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CASES 

ARGUED  AND  DETERMINED 

IN  THE 

Supreme  Court  op  Illinois. 


The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  vs.  Nikola  Gavrilovich,  Plaintiff  in  Error. 

Opinion  filed  October  16,  1014. 

1.  Criminal  law — paragraph  285  of  Criminal  Code  was  not 
intended  to  abrogate  the  common  law  rule  as  to  insane  defendant. 
Paragraph  285  of  the  Criminal  Code,  providing  that  when  a  per- 
son becomes  insane  after  the  commission  of  the  crime  he  shall 
not  be  tried  for  the  offense  during  the  continuance  of  the  insanity, 
was'  not  intended  to  abrogate  the  common  law  rule  that  no  person 
can  be  compelled  to  plead  to  a  criminal  charge  and  be  placed  on 
trial  for  the  crime  while  insane. 

2.  Same — limits  of  inquiry  where  question  of  defendant's  san- 
ity is  tried  as  a  preliminary  issue.  Where  a  trial  is  ordered  to  de- 
termine the  question  of  the  sanity  of  a  defendant  who  is  claimed 
to  be  insane  at  the  time  he  is  to  be  arraigned  on  a  criminal  charge, 
the  inquiry  is  limited  to  the  question  whether  he  is  insane  at  the 
time  of  the  empaneling  of  the  jury,  and  it  is  beyond  the  province 
of  the  jury  to  find  that  he  has  become  insane  since  the  commis- 
sion of  the  crime. 

3.  Same — when  admission  of  a  verdict  in  insanity  trial  is  re- 
versible  error.  Where  the  only  defense  in  a  murder  trial  is  the 
insanity  of  the  defendant  when  the  crime  was  committed,  it  is  re- 
versible error  to  admit  in  evidence  the  verdict  of  a  jury  on  the 
question  of  the  defendant's  sanity  at  the  time  he  was  to  be  ar- 
raigned on  a  former  trial  on  the  same  charge,  which  verdict  con- 
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tains  a  finding  that  the  defendant  had  become  insane  since  the 
commission  of  the  crime. 

4.  Same — qualified  expert  may  state  his  opinion  as  to  how  long 
insanity  had  existed.  A  qualified  expert  on  insanity  who  has  ex- 
amined the  defendant  in  a  murder  trial  should  be  permitted  to 
state  his  opinion,  if  he  has  one,  as  to  how  long  the  insanity  of 
the  defendant  had  existed  prior  to  the  time  the  witness  made  his 
examination. 

Writ  of  Error  to  the  Circuit  Court  of  Madison 
county;   the  Hon.  Louis  Bernreuter,  Judge,  presiding. 

M.  R.  Sullivan,  Morgan  LeMasters,  and  C.  C.  El- 
lison, for  plaintiff  in  error. 

P.  J.  Lucey,  Attorney  General,  J.  M.  Bandy,  State's 
Attorney,  and  D.  E.  Detrich,  (George  P.  Ramsey,  of 
counsel,)  for  the  People. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Plaintiff  in  error  was  indicted  at  the  May  term,  1910, 
of  the  Madison  county  circuit  court  for  the  murder  of  his 
wife.  The  indictment  charged  plaintiff  in  error  committed 
the  murder  by  cutting  and  stabbing  his  wife  with  a  large 
knife,  April  3,  19 10.  Shortly  after  the  homicide  plaifitiff 
in  error  was  arrested  and  committed  to  jail.  In  November, 
19 10,  and  before  plaintiff  in  error  was  required  to  plead 
to  the  charge  of  murder,  it  was  represented  by  his  counsel 
to  the  presiding  judge  of  the  circuit  court  that  he  was  in- 
sane and  a  request  made  for  a  trial  upon  that  issue.  The 
request  was  granted,  a  trial  had  and  the  following  verdict 
returned  November  9 :  "We,  the  jury,  find  Nikola  Gavril- 
ovich, the  one  on  trial,  has  become  insane  since  he  com- 
mitted the  crime  of  murder  for  which  he  has  been  indicted, 
and  that  he  is  insane  at  this  time  and  was  at  the  time  of 
empaneling  the  jury."  Plaintiff  in  error  was  thereupon  by 
the  judgment  of  the  court  committed  to  the  asylum  for  in- 
sane criminals  at  Chester,  Illinois,  there  to  remain  until  the 
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superintendent  of  said  asylum  should  certify  to  the  court 
that  he  had  been  restored  to  reason,  whereupon  he  should 
be  returned  to  the  county  jail  of  Madison  county  for  dis- 
position of  the  charge  of  murder  pending  against  him  in 
that  court.  Plaintiff  in  error  was  accordingly  taken  to  said 
asylum  for  insane  criminals,  where  he  remained  until  April 
14,  191 3,  when  he  was  discharged  as  restored  to  reason 
and  was  again  placed  in  confinement  in  the  county  jail  of 
Madison  county.  January  26,  1914,  on  motion  of  the 
State's  attorney,  a  jury  was  empaneled  to  inquire  into  the 
sanity  of  plaintiff  in  error.  Counsel  for  plaintiff  in  error 
in  this  case  represented  him  on  the  trial  of  that  issue.  The 
jury  returned  this  verdict :  "We,  the  jury,  find  the  defend- 
ant, Nikola  Gavrilovich,  at  the  present  time  sane."  There- 
after plaintiff  in  error  was  arraigned,  pleaded  not  guilty  to 
the  crime  charged  and  was  put  upon  his  trial  for  said  crime. 
He  was  found  guilty  by  the  jury  and  his  punishment  fixed 
at  death.  The  court  overruled  a  motion  for  a  new  trial 
and  sentenced  him  to  be  executed.  The  record  is  brought 
here  for  review  on  a  writ  of  error  granted  by  this  court, 
which  was  made  a  supersedeas. 

It  was  not  denied  that  plaintiff  in  error  killed  his  wife 
by  stabbing  her  with  a  large  knife.  The  killing  was  done 
in  a  most  cruel  and  brutal  manner.  Plaintiff  in  error  and 
his  wife  had  not  been  living  together  for  some  time  prior 
to  the  homicide.  Testimony  was  introduced  on  his  behalf 
that  his  wife  was  unfaithful  to  him,  and  that  for  some  time 
prior  to  their  separation  their  relations  were  stormy  and 
very  inharmonious.  The  defense  was  that  plaintiff  in  er- 
ror became  insane  and  was  insane  at  the  time  of  the  homi- 
cide. Witnesses  called  on  his  behalf  testified  to  acts  and 
conduct  on  his  part  of  an  irrational  character  for  some  time 
prior  to  the  homicide. 

Dr.  Anderson,  superintendent  of  the  asylum  for  insane 
criminals  at  Chester,  first  saw  plaintiff  in  error  November 
17,  1910,  when  he  was  received  in  the  asylum.     He  testi- 
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fied  he  was  then  insane  but  gradually  improved  until  he 
was  returned  to  the  Madison  county  jail  as  restored  to  rea- 
son. He  was  asked,  from  the  history  of  the  case,  the  ap- 
pearance and  condition  of  the  patient  and  the  examination 
and  tests  made  by  him,  whether  it  was  possible  to  deter- 
mine what  was  the  probable  duration  of  the  insanity.  The 
doctor  answered  he  could  tell  to  his  own  satisfaction  whether 
it  had  just  come  on  or  had  existed  for  some  time.  He  was 
then  asked  how  long,  in  his  opinion,  at  the  time  he  first 
saw  plaintiff  in  error,  his  insanity  had  existed.  He  an- 
swered the  patient's  type  of  insanity  required  a  preceding 
period  of  development;  that  this  period  might  be  months 
in  duration  or  might  be  years;  that  it  was  impossible  to 
fix  the  bounds  of  the  preceding  period.  On  motion  of 
.counsel  for  the  State  the  answer  was  stricken  out  as  too 
indefinite  and  uncertain.  The  doctor  testified  plaintiff  in 
error's  insanity  was  of  the  paranoia  type,  which  requires 
time  to  develop  and  as  a  rule  is  incurable. 

Dr.  Fiegenbaum  testified,  on  behalf  of  plaintiff  in  er- 
ror, that  he  saw  him  in  June,  1910.  He  also  saw  him  from 
four  to  six  weeks  prior  to  that  time  but  could  not  fix  the 
exact  date.  The  doctor  visited  the  jail  where  plaintiff  in 
error  was  confined,  as  a  member  of  a  commission  appointed 
by  the  Governor.  The  doctor  testified  he  had  for  several 
years  made  insanity,  in  all  its  phases  and  classifications,  a 
special  study.  He  examined  plaintiff  in  error  closely  on 
both  his  visits  to  the  jail  and  found  him  insane.  He  classi- 
fied his  insanity  as  paranoia  and  was  of  opinion  he  was  in- 
curable. Counsel  for  plaintiff  in  error  offered  to  prove  by 
the  witness,  from  examinations  made  by  him  in  May  and 
June  following  the  commission  of  the  crime  and  from  the 
history  the  witness  obtained,  that  in  his  opinion  plaintiff  in 
error  was  insane  at  the  time  of  the  homicide.  This  was 
objected  to  and  the  objection  overruled,  but  the  witness 
said  he  could  not  answer  the  question  put  in  that  way,  and 
the  question  remained  unanswered.     The  witness  testified 
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plaintiff  in  error  was  "crazy  as  a  bed-bug"  when  he  saw 
him  in  the  jail  and  did  not  then  know  right  from  wrong. 

In  rebuttal  the  State  offered  the  testimony  of  lay  wit- 
nesses tending  to  show  that  plaintiff  in  error  was  not  in- 
sane at  the  time  of  the  commission  of  the  crime.  The  State 
also  offered  in  evidence  the  verdicts  and  judgments  in  the 
two  trials  of  the  question  of  plaintiff  in  error's  sanity. 
These  were  objected  to  by  counsel  for  plaintiff  in  error, 
but  the  objections  were  overruled  and  the  records  admitted 
in  evidence.  These  rulings  of  the  court  and  the  rulings 
sustaining  objections  to  questions  asked  of  the  medical  wit- 
nesses by  counsel  for  plaintiff  in  error  are  the  principal  and 
material  objections  urged  for  reversal  of  the  judgment. 
We  are  of  opinion  the  admission  of  the  records  of  the  two 
trials  upon  the  question  of  plaintiff  in  error's  sanity  was 
erroneous,  and  the  verdict  in  the  first  trial  of  that  issue  was 
especially  prejudicial. 

By  paragraph  284  of  the  Criminal  Code  (Hurd's  Stat. 
1913,  p.  865,)  it  is  provided  that  if  upon  the  trial  of  one 
charged  with  crime  it  appears  he  was  insane  when  the  crime 
was  committed  the  jury  shall  so  find  by  their  verdict,  and 
shall  also  find  whether  he  has  entirely  and  permanently  re- 
covered.' If  he  has  not,  he  will  be  committed  to  the  State 
hospital  for  the  insane,  to  be  kept  there  until  fully  and 
permanently  restored.  If  he  was  insane  when  the  crime 
was  committed  but  has  fully  recovered  he  must  be  dis- 
charged. Paragraph  285  provides  that  when  a  person  be- 
comes insane  after  the  commission  of  a  crime  he  shall  not 
be  tried  during  the  continuance  of  his  insanity.  If  he  be- 
comes insane  after  a  verdict  of  guilty  and  before  judgment 
no  judgment  shall  be  rendered  on  the  verdict  during  the 
continuance  of  the  insanity.  If  after  judgment  and  before 
execution  of  the  sentence  he  becomes  insane,  in  case  the 
punishment  is  capital  the  execution  shall  be  stayed  until  the 
prisoner  recovers  from  insanity.  "In  all  of  these  cases  it 
shall  be  the  duty  of  the  court  to  empanel  a  jury  to  try  the 
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question  whether  the  accused  be,  at  the  time  of  empaneling, 
insane  or  lunatic." 

The  rule  at  common  law  was,  that  an  insane  person 
could  not  be  required  to  plead  to  an  indictment  and  be 
placed  on  his  trial  for  the  crime  charged.  In  Freeman  v. 
People,  4  Denio,  9,  (47  Am.  Dec.  216,)  the  court,  in  dis- 
cussing this  question,  after  citing  Sir  Edward  Coke  and 
Blackstone's  Commentaries,  said :  "The  true  reason  why  an 
insane  person  should  not  be  tried  is,  that  he  is  disabled  by 
an  act  of  God  to  make  a  just  defense  if  he  have  one.  As 
is  said  in  4  Hargrave's  State  Trials,  205 :  'There  may  be 
circumstances  lying  in  his  private  knowledge  which'  would 
prove  his  innocency,  of  which  he  can  have  no  advantage, 
because  not  known  to  the  persons  who  shall  take  upon  them 
his  defense.'  The  most  distinguished  writers  on  criminal 
jurisprudence  concur  in  these  humane  views,  and  all  agree 
that  no  person  in  a  state  of  insanity  should  ever  be  put 
upon  his  trial  for  an  alleged  crime  or  be  made  to  suffer 
the  judgment  of  the  law.  A  madman  cannot  make  a  ra- 
tional defense,  and  as  to  punishment,  furiosus  solo  furore 
punitur.  ( 1  Hale's  P.  C.  34,  35 ;  4  Blackstone's  Com.  395, 
396;  1  Chitty  on  Crim.  Law, — ed.  1841 — p.  761;  1  Rus- 
sell on  Crimes, — ed.  1845 — P-  I45  Shelford  on  Lunacy, 
467,  468;  Stock  on  Non-Comp.  35,  36.)  The  statute  is 
explicit  that  'no  insane  person  can  be  tried,'  but  it  does  not 
state  in  what  manner  the  fact  of  insanity  shall  be  ascer- 
tained. That  is  left  as  at  common  law ;  and  although,  in 
the  discretion  of  the  court,  other  modes  than  that  of  a  trial 
by  a  jury  may  be  resorted  to,  still  in  important  cases  that 
is  regarded  as  the  most  discreet  and  proper  course  to  be 
adopted.  See  the  authorities  last  referred  to,  also  1  Hawk- 
ins' P.  C.  (by  Curwood,)  p.  3,  and  note;  Stephen  on 
Crim.  Law,  3,  4,  280,  334."  In  the  State  of  New  York 
the  statute  contained  an  express  provision  that  no  insane 
person  could  be  tried  while  he  continued  insane,  but  the 
court  said  this  was  no  introduction  of  a  new  rule  but  was 
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in  strict  conformity  with  the  common  law  on  the  subject. 
In  State  v.  Harrison,  36  W.  Va.  729,  (18  L.  R.  A.  224,)  it 
was  said  statutes  providing  that  no  one,  while  insane,  shall 
be  tried  for  crime  are  only  declaratory  of  the  common  law. 
See,  also,  French  v.  State,  93  Wis.  325 ;  United  States  v. 
Youtsey,  91  Fed.  Rep.  864. 

Our  statute  does  not  expressly  declare  that  no  one  shall 
be  tried  for  a  criminal  offense  while  he  is  insane,  but  the 
provision  of  paragraph  285  that  where  a  person  becomes 
lunatic  or  insane  after  the  commission  of  the  crime  he  shall 
not  be  tried  for  the  offense  during  the  continuance  of  the 
insanity  is  not  and  was  not  intended  to  be  an  abrogation 
of  the  common  law  that  no  person  can  be  compelled  to 
plead  to  a  criminal  charge  and  be  placed  on  trial  for  the 
crime  while  insane.  The  grounds  for  this  rule  of  the  com- 
mon law,  and  for  statutes  where  it  has  been  expressly  de- 
clared by  statute,  are  very  well  stated  in  Freeman  v.  Peo- 
ple, supra.  It  has  been  held  in  a  number  of  decisions  that 
where  it  was  claimed  on  behalf  of  a  person  who  has  been 
indicted  for  crime  that  he  was  insane  when  the  time  came 
for  him  to  be  arraigned  and  called  upon  to  plead,  the 
court  might  exercise  some  discretion,  in  view  of  the  known 
circumstances  and  condition  of  defendant,  in  determining 
whether  the  issue  of  insanity  should  be  first  tried  before 
the  defendant  should  be  required  to  plead  and  be  placed 
upon  his  trial  for  the  crime.  (Jones  v.  State,  13  Ala.  153; 
State  v.  Reed,  41  La.  Ann.  581 ;  State  v.  Harrison,  supra.) 
When  the  trial  is  ordered  for  the  purpose  of  determining 
the  defendant's  sanity  the  inquiry  is  confined  to  his  sanity 
at  the  time  of  the  trial  upon  that  question,  for  the  purpose 
of  determining  whether  he  is  sane  and  has  the  capacity  to 
make  a  rational  defense.  His  mental  condition  at  the  time 
of  the  commission  of  the  alleged  crime  is  foreign  to  the 
inquiry.  That  question  is  only  competent  to  be  considered 
and  passed  upon  when  the  accused  is  placed  upon  his  trial 
for  the  alleged  crime.    The  provision  of  paragraph  285  of 
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our  Criminal  Code  that  where  a  jury  is  empaneled,  before 
the  accused  is  placed  upon  his  trial,  to  determine  the  ques- 
tion of  his  sanity  the  inquiry  is  to  be  whether  he  was  at 
the  time  of  empaneling  the  jury  insane,  is  applicable  in  all 
cases  where  the  sanity  of  the  accused  is  tried  as  a  prelimi- 
nary issue  to  his  being  placed  on  trial  for  the  crime  he  is 
charged  with.  Even  in  a  case  where  it  is  not  claimed  that 
the  accused  was  insane  at  the  time  the  crime  was  com- 
mitted but  where  the  claim  is  he  has  since  the  commission 
of  the  alleged  crime  become  insane,  the  statute  expressly 
limits  the  inquiry  to  the  accused's  mental  condition  at  the 
time  of  empaneling  the  jury,  and  in  such  case  the  inquiry 
into  and  finding  as  to  what  his  mental  condition  was  pre- 
vious to  the  trial  upon  the  question  of  his  sanity  are  un- 
authorized and  improper.  *  The  purpose  of  the  inquiry  is 
to  determine  whether  the  accused  is  then  in  a  mental  con- 
dition that  would  justify  his  being  placed  on  trial  for  the 
crime.  The  verdict  of  the  jury  in  the  trial  of  the  prelimi- 
nary issue,  in  November,  1910,  which  was  admitted  in  evi- 
dence, did  not  expressly  find  that  plaintiff  in  error  was  sane 
at  the  time  of  the  commission  of  the  alleged  crime,  but 
found  that  he  had  become  insane  since  that  time  and  was 
so  insane  at  the  time  of  the  empaneling  of  the  jury.  This 
verdict  was  admitted  as  evidence  to  rebut  the  proof  of 
plaintiff  in  error  that  he  was  insane  at  the  time  of  the 
homicide.  For  the  reasons  stated  it  was  incompetent.  No 
one  can  say  how  much  weight  was  given  to  it  by  the  jury 
in  this  case,  but  it  was  of  a  character  well  calculated  to 
cause  the  jury  to  attach  great  weight  to  it  and  make  a 
serious  impression  prejudicial  to  plaintiff  in  error's  defense. 
Clearly  it  did  not  fall  within  that  class  of  errors  that  can 
be  said  to  be  harmless.  The  only  defense  of  plaintiff  in 
error  was  that  the  homicide  was  committed  when  he  was 
insane,  and  upon  that  question  he  was  entitled  to  a  fair 
trial  under  competent  evidence.  It  was  irrelevant  to  the 
determination  of  plaintiff  in  error's  guilt  or  innocence  upon 
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his  trial  for  the  crime  charged  whether  he  had  been  ad- 
judged insane  since  its  commission  and  had  at  a  subse- 
quent period  been  adjudged  sane,  and  we  are  of  opinion 
that  the  verdict  and  judgment  in  neither  of  the  trials  for 
insanity  were  competent  evidence.  Whether,  if  the  inquiry 
had  been  confined  to  plaintiff  in  error's  mental  condition  at 
the  time  of  those  trials,  the  admission  in  evidence  of  the 
findings  and  verdicts  would  constitute  reversible  error  we 
do  not  determine,  but  in  view  of  the  fact  the  verdict  on 
the  first  trial  for  insanity  states  that  plaintiff  in  error  had 
become  insane  after  the  commission  of  the  crime,  and  would 
be  taken  to  warrant  the  inference  that  he  was  sane  at  the 
time  of  its  commission,  such  admission  must  be  held  re- 
versible error,  especially  in  a  case  where  the  death  penalty 
is  fixed. 

We  are  also  of  opinion  the  court  erred  in  refusing  to 
permit  Dr.  Anderson,  who  qualified  as  an  expert  on  the 
subject  of  insanity,  to  express  his  opinion  as  to  how  long 
the  insanity  of  plaintiff  in  error  had  existed  prior  to  his 
seeing  and  examining  him.  This  question  was  passed  upon 
by  the  court  in  Freeman  v.  People,  supra.  In  that  case  the 
alleged  crime  was  committed  in  March,  and  medical  wit- 
nesses who  examined  the  accused  in  July  following  were 
not  permitted  to  testify,  from  such  examinations,  whether, 
in  their  opinion,  he  was  insane  at  the  time  of  the  commis- 
sion of  the  alleged  crime.  Upon  that  question  the  court 
said :  "And  I  entertain  no  doubt  that  such  a  witness  should 
be  allowed  to  express  an  opinion  in  regard  to  the  mental 
condition  of  a  person  alleged  to  be  insane  in  the  month  of 
March  although  the  opinion  may  have  been  founded  solely 
on  an  examination  made  in  the  succeeding  July.  In  most 
cases,  undoubtedly,  the  opinion  would  be  more  satisfactory 
and  convincing  when  based  on  observations  made  at  or 
about  the  time  to  which  the  inquiry  relates.  But  this  is 
not  decisive  against  the  reception  of  such  evidence  though 
founded  on  examinations  made  at  a  later  period.    The  com- 


Digiti 


zed  by  G00gle 


20  The  People  v.  Gavrilovich.  [285  III. 

petency  of  the  testimony  is  one  question  and  its  effect  an- 
other. The  first  is  for  the  court  and  the  latter  for  the  jury. 
It  will  sometimes,  undoubtedly,  be  found,  and  perhaps  not 
unfrequently,  that  the  mental  malady  is  such  that  an  ex- 
amination would  disclose,  beyond  all  peradventure,  to  a 
skillful  physician,  what  must  have  been  the  condition  of  the 
patient  for  months  or  years  before.  The  lateness  of  the 
time  when  the  examination  was  made,  as  well  as  the  char- 
acter of  the  malady,  are  certainly  to  be  considered  in  deter- 
mining the  degree  of  consequence  which  should  be  given  to 
the  opinion  of  the  witness,  but  unless  the  intervening  time 
is  much  greater  than  from  March  to  July  that  can  furnish 
no  solid  objection  to  the  admissibility  of  the  evidence.  If 
I  could,  therefore,  adopt  the  suggestion  that  the  sixth  of 
July  was  taken  by  the  court  as  a  reasonable  limitation  to 
inquiries  of  this  description,  I  should  still  be  unable  to  agree 
that  the  court  had  a  right  to  impose  any  such  restriction 
upon  the  witnesses.  It  was  competent  for  such  witnesses 
to  state  what  their  opinions  were,  whether  founded  upon 
examinations  before  or  during  the  trial ;  and  these  opinions 
might  not  only  *  extend  to  the  mental  condition  of  the  pris- 
oner at  the  time  when  the  homicide  was  perpetrated,  but 
they  might  be  brought  down  to  the  very  time  when  the  wit- 
ness was  speaking." 

No  error  was  committed  in  the  rulings  upon  the  exami- 
nation of  Dr.  Fiegenbaum.  The  court  overruled  an  objec- 
tion to  the  question  put  to  him  whether,  from  his  exami- 
nations of  plaintiff  in  error  on  the  two  occasions  he  visited 
him  in  the  jail  together  with  the  previous  history  he  had 
of  the  case,  he  was  of  opinion  plaintiff  in  error  was  insane 
at  the  time  of  the  homicide,  but  the  doctor  declined  to  an- 
swer the  question  put  in  that  form. 

For  the  errors  mentioned  the  judgment  will  be  reversed 
and  the  cause  remanded.  Reversed  md  remanded. 
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Jane  M.  Johns  et  al.  Appellees,  vs.  Robert  R.  Mont- 
gomery, Trustee,  Appellant. 

Opinion  filed  October  16,  1014. 

1.  Equity — court  of  equity  has  jurisdiction  to  modify  terms  of 
trust.  A  ccurt  of  equity  has  jurisdiction  to  modify  the  terms  of  a 
trust  where  unforeseen  conditions  have  arisen  which  require  such 
modification  in  order  to  preserve  the  trust  estate  to  beneficiaries. 

2.  Same — what  facts  authorise  modification  of  terms  of  trust. 
The  terms  of  a  trust  requiring  the  trust  estate  to  be  held  and  op- 
erated for  agricultural  purposes  is  properly  modified  by  authorizing 
the  subdivision  of  the  land  into  lots  and  blocks  and  the  sale  there- 
of, where,  by  reason  of  the  growth  of  an  adjacent  city  and  the  con- 
templated expensive  street  improvements  which  must  be  paid  for 
by  the  trust  estate,  the  entire  estate  will  be  lost  to  the  beneficiaries 
unless  the  terms  of  the  original  trust  are  so  modified. 

Appeal  from  the  Circuit  Court  of  Macon  county ;  the 
Hon.  Wiixiam  G.  Cochran,  Judge,  presiding. 

Outten,  Ewing,  McCullough  &  Wierman,  for  ap- 
pellant. 

William  C.  Johns,  for  appellees. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

In  this  case  a  bill  was  filed  by  the  beneficiaries  under 
a  trust  deed  executed  in  i860  by  William  Martin  for  the 
purpose  of  securing  a  modification  of  the  terms  of  a  trust. 
The  trust  deed  conveyed  the  south-east  quarter  of  section 
14,  township  16,  range  2,  east  of  the  third  principal  me- 
ridian, in  Macon  county,  Illinois,  to  Harvey  C.  Johns  for 
the  following  purposes  expressed  in  the  deed : 

"To  receive  the  rents,  issues  and  profits  and  proceeds 
annually  arising  out  of  said  estate  and  premises,  and  after 
paying  all  taxes  and  assessments  of  every  nature  and  de- 
scription, proper  charges  on  the  same,  and  after  reserving 
a  reasonable  compensation  to  himself  for  the  faithful  per- 
formance of  the  duties  herein  expressed,  to  appropriate  the 
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balance  of  the  rents,  issues  and  profits  in  the  manner  fol- 
lowing: To  the  support  and  maintenance  of  said  Jane 
Johns  during  her  lifetime  and  to  the  support  and  education 
of  William  C.  Johns,  Fannie  Johns,  Helen  Johns,  Sheridan 
Johns,  and  such  other  child  or  children,  if  any  there  be, 
that  may  be  born  of  said  Jane  Johns  by  her  husband,  Har- 
vey C.  Johns,  and  after  amply  providing  for  the  uses  and 
purposes  aforesaid,  the  profits,  if  any,  shall  be  expended  in 
improving  the  real  estate  and  premises  aforesaid  in  such 
manner  as  shall  be  deemed  most  beneficial  to  the  parties 
interested  therein  by  said  party  of  the  second  part,  but  no 
debts  shall  be  incurred  for  the  improvement  of  said  real 
estate  for  which  said  real  estate,  or  the  proceeds  arising 
therefrom,  is  to  be  chargeable.  Said  real  estate  is  at  all 
times  to  be  free  and  unencumbered,  and  the  proceeds  an- 
nually arising  therefrom  are  to  be  appropriated  to  the  uses 
hereinbefore  specified  in  each  and  every  year  during  the 
lifetime  of  said  Jane  Johns,  and  until  the  youngest  child  of 
said  Harvey  C.  Johns  and  Jane  Johns  hereinbefore  named 
or  hereafter  to  be  born  shall  attain  the  age  of  twenty-one 
years.  Said  Harvey  C.  Johns,  during  the  continuance  of  the 
trust  herein  reposed,  is  to  have  the  privilege  of  occupying 
said  premises  and  real  estate,  but  during  the  time  of  said 
occupancy  the  proceeds  arising  therefrom  are  to  be  disposed 
of  as  hereinbefore  designated,  and  after  the  death  of  said 
Jane  Johns,  wife  of  Harvey  C.  Johns,  and  after  the  young- 
est of  the  children  of  Jane  and  Harvey  C.  Johns  herein- 
before named  or  hereafter  to  be  born  shall  arrive  at  the 
age  of  twenty-one  years,  said  real  estate  and  premises  are 
to  be  divided  equally  among  such  children  of  said  Har- 
vey C.  Johns  and  Jane  Johns.  And  in  case  of  the  death 
of  any  of  said  children  leaving  issue,  then  the  descendant 
or  descendants  of  such  deceased  child  or  children  shall  re- 
ceive the  share  to  which  their  parent  would  be  entitled  if 
living;  and  if  none  of  the  children  now  living  or  here- 
after to  be  born,  of  said  Harvey  C.  Johns  and  Jane  Johns, 
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shall  attain  the  age  of  twenty-one  years,  or  if  all  said 
children  shall  die  without  leaving  issue,  and  after  the  death 
of  the  said  Jane  Johns,  then  said  real  estate  shall  vest  in 
said  Harvey  C.  Johns,  if  he  then  be  living,  for  and  dur- 
ing the  term  of  his  natural  life,  and  upon  the  death  of 
said  Harvey  C.  Johns  such  real  estate  and  all  the  premises 
herein  granted  shall  revert  and  be  re-invested  in  said  party 
of  the  first  part,  his  heirs  or  legal  representatives.  And  it 
is  further  provided  that  if  said  Harvey  C.  Johns  shall  de- 
part this  life  previous  to  the  complete  fulfillment  of  the 
trust  reposed  in  him,  then  the  judge  of  the  Macon  county 
circuit  court,  or  if  there  be  no  such  court  at  that  time  then 
the  court  having  highest  jurisdiction  in  said  Macon  county, 
shall  appoint  a  trustee  for  the  faithful  performance  of  the 
matters  and  duties  herein  designated  and  will  supervise  the 
acts  and  doings  in  the  premises  of  the  trustee  so  appointed." 

After  the  making  of  said  trust  deed  one  other  child 
was  born  to  Harvey  C.  and  Jane  M.  Johns,  and  that  child 
married  and  died  leaving  no  child  or  children  surviving 
her,  and  her  husband  has  since  died.  Fannie  Johns  was 
married  and  died  leaving  one  child,  Harvey  J.  Sedgwick, 
who  is  one  of  the  complainants  in  this  action.  All  of 
the  other  children  of  Jane  M.  Johns  and  Harvey  C.  Johns, 
except  William  C.  Johns,  who  has  died  since  this  cause  was 
submitted,  are  still  living  and  are  parties  to  this  proceeding. 

In  1898,  during  the  lifetime  of  Harvey  C.  Johns,  Jane 
M.  Johns  filed  a  bill  for  the  purpose  of  having  the  terms 
of  the  trust  modified,  and  the  circuit  court  of  Macon  county 
entered  a  decree  granting  the  relief  prayed  for.  A  writ 
of  error  was  sued  out  of  this  court  to  obtain  a  review  of 
the  decree,  and  upon  a  consideration  of  the  record  the  de- 
cree was  reversed  and  the  cause  remanded.  This  court 
having  decided  the  merits  of  the  controversy  against  the 
complainant,  the  bill  was  dismissed  after  the  cause  was  re- 
manded to  the  circuit  court.  The  present  bill  relates  to  the 
same  subject  matter,  concerns  the  same  parties  and  seeks 
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the  same  relief  that  was  prayed  for  in  the  bill  in  the  for- 
mer case.  No  question  of  res  judicata  is  involved,  for 
the  reason  that  the  circumstances  of  the  property  have  ma- 
terially changed  since  the  former  case  was  decided.  Sev- 
eral important  new  facts  are  presented  in  the  present  case 
which  have  arisen  since  the  former  case  was  disposed  of. 
On  the  former  hearing  the  controlling  fact  relied  upon  for 
a  modification  of  the  trust  deed  was,  that  the  property,  by 
reason  of  its  proximity  to  the  city  of  Decatur,  had  so  in- 
creased in  value  that  it  would  be  much  to  the  advantage  of 
the  beneficiaries  to  subdivide  and  sell  the  property  and  in- 
vest the  proceeds  in  some  safe  interest-bearing  securities, 
but  this  court  decided  that  the  mere  circumstance  that  a 
modification  of  the  trust  would  be  advantageous  to  the 
beneficiaries  was  not  a  sufficient  reason  to  warrant  a  court 
of  equity  in  decreeing  a  modification  of  the  trust  agree- 
ment contrary  to  the  clearly  expressed  will  of  the  donor. 
The  tract  of  land  involved  in  this  trust  at  the  time  the 
deed  was  made  was  in  the  suburbs  of  the  city  of  Decatur. 
At  that  time  the  best  use  to  which  it  could  be  put  was 
for  agricultural  purposes.  It  appears  from  the  bill,  the  evi- 
dence and  findings  of  the  court,  that  the  city  of  Decatur 
has  extended  its  boundaries  and  increased  in  population  so 
that  at  present  the  land  in  question  is  almost,  if  not  totally, 
surrounded  by  the  inhabited  portion  of  the  city  of  Deca- 
tur and  is  now  within  the  city  limits.  It  is  shown  that 
there  are  637  houses  and  2498  inhabitants  living  within 
two  blocks  of  said  premises,  and  that  as  a  result  its  use- 
fulness as  a  farm  has  decreased  while  its  general  value  has 
materially  advanced.  It  also  appears  that  in  its  present 
situation  the  only  use  to  which  the  premises  can  be  put  is 
for  pasturage,  and  that  the  income  therefrom  for  such  pur- 
pose is  wholly  insufficient  to  defray  the  taxes  and  other 
necessary  expenses  of  maintaining  the  premises.  It  also 
appears  that  the  city  authorities  are  contemplating  proceed- 
ings for  special  street  and  sidewalk  improvements,  and  for 
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a  large  sewer  which  will  pass  entirely  through  the  tract,  and 
other  local  improvements  are  under  contemplation  which 
will  have  to  be  paid  for  by  special  assessment  or  special 
taxation,  and  from  the  evidence  it  is  shown  that  the  spe- 
cial taxes  levied  upon  the  trust  property  for  these  various 
local  improvements  will  be  from  $100,000  to  $140,000,  and 
that  there  is  no  source  of  income  from  which  these  bur- 
dens can  be  paid  under  the  existing  terms  of  the  trust, 
and  that  if  the  trust  deed  is  not  modified  the  result  will 
be  the  complete  destruction  of  the  trust  estate  and  its  total 
loss  to  the  beneficiaries.  These  facts  are  not  controverted 
by  appellant,  but,  on  the  contrary,  it  is,  in  effect,  admitted 
that  the  only  method  by  which  anything  can  be  saved  out 
of  this  trust  property  for  the  beneficiaries  is  by  so  modify- 
ing the  trust  deed  as  to  permit  a  subdivision  and  sale  of 
a  portion  of  the  property  in  order  to  meet  the  constantly 
increasing  burdens  that  will  be  laid  upon  the  premises.  It 
further  appears  from  the  evidence,  which  is  also  undis- 
puted, that  if  this  trust  property  is  platted  and  sold  out 
as  lots  it  will  be  worth  $480,000.  It  further  appears  that 
by  platting  one-half  of  the  160  acres  it  can  be  sold  so  as 
to  realize  to  the  estate  $250,000. 

There  are  only  two  questions  to  be  determined  upon 
this  record:  First,  has  a  court  of  equity  jurisdiction  to 
enter  a  decree  modifying  the  terms  of  the  trust  deed ;  and 
second,  if  such  jurisdiction  exists  are  the  facts  presented 
by  this  record  such  as  to  justify  the  exercise  of  that  power. 

In  regard  to  the  jurisdiction  of  courts  of  chancery  to 
direct  the  conversion  of  real  estate  into  personal  property, 
and  vice  versa,  and  to  decree  other  modifications  of  trust 
agreements  when  it  becomes  necessary  to  preserve  the  trust 
estate,  it  may  be  stated  as  a  general  proposition  that  while 
the  power  is  exercised  with  great  caution  it  has  become  a 
well  established  rule  that  when  the  courts  can  see  that  un- 
foreseen conditions  have  arisen  which  make  it  necessary,  to 
preserve  the  rights  of  beneficiaries  under  trust  instruments, 
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to  change  the  terms  of  the  trust,  courts  of  equity  have  not 
hesitated  to  direct  such  necessary  modifications  as  will  pre- 
serve the  trust  estate  for  the  use  of  the  beneficiaries.  The 
power  of  a  court  of  chancery  to  thus  modify  the  terms  of 
trust  instruments  is  sustained  in  this  State  by  the  following 
authorities :  Curtiss  v.  Brown,  29  111.  201 ;  Voris  v.  Sloan, 
68  id.  588;  Longwith  v.  Riggs,  123  id.  258;  Hale  v.  Hale, 
146  id.  227;  Gavin  v.  Curtin,  171  id.  640;  Baldrige  v. 
Coffey,  184  id.  73;  Marsh  v.  Reed,  184  id.  263;  Denegre 
v.  Walker,  214  id.  113;  Johnson  v.  Buck,  220  id.  226; 
Roberts  v.  Roberts,  259  id.  115;  Packard  v.  Illinois  Trust 
and  Savings  Bank,  261  id.  450. 

Some  of  the  reasons  which  may  properly  impel  the  ex- 
ercise of  this  jurisdiction  were  forcibly  stated  by  Mr.  Chief 
Justice  Caton  in  Curtiss  v.  Brown,  supra,  where  he  said,  on 
page  229 :  "The  case  might  exist  where  the  property  was 
unproductive,  as  in  this  case,  but  where  the  cestui  que  trust 
was  absolutely  perishing  from  want  or  forced  to  the  poor- 
house,  or  where  the  trustee  could  not  possibly  raise  the 
means  to  pay  the  taxes  upon  the  property  and  thus  save  it 
from  a  public  sale  and  a  total  loss.  Can  it  be  said  that 
the  beneficiary  of  an  estate  which  would  bring  in  the  mar- 
ket $100,000  should  perish  in  the  street  from  want  or  be 
sent  to  the  poor-house  for  support,  or  that  the  estate  should 
be  totally  lost,  because  there  is  no  power  in  the  courts  to 
relieve  against  the  provisions  of  the  instrument  creating 
this  trust?  Exigencies  often  arise  not  contemplated  by  the 
party  creating  the  trust,  and  which,  had  they  been  antici- 
pated, would  undoubtedly  have  been  provided  for,  where 
the  aid  of  the  court  of  chancery  must  be  invoked  to  grant 
relief  imperatively  required,  and  in  such  cases  the  court 
must,  as  far  as  may  be,  occupy  the  place  of  the  party  cre- 
ating the  trust  and  do  with  the  fund  what  he  would  have 
dictated  had  he  anticipated  the  emergency."  The  doctrine 
of  this  case  was  quoted  with  approval  by  this  court  in  the 
late  case  of  Roberts  v.  Roberts,  supra. 
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The  only  remaining  question' to  be  considered  is  whether 
the  situation  presented  by  this  record  is  such  as  to  war- 
rant the  exercise  of  the  well  established  jurisdiction  of  the 
court  of  chancery  to  modify  the  terms  of  a  trust  agree- 
ment where  conditions  are  such  as  to  make  it  necessary. 
We  have  already  referred  to  the  general  situation  surround- 
ing this  property  and  the  increased  burdens  that  the  estate 
will  be  required  to  meet,  resulting  from  the  improvements 
that  are  under  contemplation  by  the  city  of  Decatur.  The 
facts  here  present  the  alternative  of  modifying  the  trust 
agreement  or  else  losing  the  entire  trust  estate.  Had  the 
donor  of  this  trust  foreseen  the  exigencies  that  have  arisen 
since  the  trust  deed  was  made,  a  due  regard  for  the  inter- 
est of  his  beneficiaries  would  have  compelled  him  to  make 
a  provision  for  the  sale  of  a  portion  of  this  estate  in  order 
to  preserve  the  whole.  Apparently  the  only  means  left  open 
to  the  beneficiaries  under  this  trust  is  to  appeal  to  a  court 
of  equity  to  preserve  their  estate  by  permitting  a  subdivi- 
sion and  sale  of  the  premises,  or,  in  other  words,  to  au- 
thorize a  conversion  of  real  estate  into  personal  property. 
In  our  opinion  the  facts  present  a  case  calling  for  the  inter- 
position of  a  court  of  equity  in  order  to  preserve  a  trust  es- 
tate which  would  otherwise  ultimately  be  lost  to  its  owners. 

Appellant  suggests  that  the  decree  appealed  from  goes 
farther  in  directing  the  subdivision  and  sale  of  this  prop- 
erty than  is  necessary.  The  decree  authorizes  the  borrow- 
ing of  money  and  the  pledging  of  the  trust  estate,  or  some 
portion  thereof,  in  case  it  becomes  necessary  to  obtain  funds 
to  meet  the  demands  against  the  estate.  Whether  or  not 
the  modifications  as  made  are  the  most  advantageous  is  a 
matter  about  which  business  men  might  reasonably  differ. 
The  best  manner  in  which  to  manage  this  trust  property  is 
not  a  legal  but  a  business  proposition.  We  are  not  pre- 
pared to  say  that  the  decree  rendered  is  not  a  judicious 
one  in  view  of  the  situation  that  appears  in  this  record. 
We  would  not  feel  justified  in  substituting  our  judgment 
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for  that  of  the  trial  court  upon  a  business  proposition  un- 
less we  were  clearly  convinced  that  a  mistake  had  been 
made.  Under  all  of  the  circumstances  appearing  in  this 
record  we  are  not  disposed  to  find  any  fault  with  the  de- 
cree that  has  been  rendered. 

The  decree  of  the  circuit  court  of  Macon  county  will 
be  affirmed.  Decree  affirmed. 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  George  W.  Solomon,  Plaintiff  in  Error. 

Opinion  Hied  October  16,  1014. 

1.  Constitutional  law — what  is  meant  by  the  "subject"  of  an 
act.  The  "subject"  of  an  act,  as  that  word  is  used  in  the  consti- 
tution, means  the  matter  or  thing  forming  the  groundwork  of  the 
act,  and  it  may  contain  many  parts  which  grow  out  of  it  and  arc 
germane  to  it,  and  which,  if  traced  back,  will  lead  the  mind  to 
the  subject  as  the  generic  head. 

2.  Same — the  Wash-room  act  of  1013  embraces  but  one  sub- 
ject. The  Wash-room  act  of  191 3  embraces  but  the  one  subject 
of  providing  wash-rooms,  and  the  act  is  not  invalid  because  the 
providing  of  the  wash-rooms  may  have  the  double  effect  of  pro- 
tecting the  health  of  employees  and  securing  the  public  comfort. 

3.  Same — ivhen  act  is  not  invalid  though  title  embraces  more 
than  one  subject.  If  an  act  embraces  but  one  subject  which  is 
expressed  in  its  title  the  act  is  not  invalid,  even  though  the  title 
expresses  more  than  one  subject 

4.  Same — when  act  must  be  assumed  to  have  been  intended  to 
cover  defects  in  former  law.  Where  an  act  has  been  held  uncon- 
stitutional by  the  Supreme  Court  and  the  legislature  subsequently 
passes  a  new  act  on  the  same  subject,  it  must  be  assumed  that  the 
legislature  had  before  it  the  decision  of  the  Supreme  Court  and 
intended  by  the  new  act  to  remedy  the  defects  pointed  out  in  the 
former  law. 

5.  Same — Wash-room  act  of  1013  is  not  invalid  as  class  legis- 
lation. The  Wash-room  act  of  191 3,  properly  construed,  applies 
10  all  employments  in  which  conditions  exist  that  make  such  a  law 
necessary  and  not  merely  to  the  employments  enumerated  and  em- 
ployments identical  thereto,  and  is  not  invalid  as  class  or  spe- 
cial legislation. 
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6.  Same — Wash-room  act  of  1013  not  invalid  became  it  inter- 
feres with  property  rights.  The  Wash-room  act  of  191 3  is*  a  valid 
exercise  by  the  legislature  of  the  police  power  of  the  State,  and  is 
therefore  not  invalid  because  it  interferes  to  some  extent  with 
property  rights. 

7.  Mines — Wash-room  act  of  1013  is  not  ambiguous  or  uncer- 
tain. The  Wash-room  act  of  191 3  is  not  ambiguous  or  uncertain, 
as  it  applies  to  the  employments  specifically  mentioned  in  the  act 
and  to  all  other  like  business  of  a  permanent  character  where  the 
same  conditions  prevail  and  where  there  are  the  same  reasons 
why  the  law  should  apply. 

Writ  op  Error  to  the  County  Court  of  Sangamon 
county ;  the  Hon.  J.  B.  Weaver,  Judge,  presiding. 

Richard  S.  Folsom,  for  plaintiff  in  error. 

P.  J.  Lucey,  Attorney  General,  Edmund  Burke,  State's 
Attorney,  and  George  P.  Ramsey,  (  Adolph  Bernard,  and 
Gillespie  &  Fitzgerald,  of  counsel,)  for  the  People. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : 

The  State's  attorney  of  Sangamon  county  filed  in  the 
county  court  of  that  county  an  information  charging  plain- 
tiff in  error,  Solomon,  with  the  violation  of  an  act  passed 
by  the  Forty-ninth  General  Assembly,  approved  June  26, 
191 3,  entitled  "An  act  to  provide  for  wash-rooms  in  cer- 
tain employments  to  protect  the  health  of  employees  and 
secure  public  comfort."  The  first  two  sections  of  the  act 
are  as  follows : 

"Section  1.  Be  it  enacted  by  the  People  of  the  State  of 
Illinois,  represented  in  the  General  Assembly:  That  every 
owner  or  operator  of  a  coal  mine,  steel  mill,  foundry,  ma- 
chine shop,  or  other  like  business  in  which  employees  be- 
come covered  with  grease,  smoke,  dust,  grime  and  perspira- 
tion to  such  extent  that  to  remain  in  such  condition  after 
leaving  their  work  without  washing  and  cleansing  their 
bodies  and   changing  their  clothing,  will   endanger  their 
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health  or  make  their  condition  offensive  to  the  public,  shall 
provide  and  maintain  a  suitable  and  sanitary  wash-room  at 
a  convenient  place  in  or  adjacent  to  such  mine,  mill,  foun- 
dry, shop  or  other  place  of  employment  for  the  use  of  such 
employees. 

"Sec.  2.  Such  wash-room  shall  be  so  arranged  that  em- 
ployees may  change  their  clothing  therein,  and  shall  be  suffi- 
cient for  the  number  of  employees  engaged  regularly  in  such 
employment;  shall  be  provided  with  lockers  in  which  em- 
ployees may  keep  their  clothing;  shall  be  provided  with  hot 
and  cold  water  and  with  sufficient  and  suitable  places  and 
means  for  using  the  same;  and  during  cold  weather,  shall 
be  sufficiently  heated." 

Section  3  provides  that  it  is  the  duty  of  the  State  and 
county  mine  inspectors,  factory  inspectors,  and  other  in- 
spectors required,  to  inspect  places  and  kinds  of  business 
required  by  this  act  to  be  provided  with  wash-rooms,  to 
inspect  same  and  report  to  the  owner  thereof,  in  writing, 
the  sanitary  and  physical  conditions  of  the  same,  and  make 
recommendations  for  such  improvements  or  changes  that 
may  appear  to  be  necessary  for  compliance  with  the  pro- 
visions of  this  act.  Sections  4  and  5  provide  for  penalties 
for  violations  of  the  act.  (Laws  of  1913,  p.  359;  Hurd's 
Stat.  1913,  chap.  48,  par.  184,  et  seq.  p.  1226.) 

A  motion  was  made  in  the  trial  court  to  quash  the  in- 
formation on  the  following  grounds:  "(1)  That  the  stat- 
ute with  a  violation  of  which  the  defendant  is  charged  in 
the  information  is  unconstitutional  and  void,  as  being  in 
violation  of  article  2  of  the  constitution  of  the  State  of 
Illinois;  (2)  that  the  statute  with  a  violation  of  which  the 
defendant  is  charged  in  the  information  is  unconstitutional 
and  void,  as  being  in  violation  of  the  fifth  amendment  to 
the  constitution  of  the  United  States;  (3)  that  the  statute 
is  void  as  being  unreasonable  and  uncertain;  (4)  that  the 
statute  is  uncertain  and  ambiguous;  (5)  that  the  statute 
is  unconstitutional,  invalid  and  void."    The  motion  was  de- 
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nied,  a  trial  was  had  and  plaintiff  in  error  was  convicted, 
and  has  sued  out  this  writ  of  error  to  reverse  the  judgment 
of  the  county  court. 

The  reasons  urged  against  the  constitutionality  of  the 
act  in  question,  as  argued  in  the  briefs,  are,  that  the  act 
places  a  burden  on  employers  of  labor  in  certain  employ- 
ments and  not  upon  corporations  and  persons  employing 
labor  in  similar  employments,  and  is  therefore  special  and 
class  legislation  and  in  violation  of  the  constitution  of  the 
United  States  and  the  constitution  of  the  State  of  Illinois ; 
that  the  act  is  void  as  being  unreasonable,  uncertain  and 
ambiguous.  It  is  also  contended  in  the  argument  of  plain- 
tiff in  error  that  the  act  violates  the  constitutional  prohibi- 
tion of  section  13  of  article  4  of  the  constitution  of  1870, 
which  provides  that  "no  act  hereafter  passed  shall  em- 
brace more  than  one  subject,  and  that  shall  be  expressed 
in  the  title." 

As  to  the  last  contention,  the  "subject"  of  an  act,  as 
that  word  is  used  in  the  constitution,  means  the  matter  or 
thing  forming  the  groundwork  of  the  act,  and  it  may  con- 
tain many  parts  which  grow  out  of  it  and  are  germane  to 
it,  and  which,  if  traced  back,  will  lead  the  mind  to  the 
subject  as  the  generic  head.  (People  v.  Sargent,  254  111. 
514.)  If  the  act  could  be  construed  as  an  act  intended  to 
directly  accomplish,  by  different  means,  the  three-fold  pur- 
pose of  providing  wash-rooms,  protecting  the  health  of  em- 
ployees and  securing  public  comfort,  there  might  be  ground 
for  this  contention.  The  title,  as  worded  and  punctuated, 
expresses  the  subject  of  the  act  as  providing  for  wash- 
rooms for  the  purpose  of  protecting  the  health  of  employees 
and  securing  public  comfort.  The  body  of  the  act  merely 
requires  that  wash-rooms  be  provided  and  maintained  and 
embraces  but,  one  subject.  The  subject  of  the  act,  as  we 
read  it,  is  the  single  one  of  providing  wash-rooms,  and  that 
is  sufficiently  expressed  in  the  title.  Section  1 3  of  article  4 
of  the  constitution  further  provides,  "but  if  any  subject 
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shall  be  embraced  in  an  act  which  shall  not  be  expressed 
in  the  title,  such  act  shall  be  void  only  as  to  so  much  thereof 
as  shall  not  be  so  expressed,,,  so  that,  in  any  event,  as  the 
act  only  provides  for  wash-rooms  and  that  subject  being 
in  the  title,  the  act  would  not  be  invalid  if  more  than  one 
subject  were  embraced  in  the  title.  People  v.  McBride,  234 
111.  146. 

As  to  the  other  contentions,  in  the  case  of  Starne  v. 
People,  222  111.  189,  this  court  held  that  a  similar  act  passed 
in  1903,  which,  however,  only  applied  to  the  owners  or 
operators  of  coal  mines,  was  unconstitutional  on  the  ground 
that  it  was  special  or  class  legislation;  that  the  legislature 
cannot  require  the  owners  or  operators  of  coal  mines,  only, 
to  provide  and  maintain  wash-rooms  for  their  employees, 
for  the  reason  that  such  a  law  would  place  upon  mine 
owners  or  operators  a  burden  not  borne  by  other  employers 
of  labor,  and  such  enactment  would  be  special  legislation, 
and  therefore  unconstitutional  and  invalid.  Any  act  of 
this  kind,  to  be  valid,  must  apply  to  all  employers  of  labor 
similarly  situated  or  to  all  employers  of  labor  where  condi- 
tions obtain  which  would  require  wash-rooms.  The  ques- 
tion remains,  has  this  object  been  accomplished  by  naming, 
specifically,  certain  employments  to  which  the  act  applies 
in  the  first  section  of  the  act,  followed  by  the  words,  "or 
other  like  business  in  which  employees  become  covered  with 
grease,  smoke,  dust,  grime  and  perspiration  to  such  extent 
that  to  remain  in  such  condition  after  leaving  their  work 
without  washing  and  cleansing  their  bodies  and  changing 
their  clothing,  will  endanger  their  health  or  make  their  con- 
dition offensive  to  the  public  ?" 

In  considering  the  points  raised  by  counsel  for  plain- 
tiff in  error  every  presumption  must  be  indulged  in  favor 
of  the  constitutionality  of  the  law  as  enacted,  and  we  are 
obliged  to  construe  the  act  as  in  favor  of  its  constitution- 
ality and  validity,  unless  we  are  satisfied,  beyond  a  reason- 
able doubt,  that  the  same  is  invalid.     (People  v.  McCul- 
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lough,  254  111.  9;  People  v.  McBride,  supra.)  We  are 
further  bound  to  construe  this  act  in  accordance  with  the 
intent  of  the  legislature  as  expressed  therein,  and  in  so  do- 
ing must  take  into  consideration  the  previous  legislation  on 
this  subject  and  the  construction  of  such  legislation  by  this 
court.  We  must  assume  that  the  legislature,  in  enacting 
the  law  of  191 3  under  consideration,  had  before  it  the  de- 
cision in  the  Starne  case,  and  that  the  intention  of  the  leg- 
islature was  to  overcome  the  defects  in  the  former  law 
pointed  out  by  this  court  and  that  it  would  not  enact  an- 
other law  which  would  be  open  to  the  same  objections. 
Johnson  Co.  v.  Beloosky,  263  I1L  363. 

Counsel  for  plaintiff  in  error  insists  that  under  the  rule 
of  ejusdem  generis  the  naming  of  certain  employments  in 
the  act  restricts  the  operation  of  the  act  to  those  employ- 
ments specifically  named  and  employments  identical  thereto ; 
that  the  act  does  not  apply  to  many  other  lines  of  employ- 
ment the  conditions  of  which  are  such  that  wash-rooms  are 
just  as  necessary  as  in  those  named,  and  that  unless  the 
law  can  be  construed  as  applying  to  all  employments  where 
wash-rooms  are  as  necessary  as  in  those  mentioned,  the  law 
is  still  class  legislation  and  open  to  the  objections  found  in 
the  Starne  case.  The  rule  of  construction  of  ejusdem  gen- 
eris can  not  prevail,  however,  against  the  clear  intent  and 
meaning  of  the  legislature,  and  we  are  of  the  opinion  that 
the  legislature  intended  by  the  act  in  question  to  remedy 
the  defects  found  in  the  former  law.  By  a  fair  construc- 
tion of  the  law  it  applies  not  only  to  the  employments  named, 
but  to  all  other  like  business  of  an  established  or  perma- 
nent character  in  which  the  "employees  become  covered 
with  grease,  smoke,  dust,  grime  and  perspiration  to  such 
extent  that  to  remain  in  such  condition  after  leaving  their 
work  without  washing  and  cleansing  their  bodies  and  chang- 
ing their  clothing,  will  endanger  their  health  or  make  their 
condition  offensive  to  the  public.,,  Under  such  construc- 
tion the  law  will  apply  to  all  employments  in  which  the 
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conditions  exist  that  make  such  a  law  necessary  and  it 
would  not  be  special  or  class  legislation. 

As  to  the  remaining  objections  to  the  law,  it  cannot  be 
denied  that  the  law  to  some  extent  interferes  with  the  pri- 
vate property  rights  of  plaintiff  in  error  and  imposes  con- 
ditions on  the  use  of  his  property,  but  the  same  could  be 
said  of  many  other  police  regulations  that  have  been  en- 
acted by  the  legislature  and  have  been  held  constitutional 
and  valid  by  the  courts.  The  purpose  of  the  law  is  to  pro- 
mote the  health  and  welfare  of  employees  in  certain  lines 
of  business  where  the  conditions  are  such  that  every  fa- 
cility should  be  afforded  for  cleanliness,  and  to  provide 
for  the  comfort  and  welfare  of  those  with  whom  such  em- 
ployees come  in  contact  after  leaving  their  places  of  em- 
ployment. The  right  of  the  General  Assembly  to  enact  such 
laws  is  under  the  police  power  of  the  State  as  defined 
in  Town  of  Lake  View  v.  Rose  Hill  Cemetery  Ass'n,  yo 
111.  191.  Laws  regulating  the  sale  of  intoxicating  liquors, 
which  are  property;  laws  restraining  and  regulating  the 
use  of  certain  drugs  and  dangerous  explosives,  which  are 
v  property,  and  laws  prescribing  the  location  and  regulation 
of  certain  kinds  of  business  which  are  lawful  in  themselves, 
have  been  held  valid  and  constitutional  under  the  police 
power  which  the  State  possesses,  and  which  the  legislature 
may  exercise  by  enacting  such  laws  as  may  be  found  nec- 
essary and  appropriate  to  promote  the  health,  comfort, 
safety  and  welfare  of  society.  (8  Cyc.  864;  Booth  v.  Peo- 
ple, 186  111.  43;  Wall  v.  Allen,  244  id.  456.)  Nor,  as  we 
construe  this  law,  is  it  ambiguous  and  uncertain.  It  ap- 
plies to  the  employments  specifically  mentioned  in  the  act 
and  to  all  other  like  business  of  permanent  character  where 
the  same  conditions  prevail  and  where  there  would  be  the 
same  reasons  for  the  law  to  apply. 

For  the  above  reasons  we  are  constrained  to  hold  the 
law  valid  and  constitutional,  and  accordingly  the  judgment 
of  the  county  court  of  Sangamon  county  will  be  affirmed. 

Judgment  affirmed. 
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The  Illinois  Central  Railroad  Company,  Appellant, 
vs.  Nancy  A.  Stewart  et  al.  Appellees. 

Opinion  filed  October  16,  1014. 

1.  Easements — what  necessary  to  establish  easement  of  private 
roadway.  To  establish  an  easement  of  a  private  roadway  over 
railroad  tracks  requires  proof  of  the  existence  of  the  same  ele- 
ments that  must  be  proved  to  establish  a  highway  by  prescription, 
and  the  use  must  have  been  adverse,  uninterrupted,  continuous  and 
under  a  claim  of  right 

2.  Eminent  domain — when  defendant  is  not  entitled  to  dam- 
ages for  destruction  of  private  roadway.  In  condemnation  the  de- 
fendant is  not  entitled  to  damages  for  the  destruction  of  a  private 
roadway  to  his  property  over  the  petitioner's  tracks  even  though 
the  same  has  been  in  use  for  forty  years,  where  there  is  nothing  in 
the  record  to  show  that  such  use  has  not  been  entirely  permissive, 
as  an  adverse  right  cannot  grow  out  of  a  permissive  use. 

3.  Same — when  proof  of  what  was  paid  for  tract  of  land  is  not 
admissible.  In  a  proceeding  to  condemn  a  strip* off  of  a  tract  of 
land  for  right  of  way  purposes  it  is  not  competent  for  the  peti- 
tioner to  prove  what  the  defendant's  ancestor  paid  for  the  entire 
tract  some  sixteen  years  before  the  condemnation  proceeding. 

Appeal  from  the  County  Court  of  Pulaski  county ;  the 
Hon.  W.  A.  Wall,  Judge,  presiding. 

W.  W.  Barr,  C.  E.  Feirich,  and  L.  M.  Bradley, 
(BlEwett  LEE,  and  W.  S.  Horton,  of  counsel,)  for  ap- 
pellant 

C.  S.  Miller,  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Appellant,  the  Illinois  Central  Railroad  Company,  filed 
a  petition  in  the  county  court  of  Pulaski  county  to  condemn 
a  small  tract  of  land,  50  feet  wide  by  186  feet  long,  ad- 
joining its  right  of  way  on  the  west  side,  in  the  village  of 
Villa  Ridge,  in  Pulaski  county.  The  land  sought  to  be 
condemned  was  twenty-one  one-hundredths  of  an  acre  off 
the  east  side  of  a  tract  of  land  consisting  of  about  one  and 
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three-fourths  acres  belonging  to  appellees  and  occupied  for 
residence  purposes.  The  purpose  of  condemning  this  small 
strip  of  land  adjoining  the  west  side  of  appellant's  right  of 
way  was  to  enable  appellant  to  straighten  a  curve  by  mov- 
ing its  track  about  64  feet  west  of  its  present  location,  and 
also  to  lower  the  track  14  feet  below  its  present  grade. 
Appellees,  by  cross-petition,  claimed  damages  to  land  not 
taken.  After  hearing  the  evidence  and  viewing  the  prem- 
ises the  jury  returned  a  verdict  fixing  the  value  of  the  land 
taken  at  $600  and  damages  to  the  land  not  taken  at  $400. 
From  the  judgment  rendered  by  the  court  upon  this  ver- 
dict the  petitioner  has  brought  the  record  to  this  court  for 
review,  by  appeal. 

As  we  understand  from  the  evidence,  the  property  of 
appellees  is  higher  than  the  present  surface  of  appellant's 
tracks.     In  other  words,  it  is  a  hill  sloping  towards  the 
railroad.     To  sink  the  tracks  14  feet  lower  than  they  now 
are,  at  the  place  it  is  proposed  to  change  them  to,  64  feet 
west  of  their  present  location,  would  require  an  excavation 
35  feet  deep  at  its  deepest  place  in  front  of  appellees'  prop- 
erty, the  west  line  of  the  excavation  proposed  being  within 
22  feet  of  the  west  line  of  the  land  sought  to  be  condemned. 
There  is  no  public  street  or  highway  leading  to  appellees' 
property.     Ingress  to  and  egress  from  it  has  been  by  cart- 
way over  appellant's  right  of  way  from  the  premises  to  a 
public  highway  to  the  south  and  for  foot  passengers  by  a 
path  across  appellant's  tracks.     The  land  taken  and  the 
improvement  proposed  by  appellant  would  destroy  both  the 
cartway  and  pathway,  and  appellees  claimed  damages  on 
that  account  and  offered  proof  to  sustain  such  claim.     The 
court  instructed  the  jury  that  the  destruction  of  the'  path- 
way was  not  an  element  of  damages  proper  to  be  consid- 
ered, but,  over  appellant's  objections,  permitted  proof   of 
damages  on  account  of  the  destruction  of  the  cartway-    At 
the  conclusion  of  the  evidence  the  court  instructed  the  jury 
as  follows: 
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"That  if  *you  believe,  from  the  evidence,  that  the  de- 
fendants in  this  case  have  obtained  a  right  to  use  a  cart- 
way over  the  petitioner's  right  of  way  and  that  the  said 
cartway  has  occupied  the  same  definite  line  or  way  over 
petitioner's  right  of  way  for  the  space  of  twenty  years  or 
more,  and  that  the  said  cartway  has  been  used  by  the  de- 
fendants and  their  grantors  for  twenty  years  by  consent  of 
the  petitioner,  then  this  is  a  right  that  is  of  value  to  these 
defendants  in  getting  to  and  from  their  premises;  and  if 
you  believe,  from  the  evidence,  that  the  proposed  improve- 
ment will  destroy  this  right  of  way  and  that  said  destruc- 
tion will  depreciate  the  market  value  of  the  property,  then 
you  have  a  right  to  take  that  into  consideration  in  arriving 
at  your  verdict." 

The  admission  of  proof  of  damages  on  account  of  the 
destruction  of  the  cartway,  the  giving  of  said  instruction, 
and  the  refusal  to  admit  certain  proof  on  the  value  of  the 
property,  hereafter  referred  to,  are  the  principal  grounds 
relied  upon  for  a  reversal  of  the  judgment. 

The  only  testimony  as  to  the  character  of  the  cartway 
was,  that  it  had  existed  and  been  used  as  a  means  of  in- 
gress to  and  egress  from  appellees'  property  for  more  than 
forty  years.  It  is  not  claimed  that  it  was  a  public  high- 
way or  that  the  public  had  any  interest  in  it,  but  it  is 
claimed  the  owners  of  the  property  acquired  a  right  to  it 
as  a  private  way  to  and  from  the  property  by  using  it 
for  that  purpose  more  than  twenty  years.  To  establish  an 
easement  in  the  land  of  another  for  a  right  of  way  to  and 
from  adjoining  property  requires  proof  of  the  existence  of 
the  same  elements  that  must  be  proved  to  establish  a  pub- 
lic highway  by  prescription  over  private  property.  The  use 
must  be  adverse,  uninterrupted,  exclusive,  continuous  and 
under  a  claim  of  right.  (Schmidt  v.  Brown,  226  111.  590.) 
Where  the  use  is  merely  permissive  by  the  owner  it  is  not 
adverse  and  forms  no  basis  upon  which  a  right  of  way  by 
prescription  can  rest.     The  use  of  vacant,  unenclosed  and 
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unoccupied  land  will  be  presumed  to  be  by  permission  and 
not  adverse.  (O'Connell  v.  Chicago  Terminal  Railroad  Co. 
184  111.  308,  and  cases  there  cited.)  An  adverse  right  to 
an  easement  cannot  grow  out  of  a  mere  permissive  enjoy- 
ment for  any  length  of  time.  (City  of  Quincy  v.  Jones, 
76  111.  231.)  There  is  no  proof  in  the  record  that  appel- 
lant's right  of  way  over  which  the  cartway  ran  was  ever 
enclosed,  or  that  appellees  or  their  predecessors  in  title  ever 
asserted  or  claimed  any  adverse  right  against  appellant 
For  all  the  proof  shows,  the  use  of  this  cartway  by  appel- 
lees and  their  predecessors  in  title  was  permissive,  merely, 
and  in  the  absence  of  any  proof  of  an  adverse  claim  the 
presumption  is  that  the  use  was  by  appellant's  permission. 
No  prescriptive  right,  according  to  all  the  authorities,  can 
grow  out#  of  such  use,  no  matter  how  long  it  continues.  A 
number  of  appellees'  witnesses  testified  that  the  principal 
damages  sustained  by  appellees  would  result  from  the  de- 
struction of  the  passageway  to  and  from  the  premises  over 
appellant's  right  of  way.  It  is  apparent  the  damages  must 
have  been  materially  less  if  the  destruction  of  said  cartway 
had  not  been  permitted  to  be  proved  and  considered  by  the 
jury  as  an  element  of  said  damages.  Under  the  proof  the 
court  erred  in  permitting  this  question  to  be  considered. 

Appellant  offered  to  prove  that  Robert  C.  Stewart,  ap- 
pellees' ancestor  from  whom  they  derived  title,  bought  the 
entire  tract  of  land  here  in  controversy,  together  with  two 
additional  lots,  about  sixteen  years  ago,  for  $500  and  sold 
part  of  it  for  $200,  making  the  cost  of  the  one  and  three- 
fourths  acres  $300.  There  was  evidence  tending  to  show 
that  the  village  had  not  increased  in  population  in  twenty 
years  and  that  the  property  had  not  increased  in  value,  and 
there  was  no  evidence  of  the  sale  of  any  property  in  the 
immediate  vicinity  of  appellees'  premises.  '  The  court  sus- 
tained appellees'  objections  to  proof  of  what  the  property 
was  bought  for  sixteen  years  ago,  and  appellant  insists  this 
evidence,  in  view  of  the  other  testimony  referred  to,  should 
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have  been  admitted.  The  material  question  to  be  deter- 
mined was  the  present  value  of  the  property  taken  and  the 
damage  to  the  present  value  of  the  property  not  taken.  In 
some  cases  it  has  been  held  competent  to  prove  what  the 
property  sold  for  prior  to  the  condemnation,  but  we  do  not 
think  the  proof  was  competent  in  this  case.  The  sale  was 
at  a  period  too  remote  to  be  of  any  aid  in  determining  the 
present  value.  Lanquist  v.  City  of  Chicago,  200  111.  69. 
For  the  errors  indicated  the  judgment  will  be  reversed 
and  the  cause  remanded,  the  costs  of  this  appeal  to  be 
taxed  to  appellant.  Reversed  and  remanded. 


The  People  ex  rel.  A.  E.  Woods,  County  Collector,  Ap- 
pellant, vs.  James  A.  Green,  Appellee. 

Opinion  Hied  October  16,  19 14. 

1.  Taxes — returns  of  hard  roads  tax  election  must  be  canvassed 
by  supervisor,  assessor  and  collector.  While  there  is  no  provision 
in  the  Township  Organization  act  or  the  Hard  Roads  act  requir- 
ing the  canvassing  board  designated  in  section  7  of  article  7  of  the 
Township  Organization  act  to  canvass  the  returns  of  an  election 
on  the  proposition  to  levy  a  hard  roads  tax  and  to  issue  bonds  for 
hard  roads,  yet  it  must  be  held  that  the  legislature  intended  the 
returns  to  be  canvassed  by  such  board. 

2.  Same — failure  of  a  proper  canvassing  board  to  canvass  re- 
turns is  not  fatal  to  the  tax.  If  there  is  no  question  but  that  the 
vote  of  the  people  at  a  hard  roads  tax  election  was  ih  favor  of 
the  proposition,  the  tax  should  not  be  defeated,  on  application  for 
judgment  and  order  of  sale,  because  the  returns  were  canvassed 
by  the  town  clerk  and  a  justice  of  the  peace  instead  of  by  the 
proper  canvassing  board. 

3.  Same — what  not  a  valid  objection  to  bond  tax.  It  is  not  a 
valid  objection  to  a  hard  roads  bond  tax  that  the  highway  com- 
missioners did  not  hold  a  meeting  to  determine  what  action  they 
should  take  in  respect  to  presenting  a  petition  to  the  supervisor  of 
the  town  and  did  not  make  any  record  in  relation  thereto.  (Peo- 
ple v.  Gough,  260  111.  542,  followed.) 

Vickers,  J.,  dissenting. 
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Appeal  from  the  County  Court  of  Edgar  county ;  the 
Hon.  Dan  V.  Dayton,  Judge,  presiding. 

W.  H.  Hickman,  State's  Attorney,  Shepherd  &  Trog- 
den,  and  James  W.  &  Edward  C.  Craig,  for  appellant. 

H.  S.  Tanner,  F.  C.  VanSellar,  W.  S.  Lamon, 
W.  V.  ArbucklE,  and  Fred  Rhoads,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

The  collector  of  Edgar  county  applied  to  the  county 
court  of  that  county,  at  the  June  term,  1913,  for  judgment 
against  the  lands  of  James  A.  Green,  appellee,  for  taxes  al- 
leged to  be  delinquent.  Green  filed  objections,  which  were 
sustained.  The  People  have  prosecuted  an  appeal  to  this 
court  from  the  order  of  the  county  court  refusing  judgment. 

The  taxes  involved  were  levied  for  purpose  of  con- 
structing hard  roads  in  the  town  of  Embarrass  and  for 
the  payment  of  principal  and  interest  on  bonds  issued  to 
raise  funds  to  build  hard  roads.  The  objections  raised  the 
question  of  authority  in  the  commissioners  of  highways 
to  levy  these  taxes,  on  the  ground  that  the  returns  of  the 
election  at  which  was  submitted  the  question  of  levying  a 
tax  for  hard  roads  had  never  been  canvassed  by  the  officers 
designated  by  the  statute  for  that  purpose.  The  town  of 
Embarrass  has  two  voting  precincts,  and  an  election  was 
held  in  each  of  these  precincts  to  vote  on  a  tax  for  hard 
road  purposes.  After  the  election  was  held  returns  were 
filed  with  the  town  clerk,  and  said  returns  were  canvassed 
by  him  and  one  of  the  justices  of  the  peace  of  said  town. 
The  proposition  was  by  these  officers  declared  carried. 

Section  3  of  the  Hard  Roads  law  provides  (Hurd's 
Stat.  191 1,  p.  2036,)  that  "if  a  majority  of  all  the  ballots 
cast*  at  said  election  shall  be  in  favor  of  said  special  tax, 
then  it  shall  be  the  duty  of  the  commissioners  of  high- 
ways of  the  township    *    *    *    to  levy  a  tax  in  accordance 
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with  said  vote."  Section  4a  of  that  act,  as  amended  in 
1909,  (Hurd's  Stat.  191 1,  p.  2036,)  provides  that  the  re- 
turns of  the  election  shall  be  "made  in  the  same  manner 
as  other  special  town  (or  district)  elections  are  now  or 
may  hereafter  be  provided  by  law."  This  last  is  the  only 
portion  of  the  act  which  might  be  construed  as  referring  in 
any  way  to  the  canvass  of  the  returns,  and  only  provides 
how  the  returns  shall  be  made  and  not  how  they  shall  be 
canvassed.  Section  7  of  article  7  of  the  Township  act 
provides  (Hurd's  Stat.  191 3,  p.  2444,)  that  in  organized 
townships  "the  supervisor,  together  with  the  assessor  and 
collector,  shall,  within  five  days  thereafter,  meet  and  can- 
vass said  returns  and  declare  the  result  of  said  election." 
While  this  section  does  not  refer  specifically  to  canvassing 
the  returns  as  to  propositions,  in  our  judgment  the  legisla- 
ture intended  that  the  elections  held  under  the  Hard  Roads 
statute  in  comities  under  township  organization  should  on 
any  question  be  canvassed  by  the  same  board  as  under  the 
law  is  required  to  canvass  other  township  elections, — that 
is,  the  supervisor,  assessor  and  collector.  The  town  clerk 
and  justice  of  the  peace  were  therefore  without  authority 
to  act  as  a  canvassing  board  or  to  declare  the  result  of 
this  election. 

Can  this  tax,  as  levied  by  the  highway  commissioners, 
be  questioned  in  this  proceeding  because  the  canvass  was 
not  made  by  the  proper  officials?  In  considering  the  ques- 
tion as  to  ascertaining  the  result  in  elections  on  questions 
submitted  for  adoption  or  rejection  by  the  electorate,  the 
usual  rule  seems  to  be  that  the  votes  are  counted,  and  the 
returns  made  in  the  same  manner  as  in  other  elections  un- 
less there  is  some  provision  to  the  contrary.  The  canvass- 
ing of  the  votes  by  the  wrong  officers,  however,  is  but  a 
mere  irregularity.  (5  McQuillin  on  Mun.  Corp.  sec.  2200.) 
In  a  township  election  in  this  State  where  railroad  bonds 
had  been  voted  and  the  ordinary  judges  of  election  had 
canvassed  the  votes  instead  of  the  moderator  of  the  town 
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meeting,  it  was  held  by  the  United  States  circuit  court  in 
Marcy  v.  Ohio,  17  Fed.  Cas.  64,  that  this  was  not  vital; 
that  "the  main  thing  in  this  election  was  to  determine 
whether  there  was  a  majority  of  the  voters  in  favor  of 
the  subscription  upon  the  conditions  named.    There  is  no 
dispute  but  that  there  was  such  a  majority,  and  the  fact 
that  certain  persons  named  as  judges  by  common  consent 
received  the  votes  and  canvassed  them  is  nothing  more 
than  an  irregularity,"  etc.     This  decision  was  affirmed  in 
85  U.  S.  552.     The  canvass  of  the  returns  or  the  certifi- 
cate of  election  is  merely  prima  facie  evidence  as  to  the 
result.     In  a  proper  proceeding  the  authorities  may  go  be- 
hind the  certificate  or  the  canvass  and  ascertain  the  real 
facts.    The  duties  of  the  canvassing  board  are  merely  min- 
isterial, and  omissions  or  mistakes  of  that  board  can  have 
no  controlling  influence  on  the  election.     (15  Cyc.  382,  387, 
and  cases  cited.)     "The  failure  or  refusal  of  the  proper 
officer  to  issue  a  certificate  of  election  to  a  person  duly 
elected  to  an  office  cannot  operate  to  deprive  such  person 
of  his  rights.     The  certificate  or  commission  is  the  best 
but  not  the  only  evidence  of  an  election,  and  if  that  be 
refused  secondary  evidence  is  admissible."     (McCrary  on 
Elections, — 4th  ed. — sec.   205.)      It  is  not  in  the  power 
of  election  officials,  by  neglecting  or  refusing  to  give  the 
proper  certificate,  to  defeat  the  will  of  the  people,  for  the 
ballots  determine  the  election  and  not  the  certificate,  and 
the  person  chosen  from  whom  the  certificate  is  withheld 
may  nevertheless  proceed  to  qualify  and  take  possession  of 
the  office  unless  opposed  by  a  de  facto  incumbent.     The 
right  to  the  office  depends  on  the  ballots  and  not  on    a 
commission.     (Cooley's  Const.  Lim. — 7th  ed. — 934,  940; 
State  v.  Draper,  50  Mo.  353.)    The  legality  of  the  election 
and  the  rights,  powers  and  duties  of  the  office  do  not  de- 
pend upon  the  fact  of  the  declaration  of  the  board  of  elec- 
tions.    "That  declaration  is  proper  and  is  the  usual  prac- 
tice, but  withholding  it  or  neglecting  causelessly  or  illegally 
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to  make  it  will  not  prevent  the  installation  in  and  invest- 
ment with  the  office.  The  authority,  rights  and  powers  of 
such  officers  are  derived  from  the  election  and  not  from 
the  returns,  which  are  the  usual  prescribed  evidences  of  it." 
{People  v.  Kilduff,  15  111.  492.)  In  reaching  the  correct 
results  in  proper  proceedings  in  election  matters  very  little 
attention  is  paid  to  mere  irregularities  in  the  acts  of  elec- 
tion officers  which  do  not  affect  the  real  merits  of  the  case. 
If  the  statute  expressly  declares  any  particular  act  to  be 
essential  to  the  validity  of  the  election  or  that  its  omission 
shall  render  the  election  void  the  courts  must  enforce  the 
provisions  of  such  statute,  but  in  cases  where  the  statute 
simply  declares  that  certain  things  shall  be  done  within  a 
particular  time  or  in  a  particular  manner  and  does  not 
declare  that  their  performance  is  essential  to  the  validity 
of  the  election,  then  they  will  be  regarded  as  mandatory 
if  they  affect  the  actual  merits  of  the  case,  but  they  will 
be  considered  directory,  only,  and  not  vital  to  the  election, 
unless  they  are  such,  in  themselves,  as  to  change  or  render 
doubtful  the  result.  (McCrary  on  Elections, — 4th  ed. — 
sees.  221,  225,.  227.)  The  provisions  of  statutes  which 
control  the  "recording  and  return  of  the  legal  votes  re- 
ceived and  the  mode  and  manner  of  conducting  the  mere 
details  of  the  election  are  directory."  (McCrary  on  Elec- 
tions,— 4th  ed. — sec.  228.)  In  discussing  the  question  of 
the  sufficiency  of  the  returns  in  an  election  matter  this 
court  has  said :  "The  question  in  all  such  cases  should  be, 
whom  did  a  majority  of  the  qualified  voters  elect?  Forms 
should  be  made  subservient  to  this  inquiry  and  should  not 
rule  in  opposition  to  substance.  A  literal  compliance  with 
prescribed  forms  is  not  required  in  any  case  if  the  spirit 
of  the  law  is  not  violated,  and  in  all  cases  the  intentions 
of  the  voters,  clearly  ascertained,  should  govern."  {Peo- 
ple v.  Hilliar d,  29  111.  413.)  This  court  has  frequently 
held  that  the  provisions  of  the  election  statutes  as  to  the 
manner  of  conducting  the  details  of  an  election  are  not 
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mandatory  but  directory,  and  that  mere  irregularities  in  the 
manner  of  proceeding,  and  which  deprive  no  legal  voter  of 
his  vote  and  do  not  change  the  result,  will  not  vitiate  an 
election.     (Ackerman  v.  Haenck,  147  111.  514;    Behrens- 
meyer  v.  Kreitz,  135  id.  591 ;  Hodge  v.  Linn,  100  id.  397.) 
"While  the  legal  safeguards  which  are  thrown  around  the 
ballot  must  be  faithfully  observed  by  those  who  have  been 
entrusted  with  their  enforcement,  yet,  under  the  pretense  of 
enforcing  them,  the  will  of  the  people  as  expressed  at  the 
polls  is  not  to  be  defeated  by  mere  technicalities."     {Peo- 
ple v.  Nordheim,  99  111.  553;  People  v.  Ruyle,  91  id.  525.) 
Ordinary  citizens  cannot  be  expected  to  observe  every  pos- 
sible formality  and  the  strict  letter  of  the  statutes  con- 
cerning non-essentials.     The  success  or  failure  of  popular 
government  in  the  end  rests  on  the  great  mass  of  the  citi- 
zens,— "the  plain  people."    The  canvassing  and  returns  of 
votes  are  made  in  the  hurry  and  excitement  of  election. 
The  will  of  the  people  should  not  be  defeated  by  useless 
forms  or  idle  technicalities.    When  the  result  of  the  elec- 
tion has  been  fairly  ascertained  it  should  be  given  full  ef- 
fect.   McCrary  on  Elections,  (4th  ed.)  sec."  243;  People  v. 
Chicago  and  Eastern  Illinois  Railroad  Co.  214  111.  190. 

In  this  case  the  returns  of  the  judges  and  clerks  were 
produced  in  the  trial  court  and  are  in  the  record.  From 
this  record  there  can  be  no  question  that  "a  majority 
of  all  the  ballots  cast  at  said  election"  were  in  favor  of 
such  tax.  This  seems  to  be  conceded.  The  failure  of  the 
proper  election  officials  to  canvass  the  returns  should  not 
be  permitted,  in  a  proceeding  of  this  kind,  to  defeat  the 
will  of  the  people  as  manifested  at  the  election.  This 
court  has  held  that  "any  error  or  informality  in  the. acts 
of  the  officers  or  proceedings  for  the  levy  of  a  legal  tax, 
not  affecting  its  substantial  justice,  is  to  be  disregarded  or 
amended,"  etc.     People  v.  Worley,  260.  111.  536. 

It  is  argued,  however,  by  counsel  for  appellee,  that  in 
the  case  just  cited  it  was  held  that  the  election  was  illegal 
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because  the  ballot  was  not  in  proper  form,  and  that  the 
conclusion  in  that  case  sustains  their  position  here.  In  this 
they  are  in  error.  In  that  case  the  defect  in  the  ballot  pre- 
vented the  ascertaining  of  the  will  of  the  people,  it  being 
impossible  to  decide,  from  the  form  of  the  ballot,  whether 
a  person  was  voting  for  or  against  the  borrowing  of 
money.  Section  191  of  the  Revenue  act  provides,  among 
other  things,  "no  error  or  informality  in  the  proceedings 
of  any  of  the  officers  connected  with  the  assessment,  levy- 
ing or  collecting  of  the  taxes,  not  affecting  the  substantial 
justice  of  the  tax  itself,  shall  vitiate  or  in  any  manner 
affect  the  tax  or  the  assessment  thereof. "  (Hurd's  Stat. 
1913,  p.  2058.)  The  defect  complained  of  here  is  a  mere 
irregularity  which  does  not  tend  to  thwart  in  any  way  the 
will  of  the  people  nor  affect  the  substantial  justice  of  the 
tax. 

The  further  objection  of  counsel  for  appellee  that  the 
tax  in  question  is  void  because  road  No.  1  described  in  the 
petition  passed  through  an  incorporated  town  is  identical 
with  an  objection  raised  in  People  v.  Worley,  supra,  and 
ruled  on  adversely  to  appellee's  contention.  Appellee  argues 
that  the  conclusion  in  that  case  was  incorrect.  We  see  no 
reason  to  modify  or  change  that  conclusion. 

Some  of  the  objections  made  to  the  hard  road  tax  were 
also  interposed  as  to  the  bond  tax,  and  the  bond  tax  was 
also  objected  to  on  the  ground  that  the  highway  commis- 
sioners did  not  hold  a  meeting  to  determine  what  action, 
if  any,  they  should  take  in  respect  to  presenting  a  petition 
to  the  supervisor  of  said  town  and  did  not  make  any  rec- 
ord in  relation  thereto.  This  is  the  same  objection  that 
was  made  to  a  bond  tax  in  the  case  of  People  v.  Gough, 
260  111.  542.  It  was  there  held  that  the  objection  was  with- 
out merit. 

The  objections  of  appellee  should  have  been  overruled 
by  the  county  court.  The  order  of  that  court  will  there- 
fore be  reversed  and  the  cause  remanded,  with  directions 
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to  the  county  court  to  overrule  the  objections  and  enter  an 
order  for  judgment  of  sale. 

Reversed  and  remanded,  with  directions. 

Mr.  Justice  Vickers,  dissenting. 


The  Chicago  Terminal  Transfer  Railroad  Company, 
Appellee,  vs.  David  Barrett,  Appellant. 

Opinion  filed  October  16,  1014. 

RES  judicata — a  judgment  in  forcible  detainer  does  not  bar 
action  of  ejectment.  A  judgment  in  a  forcible  entry  and  detainer 
case  adjudicates  only  the  question  of  the  right  to  immediate  pos- 
session and  is  not  a  bar  to  an  action  of  ejectment;  nor  can  it  be 
applied  as  an  estoppel,  except  as  to  the  question  actually  litigated 
and  determined. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  Gibbons,  Judge,  presiding. 

(     Coburn  &  BentlEy,  for  appellant. 

Jesse  B.  Barton,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

On  the  former  appeal  of  this  cause  (252  111.  86,)  it  was 
held  that  the  plaintiff  need  not  go  back  of  the  decree  men- 
tioned in  the  opinion  then  rendered  to  prove  its  title  as 
against  the  defendant  on  November  11,  1902.  Upon  the 
remandment  of  the  cause  a  second  trial  was  had,  at  which 
the  decree  referred  to  was  admitted  in  evidence.  There- 
upon the  defendant  gave  in  evidence,  over  the  plaintiff's 
objection,  the  docket  and  files  of  a  justice  of  the  peace 
showing  a  forcible  entry  and  detainer  suit  by  the  plaintiff 
against  the  defendant  for  the  premises  here  involved,  begun 
in  August,  1903,  in  which  judgment  was  rendered  for  the 


Digits 


zed  by  G00gle 


tct  14 J      Chicago  Terminal  R.  R.  Co.  v.  Barrett.      47 

defendant  in  November,  1903.  Judgment  for  the  posses- 
sion of  the  premises  and  for  costs  was  rendered  in  favor 
of  the  plaintiff,  and  the  defendant  appealed  and  now  argues 
that  the  judgment  in  the  forcible  entry  and  detainer  suit 
adjudicated  that  the  defendant  was  at  the  time  in  the  right- 
ful possession  of  the  premises,  that  the  burden  was  upon 
the  plaintiff  to  show  that  the  defendant  remained  in  posses- 
sion of  the  premises  as  the  tenant  of  the  plaintiff  from  the 
time  the  chancery  suit  was  begun  until  the  time  this  suit 
was  begun,  and  that  the  judgment  should  have  been  for 
the  defendant. 

The  judgment  in  the  forcible  entry  and  detainer  suit 
was  no  bar  to  the  maintenance  of  this  action  of  ejectment, 
for  the  reason  that  the  questions  involved  in  the  two  suits 
are  not  the  same.  The  object  of  the  ejectment  suit  is  to 
try  the  title  to  the  property,  while  in  forcible  entry  and 
detainer  only  the  immediate  right  of  possession  is  involved 
and  the  title  cannot  be  inquired  into.  (Riverside  Co.  v. 
Townshend,  120  111.  9;  Roby  v.  Calumet  and  Chicago  Dock 
Co.  211  id.  .173.)  The  forcible  entry  and  detainer  suit 
cannot  be  regarded  as  an  adjudication  of  the  title,  and  it 
could  be  applied  as  an  estoppel  only  to  the  point  or  ques- 
tion actually  litigated  and  determined.  No  evidence  was 
introduced  as  to  any  question  which  was  litigated  in  that 
case.  It  appears  that  the  lease  of  December  1,  1884,  was 
introduced  in  evidence,  but  there  is  nothing  to  indicate  what 
the  issue  was  which  was  submitted  to  the  jury.  The  judg- 
ment decided  that  the  plaintiff  was  not  entitled  to  recover 
the  possession  on  the  date  his  complaint  was  filed,  but  so 
far  as  appears  there  was  no  adjudication  6r  estoppel  as 
to  any  point  involved  in  this  case.  It  was  decided  on  the 
former  appeal  that  the  decree  was  sufficient  to  authorize  a 
judgment  for  the  plaintiff.  No  defense  having  been  shown, 
the  judgment  for  the  plaintiff  must  be  affirmed. 

Judgment  affirmed. 
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Romain  Blakeslee,  Appelke,  vs.  Laura  E.  Blakeslee, 

Appellant 

Opinion  filed  October  16,  1914. 

1.  Pleading — when  defendant  is  not  relieved  from  admission  in 
answer  withdrawn  by  leave  of  court.  The  fact  that  the  defend- 
ant's original  answer  in  a  partition  suit  is  withdrawn  by  leave  of 
court  does  not  relieve  the  defendant  from  the  effect  of  an  admis- 
sion therein  that  the  complainant  was  entitled  to  partition,  where 
the  record  does  not  show  that  the  order  granting  such  leave  was 
based  upon  an  affidavit  that  the  admission  was  improvidently  made. 

2.  Partnership — how  question  whether  real  estate  is  partner- 
ship property  is  determined.  Whether  real  estate  is  partnership 
property  or  not  depends  largely  upon  the  intention  of  the  partners, 
which  may  be  shown  by  their  acts  and  conduct  or  by  proving  an 
express  agreement;  and  the  mere  fact  of  the  use  of  the  land  by 
the  firm  does  not  make  it  partnership  property,  nor  is  it  necessarily 
the  individual  property  of  the  members  of  the  firm  because  the 
title  is  held  by  them  as  individuals. 

3.  Partition — fact  that  real  estate  is  leased  does  not  prevent 
partition.  The  fact  that  the  real  estate  sought  to  be  partitioned  is 
leased  to  a  tenant  for  a  period  of  ten  years,  with  an  option  to  pur- 
chase, does  not  deprive  a  co-tenant  of  his  right  to  partition,  in  the 
absence  of  any  other  circumstances  tending  to  show  an  estoppel 
upon  his  part  to  claim  partition.  (Martin  v.  Martin,  170  111.  639, 
distinguished.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Jesse  A.  Baldwin,  Judge,  presiding. 

Eric  Winters,  for  appellant. 

Brady  &  RutlEdge,  (James  A.  Brady,  of  counsel,) 
for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Appellee,  Romain  Blakeslee,  filed  his  bill  in  the  circuit 
court  of  Cook  county  for  the  partition  of  certain  property 
therein  particularly  described  and  known  as  Nos.  435  and 
437  South  Western  avenue,  in  the  city  of  Chicago.     The 
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bill  alleged  appellee  was  the  owner  of  the  undivided  one- 
half  of  said  property  and  that  Laura  E.  Blakeslee,  appel- 
lant, was  the  owner  of  the  other  undivided  one-half.  In 
addition  to  asking  for  partition,  the  bill  alleged  appellee 
had,  with  the  knowledge  and  consent  of  appellant,  caused 
extensive  improvements  on  the  property  to  be  made,  which 
he  paid  for  out  of  his  own  means;  also  that  he  had  paid 
various  sums  for  repairs,  taxes  and  assessments,  and  he 
prayed  an  accounting  therefor.  Appellant  answered  the 
bill,  admitting  she  and  appellee  were  owners  of  the  prop- 
erty as  tenants  in  common  and  substantially  admitting  all 
the  material  allegations  of  the  bill.  The  answer  did  not 
deny  that  appellee  had  made  improvements  upon  the  prop- 
erty but  called  for  strict  proof  of  the  amount.  The  answer 
denies  appellee  had  expended  anything  for  taxes,  repairs 
and  assessments  on  the  property,  and  admits  that  a  division 
or  partition  of  the  premises  so  owned  in  common  by  the 
parties  should  be  made.  The  cause  was  referred  to  a  mas- 
ter to  take  the  proof  and  report  his  conclusions  of  law  and 
fact  While  the  cause  was  pending  before  the  master,  and 
after  the  taking  of  testimony  had  begun,  appellant  obtained 
leave  of  the  court  to  withdraw  her  answer  and  file  an 
amended  answer.  The  amended  answer  denied  the  prop- 
erty was  owned  by  appellant  and  appellee  as  tenants  in  com- 
mon, and  averred  said  parties  were  partners  and  that  the 
property  was  a  partnership  asset,  that  the  partnership  still 
existed,  and  the  property  was  not  subject  to  partition.  As 
a  further  reason  why  appellee  was  not  entitled  to  partition, 
the  answer  alleged  that  appellant  and  appellee,  as  co-part- 
ners, on  the  first  day  of  August,  1910,  leased  the  property 
to  one  Robert  Shine  and  also  gave  him  an  option  to  pur- 
chase said  premises.  For  these  reasons  the  answer  averred 
the  property  could  not  be  sold,  under  a  decree,  for  its  full 
value  and  that  it  would  be  inequitable  and  unjust  to  decree 
its  sale.  The  master  found  and  reported,  from  the  testi- 
mony, that  the  property  was  owned  by  the  parties  as  ten- 
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ants  in  common,  stated  the  account  between  the  parties  and 
recommended  a  decree  as  prayed  in  the  bill.  The  chancel- 
lor overruled  exceptions  to  the  report  and  entered  a  de- 
cree in  conformity  therewith,  from  which  decree  defendant, 
Laura  E.  Blakeslee,  has  prosecuted  this  appeal. 

A  brief  statement  of  certain  leading  facts  is  as  follows : 
On  February  5,  1901,  appellant  owned  in  fee  simple  the 
property  sought  to  be  partitioned,  subject  to  a  mortgage 
which  had  been  foreclosed  or  was  in  the  process  of  fore- 
closure. There  was  a  two-story  brick  building  on  part  of 
the  property  and  a  barn  in  the  rear.  Appellant  had  for 
several  years  prior  to  February  5,  1901,  with  her  brother, 
been  conducting  a  storage  and  livery  business  on  the  prem- 
ises. She  was  then  Laura  E.  Dupee.  Some  time  prior  to 
February  5,  1901,  negotiations  began  between  appellant  and 
appellee  for  the  purchase  by  appellee  of  an  undivided  one- 
half  interest  in  the  property.  Just  how  long  these  negoti- 
ations were  going  on  before  the  date  mentioned  does  not 
appear  from  the  evidence,  but  it  does  appear  that  before 
or  on  that  date  they  had  reached  an  agreement  by  which 
appellee  was  to  purchase  an  undivided  one-half  interest  for 
the  sum  of  $4000,  and  on  said  day  appellant  executed  to 
appellee  a  warranty  deed  conveying  him  the  undivided  one- 
half  of  the  property,  subject  to  one-half  of  all  taxes  and 
assessments  levied  for  the  year  1900.  The  consideration 
expressed  in  the  deed  was  $4000.  Articles  of  co-partner- 
ship were  entered  into  between  the  parties,  bearing  the  same 
date  as  the  deed,  wherein  it  was  agreed  appellee  was  to 
purchase  a  one-half  interest  in  the  property  and  that  said 
parties  formed  themselves  into  a  partnership,  to  be  known 
as  Blakeslee  &  Dupee,  for  the  purpose  of  conducting  a 
general  warehouse  and  storage  business  on  said  premises. 
The  agreement  recited  they  were  to  be  equal  partners  and 
share  equally  in  the  profits  and  losses  of  the  business.  Ap- 
pellant agreed  to  devote  her  time  and  services  to  the  man- 
agement of  the  office  and  keeping  the  books  and  accounts 
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of  the  business,  and  appellee  was  to  do  the  soliciting  and 
outside  work  and  have  the  general  management  and  over- 
sight of  the  business.  Neither  party  was  to  receive  any 
salary.  The  partnership  was  to  continue  until  dissolved  by 
mutual  agreement  or  by  operation  of  law.  On  the  23d  of 
February,  1910,  appellant  and  appellee  were  married  to  each 
other.  Discord  and  disagreements  arose  between  them,  and 
on  the  first  day  of  August,  1910,  they  leased  the  property 
in  controversy,  together  with  other  property  belonging  to 
appellee,  to  Robert  Shine  for  ten  years.  The  lessee  was  to 
pay  as  rent  $35,000,  in  t  monthly  installments  of  $291.66 
each.  It  was  agreed  between  appellant  and  appellee  that 
$125  of  this  amount  represented  the  monthly  rental  of  the 
property  in  controversy.  The  lessee  was  given  the  privi- 
lege of  a  renewal  of  the  lease  at  the  end  of  the  term  for 
another  ten  years  upon  complying  with  certain  conditions 
mentioned.  He  was  also  by  the  same  instrument  given  the 
privilege  of  purchasing  the  property  at  any  time  within  five 
years  after  the  date  of  the  lease,  for  $30,000.  Also,  on 
said  August  1,  19 10,  an  agreement  was  entered  into  be- 
tween said  lessee,  Shine,  and  appellant  and  appellee,  for 
the  sale  to  Shine  of  the  business,  property  and  good  will 
of  the  partnership.  The  agreement  recited  the  terms  upon 
which  the  partnership  assets  were  sold  to  Shine,  and  he  was 
given  the  right  to  use  the  partnership  name  of  appellant 
and  appellee  in  the  conduct  pi  the  business  during  the  term 
of  the  lease. 

There  never  was  any  express  agreement  between  the 
parties,  verbal  or  written,  that  the  real  estate  sought  to  be 
partitioned  was  to  be  an  asset  of  the  partnership,  but  ap- 
pellant contends  that  it  was  shown  by  acts  and  conduct  that 
it  was  intended  by  the  parties  to  be,  and  was,  a  part  of  the 
assets  of  the  partnership.  To  sustain  this  position  reliance 
is  placed  upon  some  acts  and  statements  of  the  parties,  but 
particular  reliance  is  placed  upon  the  partnership  books. 
For  some  time  after  the  partnership  was  entered  into  ap- 
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pellant  kept  its  books  of  account.  The  books  kept  consisted 
of  cash  books  and  memorandum  books.  In  1908  a  compe- 
tent book-keeper  and  accountant  was  employed,  and  from 
the  books  kept  by  appellant  or  information  furnished  by 
the  parties,  or  one  of  them,  or  from  both  said  books  and 
information,  the  said  book-keeper  prepared  a  journal  and 
ledger.  The  books  of  original  entry  were  not  offered  in 
evidence  before  the  master  but  the  journal  and  ledger  pre- 
pared by  the  accountant  were  offered  but  not  admitted.  It 
appears  from  pages  offered  in  evidence  and  copied  in  the 
abstract,  that  in  the  books  as  prepared  by  the  accountant 
the  real  estate  was  treated  as  a  partnership  asset.  Appel- 
lee appears  to  have  had  very  little  knowledge  of  the  books, 
and  it  is  not  shown  that  it  was  by  his  authority  or  direc- 
tion that  the  accountant  made  up  the  books  treating  the 
real  estate  as  firm  assets,  nor  is  it  shown  that  he  at  any 
time  objected  to  or  raised  any  question  about  the  property 
being  so  treated.  Without  further  going  into  detail,  appel- 
lant's proof  tended  to  show  that  the  real  estate  was  treated 
as  an  asset  of  the  firm.  On  the  other  hand,  the  proof  of 
appellee  tended  to  show  that  it  was  not  so  considered  and 
treated. 

In  the  original  answer  filed  by  appellant  she  admitted 
she  and  appellee  were  tenants  in  common  and  that  he  was 
entitled  to  partition.  Appellant  contends  that  this  answer 
is  not  entitled  to  be  considered  and  ought  not  to  prejudice 
her,  because  it  was  withdrawn  by  leave  of  the  court.  Ap- 
pellant's position,  in  effect,  is,  that  the  answer  should  be 
treated  as  one  wherein  an  admission  has  been  improvidently 
made  and  the  party  making  it  has  been  relieved  of  its  ef- 
fect by  order  of  the  court.  This  would  be  true  if  the  order 
were  based  upon  an  affidavit  that  the  admission  was  made 
under  a  misapprehension  or  by  mistake.  (Maker  v.  Bull, 
39  HI  53 1- )  Appellant  calls  attention  to  the  fact  that  it 
does  not  appear  from  the  record  that  no  such  affidavit  was 
filed.    The  record  shows  that  on  motion  of  the  solicitor  for 
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appellant  it  was  ordered  she  have  leave  to  withdraw  her 
original  answer,  file  an  amended  answer  instanter,  and  that 
the  master  hear  the  evidence  and  report  his  conclusions 
upon  the  issues  made  by  the  bill  and  amended  answer.  No 
order  was  made  relieving  the  appellant  from  the  admission 
made  in  her  answer,  and  we  would  be  unwarranted  in  as- 
suming that  the  order  made  was  based  upon  an  affidavit 
that  the  admissions  in  the  answer  were  improvidently  made. 
If  that  were  the  fact  it  should  be  shown  by  the  record. 

As  there  was  no  express  agreement  that  the  real  estate 
should  be  partnership  property,  whether  or  not  it  was  must 
be  determined  from  the  acts  and  conduct  of  the  parties 
themselves.  In  Robinson  Bank  v.  Miller,  153  111.  244,  it 
was  said  the  mere  fact  of  the  use  of  land  by  a  firm  does 
not  make  it  partnership  property,  nor  is  it  necessarily  the 
individual  property  of  the  members  of  the  partnership  be- 
cause the  title  is  held  by  the  several  members  of  the  firm 
as  individuals.  Whether  real  estate  is  partnership  property 
or  not  depends  largely  upon  the  intention  of  the  partners, 
which  may  be  shown  by  proving  an  express  agreement  or 
by  the  acts  and  conduct  of  the  partners.  In  the  above  cited 
case  the  purchase  of  real  estate  by  three  parties  for  the 
purpose  of  building  and  operating  a  flour  mill  thereon,  and 
its  subsequent  improvement  out  of  partnership  assets  and 
its  use  by  the  firm,  did  not  make  it  partnership  property. 
In  Bopp  v.  Fox,  63  111.  540,  a  purchase  of  land  by  four 
parties  with  their  individual  funds,  the  title  being  taken  by 
them  in  their  individual  names,  was  held  to  be  a  purchase 
for  partnership  purposes  and  the  land  constituted  a  partner- 
ship asset.  Robinson  Bank  v.  Miller,  supra,  is  reported  in 
27  L.  R.  A.  449,  where  an  exhaustive  note  upon  this  sub- 
ject will  be  found.  The  general  doctrine  of  the  cases  seems 
to  be  that  the  purchase  of  lands  with  partnership  funds  is 
necessary  to  make  it  firm  property,  but  this  rule,  will  give 
way,  in  equity,  where  it  clearly  appears  the  land  was  in- 
tended by  the  parties  to  be  firm  property  and  was  so  con- 
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sidered  and  treated  by  them.  In  order,  however,  to  come 
within  the  exceptions  to  the  general  rule  the  intention  of 
the  parties  must  be  clear  and  explicit. 

It  appears  from  the  proof  appellee  agreed  to  purchase 
a  one-half  interest  in  the  property  some  time  prior  to  the 
forming  of  the  partnership.  As  part  payment  of  the  $4000 
consideration  he  was  given  credit  for  some  $1500  he  had 
previously  advanced  appellant.  The  balance  of  the  consid- 
eration was  paid  by  appellee  paying  $2500  on  an  existing 
encumbrance.  Appellant's  deed  to  appellee  of  a  one-half 
interest  recites  it  is  subject  to  one-half  the  taxes  and  as- 
sessments levied  for  the  year  1900.  This  would  make  ap- 
pellee liable,  individually,  for  the  taxes  and  assessments. 
While  the  articles  of  partnership  recite  appellee  is  to  pur- 
chase of  appellant  a  one-half  interest  in  the  premises  in 
question,  it  does  not  provide  such  premises  shall  constitute 
assets  of  the  partnership  or  that  appellant  and  appellee  shall 
share  in  the  rents  and  profits  of  such  real  estate,  but  pro- 
vides that  the  net  profits  of  the  business  conducted  therein 
shall  be  divided  equally.  The  encumbrances  placed  upon 
the  property  during  the  partnership  were  executed  in  the 
individual  names  of  the  partners  and  not  in  the  partnership 
name,  and  in  1909,  when  appellee  borrowed  $5000  on  the 
property  for  his  individual  use,  before  appellant  would  join 
in  a  trust  deed  on  such  property  she  required  and  obtained 
a  bond  indemnifying  her  from  any  loss,  damage  or  expense 
which  might  be  caused  her  in  joining  in  the  trust  deed. 
This  indemnifying  bond  recited  it  was  secured  by  a  mort- 
gage from  appellee  on  his  undivided  one-half  of  the  prem- 
ises in  question.  At  the  time  they  executed  the  lease  of  the 
premises  to  Robert  Shine,  August  1,  19 10,  they  signed  it  as 
individuals  and  not  as  co-partners.  On  the  same  day  the 
lease  was  made  the  parties  executed  to  Shine,  in  their  in- 
dividual names,  a  bill  of  sale  of  the  business  conducted  by 
them  on  the  premises.  After  the  lease  to  Shine  the  rent  ap- 
pears to  have  been  equally  divided  between  appellant  and 
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appellee  until  February,  191 2.  From  February  to  August, 
191 2,  appellee  collected  the  rents,  until  appellant  by  writ- 
ten notice  dated  August  27,  1912,  notified  Shine  that  the 
appellee  was  no  longer  her  agent  to  collect  the  rents  and 
demanded  that  he  pay  to  her  one-half  the  rent  on  the  prem- 
ises, or  $62.50,  monthly.  After  Shine  was  served  with  this 
notice  it  appears  he  paid  the  appellant  her  one-half  of  the 
monthly  rental  and  received  her  individual  receipts  for  the 
same.  The  last  receipt  given  Shine  by  appellant  was  after 
the  amended  answer  in  this  suit  was  filed.  It  appears  the 
agreement  to  purchase  preceded  the  forming  of  the  partner- 
ship between  appellant  and  appellee,  though  the  deed  and 
partnership  articles  were  executed  the  same  day.  The  prop- 
erty was  bought  with  individual  funds  of  appellee,  and  he 
paid  a  part  of  the  purchase  price  by  being  credited  with  ad- 
vances made  a  considerable  length  of  time  before  the  deed 
was  executed. 

The  foregoing,  together  with  other  facts  and  circum- 
stances not  herein  specifically  referred  to,  tended  to  show 
the  property  was  not  treated  and  regarded  by  the  parties 
as  partnership  property.  Upon  a  consideration  of  all  the 
evidence  it  cannot  be  said  that  the  finding  of  the  decree 
that  the  parties  owned  the  property  as  tenants  in  common 
and  not  as  partners  was  contrary  to  the  evidence. 

Appellant  also  contends  that  although  the  property  be 
found  to  belong  to  appellant  and  appellee  as  tenants  in 
common,  appellee  is  estopped  from  having  partition  of  the 
premises  because  of  the  lease  to  Shine  and  an  alleged  agree- 
ment between  appellant  and  appellee  that  they  would  re- 
sume the  partnership  business  at  the  expiration  of  the  Shine 
lease,  should  he  not  elect  to  purchase  the  property.  The 
fact,  alone,  that  the  premises  are  under  lease  to  Shine  is  no 
reason  why  partition  cannot  be  had.  Any  purchaser  at  the 
sale  of  the  property  would  take  the  same  subject  to  the 
rights  of  Shine  under  the  lease,  and  the  fact  that  the  prop- 
erty might  not  bring  as  much  as  if  it  were  not  under  lease 
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can  have  no  bearing  on  the  right  to  partition,  in  the  absence 
of  other  circumstances.  Partition  by  a  co-tenant,  when 
properly  brought,  is  a  matter  of  right,  (Hill  v.  Reno,  112 
111.  154;  Martin  v.  Martin,  170  id.  639;  Hynes  v.  Jen- 
nings, 262  id.  268;)  and  will  be  granted  unless  the  party 
asking  for  partition  is  estopped  by  his  own  agreement  or 
it  would  be  in  violation  of  a  condition  or  restriction  im- 
posed upon  the  estate  by  one  through  whom  he  claims.  Dee 
v.  Dee,  212  111.  338;  Ingraham  v.  Mariner,  194  id.  269. 

Martin  v.  Martin,  supra,  is  much  relied  upon  by  appel- 
lant. In  that  case,  after  stating  the  general  rule  that  an 
adult  tenant  in  common  may  demand  partition  as  a  matter 
of  right,  it  is  said  the  general  and  recognized  exception  to 
the  rule  is:  "If  several  tenants  in  common  or  joint  tenants 
should  covenant  between  themselves  that  the  estate  should 
be  held  and  enjoyed  in  common,  only,  equity  would  not, 
in  the  absence  of  special  equities,  award  a  partition  at  the 
suit  of  some  of  the  parties  against  the  objections  of  the 
others."  In  that  case  the  property  was  so  situated  that 
it  could  not  be  partitioned,  and  as  land  at  that  time  had 
greatly  depreciated  in  value,  the  owners  made  a  verbal 
agreement  that  they  would  not  seek  a  partition  but  would 
lease  it  until  a  purchaser  could  be  found  who  would  pay  a 
satisfactory  price.  It  was  held  the  land  could  not  be  par- 
titioned during  the  existence  of  a  lease  executed  in  pursu- 
ance of  the  agreement.  The  court  said  the  lease  executed 
in  carrying  out  this  agreement  evidenced  that  the  intention 
of  the  agreement  was  that  there  should  be  no  partition  un- 
til the  lease  expired.  The  proof  here  does  not  bring  the 
case  within  the  rule  of  Martin  v.  Martin,  supra. 

We  find  no  error  in  the  record  requiring  a  reversal  of 
the  decree,  and  it  is  affirmed.  Decreg  afRrme^ 
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Simon  Straus,  Defendant  in  Error,  vs.  Joseph  Putta 
et  al.  Plaintiffs  in  Error. 

Opinion  filed  October  16,  1014. 

1.  Easements — what  reservation  in  deed  reserves  an  easement. 
Where  the  owners  of  a  lot  convey  the  west  half  thereof  by  a  deed 
containing  a  provision  that  "in  part  consideration  of  this  deed  the 
purchasers,  their  heirs  and  assigns,  agree  to  leave  perpetually  va- 
cant the  east  3  feet  by  125  feet  of  said  premises,"  an  easement  is 
thereby  reserved  in  favor  of  the  owners  of  the  east  half  of  the  lot 
and  passes  under  a  ninety-nine  year  lease  executed  by  them. 

2.  Same — circumstances  in  view  of  parties  may  be  considered 
in  construing  provision  for  easement.  In  construing  a  provision 
in  a  deed  expressly  granting  an  easement  it  is  proper  to  consider 
the  circumstances  and  considerations  in  view  of  the  parties  at  the 
time  the  grant  was  made  which  moved  them  to  its  execution  and 
acceptance. 

3.  Same — provision  reserving  an  easement  construed.  A  provi- 
sion in  a  deed  to  the  west  half  of  a  lot  that  the  purchasers  shall 
"leave  perpetually  vacant  the  east  3  feet  by  125  feet  of  said  prem- 
ises" is  properly  construed  to  mean  that  such  strip  shall  remain  un- 
obstructed by  fences  or  buildings,  where  the  grantor  subsequently 
leased  the  east  half  of  the  lot  for  ninety-nine  years  for  the  pur- 
pose of  having  a  theater  building  erected  thereon,  which,  under 
the  ordinances  of  the  city,  was  required  to  have  emergency  exits 
and  which  exits  opened  on  such  strip. 

Writ  op  Error  to  the  Superior  Court  of  Cook  county ; 
the  Hon.  Charles  A.  McDonald,  Judge,  presiding. 

Q.  J.  Chott,  (Frank  H.  Culver,  of  counsel,)  for 
plaintiffs  in  error. 

Friedman  &  Ader,  (John  S.  Stevens,  of  counsel,) 
for  defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

The  defendant  in  error,  Simon  Straus,  complainant  in 
the  court  below,  filed  his  bill  for  an  injunction  against  the 
plaintiffs  in  error,  Joseph  and  Mary  Putta,  defendants  in 
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the  court  below,  charging  that  Edward  and  Albert  Mendel 
were  the  owners  of  lots  i,  2,  3,  4,  5  and  6,  in  block  1,  in 
Willard  &  Wetmore's  subdivision,  in  the  city  of  Chicago, 
and  that  on  October  1,  191 1,  they  made  a  lease  to  the 
complainant  of  lots  1,  2,  3,  4  and  5  and  the  east  half  of 
lot  6  for  ninety-nine  years  at  a  certain  rental,  and  subject, 
among  other  provisions,  to  a  requirement  on  the  part  of 
complainant  to  erect  certain  buildings  on  the  land  so  de- 
vised ;  that  in  accordance  with  said  provisions  complainant 
had  erected  and  was  just  completing  upon  said  premises, 
among  other  buildings,  a  theatre  building  which  covers  a. 
portion  of  the  land  so  devised  and  abuts  on  said  west  half 
of  lot  6;  that  theretofore,  on  January  14,  191 1,  said  Men- 
dels  conveyed,  by  warranty  deed,  the  west  half  of  lot  6, 
adjoining  the  east  half  of  said  lot  6,  to  said  Joseph  Putta 
and  Mary  Putta;  that  by  said  deed  said  Puttas  agreed  to 
leave  perpetually  vacant  the  east  3  feet  by  125  feet  of  the 
west  half  of  said  lot  6,  and  that  such  agreement  was  a 
covenant  running  with  the  land ;  that  said  complainant  has 
erected  said  theatre  building  in  accordance  with  the  ordi- 
nances of  Chicago,  and  that  he  has  built  in  the  west  wall 
thereof,  and  close  to  the  east  line  of  the  west  half  of  lot  6, 
two  emergency  exits,  four  by  seven  feet,  which  are  closed 
by  iron  doors  attached  to  and  swinging  close  upon  said 
building,  to  be  used  only  in  case  of  emergency,  such  as  fire, 
in  providing  for  persons  then  in  said  theatre  means  of  exit 
through  said  doors;  that  said  Puttas,  in  violation  of  said 
agreement,  have  constructed  and  maintained  on  the  north 
line  of  said  east  three  feet  a  permanent  iron  fence,  on  the 
south  line  thereof  a  stable  and  on  ten  feet  of  said  east  three 
feet  a  wagon  shed ;  that  one  of  the  exits  built  in  said  wall 
comes  within  the  space  occupied  by  said  shed,  in  which  said 
defendants  have  placed  a  wagon,  so  that  persons  in  an 
emergency  cannot  step  out  or  go  through  said  emergency 
exit  on  account  of  said  obstruction;  that  said  defendants 
have  placed  opposite  the  other  emergency  exit  planks  and 
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boards,  so  that  the  same  is  closed  and  barricaded  and  ren- 
dered useless  in  an  emergency  to  persons  in  said  theatre; 
that  complainant  has  demanded  that  said  defendants  remove 
said  obstructions;  that  the  ordinances  of  Chicago  require 
that  before  complainant  can  open  said  theatre  he  must  have 
exits  in  the  west  wall  of  said  building  unobstructed,  so  that 
they  may  be  used  in  an  emergency ;  that  the  defendants  did 
not  object  to  the  complainant  erecting  said  theatre;  that 
said  defendants  have  placed  obstructions  upon  said  exits,  so 
that,  unless  restrained  by  this  court,  they  will  interfere  with 
the  possession  of  the  complainant  in  said  property;  that 
relying  upon  said  agreement,  and  upon  the  fact  that  said 
defendants  would  comply  with  the  same,  the  complainant 
erected  said  building ;  that  defendants  knew  that  complain- 
ant expected  to  have  said  east  three  feet  remain  vacant  for 
the  purpose  of  complying  with  the  ordinances  of  Chicago, 
and  made  no  objections;  that  complainant  has  expended 
$50,000  in  erecting  said  theatre,  which  he  would  have 
erected  differently  had  not  said  conveyance  contained  said 
agreement.  The  prayer  of  the  bill  was  that  defendants  be 
restrained  from  interfering  with  the  possessipn  of  com- 
plainant in  his  property,  and  from  placing  any  obstruction, 
building,  fence,  etc.,  in,  upon  or  along  said  three- foot  strip; 
that  a  mandatory  injunction  be  issued  requiring  defendants 
to  remove  the  iron  fence,  barn,  wagon  shed,  wagon,  planks 
and  boards,  etc.,  from  said  east  three  feet  of  said  lot  6,  and 
that  they  be  enjoined  from  placing  any  obstruction  thereon 
which  will  prevent  unobstructed  egress  and  ingress. 

The  defendants  filed  an  answer,  in  which  they  admit 
that  the  complainant  is  in  possession  of  the  land  described 
in  said  bill ;  admit  that  the  Mendels  conveyed  to  them  the 
west  half  of  lot  6,  and  that  the  deed  conveying  the  same 
to  them  contained  the  words,  "in  part  consideration  of  this 
deed  the  purchasers,  their  heirs  and  assigns,  agree  to  leave 
perpetually  vacant  the  east  3  feet  by  125  feet  of  said  prem- 
ises," and  allege  that  they  have  always  left  vacant  said  east 
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3  feet  by  125  feet  and  that  the  same  is  now  vacant;  admit 
that  complainant  has  made  two  openings  or  doors  in  the 
west  wall  of  said  theatre  building,  which  doors,  if  opened, 
must  swing  over  and  upon  the  land  of  these  defendants, 
and  allege  that  complainant  has  no  right  to  swing  such 
doors  over  or  upon  their  land  and  that  he  cannot  do  so 
without  committing  a  trespass ;  admit  that  the  sole  and  only 
purpose  of  the  said  doors  or  openings  is  to  provide  means 
whereby  persons  in  said  theatre  can  pass  through  said  doors 
or  openings  to  and  upon  the  land  of  defendants,  and  call 
attention  to  the  allegations  of  the  bill  that  it  is  the  inten- 
tion of  complainant  to  make  use  of  the  real  estate  of  de- 
fendants as  a  means  of  exit  for  persons  in  said  theatre,  to 
all  of  which  he  has  no  right;  admit  they  made  no  objec- 
tions to  the  erection  of  said  building  but  allege  they  had  no 
right  to  do  so;  admit  they  are  now  maintaining  on  the 
north  line  or  street  line  of  their  land  an  iron  fence  and 
allege  they  have  a  right  to  maintain  it;  deny  that  there  is 
a  barn  on  the  south  end  of  said  east  three  feet ;  admit  there 
is  a  temporary  wagon  shed  on  two  of  said  three  feet  for 
about  ten  feet  thereof,  but  allege  said  wagon  shed  was  there 
when  they  acquired  title  and  possession,  and  deny  said  tem- 
porary shed  interferes  with  any  legitimate  use  by  complain- 
ant of  his  land ;  allege  that  there  was  a  fence  upon  the  lot 
line  dividing  the  real  estate  of  defendants  from  that  ac- 
quired by  complainant  at  the  time  he  acquired  the  same, 
and  that  they  are  now  maintaining  the  same  and  have  a 
lawful  right  so  to  do ;  allege  that  said  complainant  has  no 
lawful  right  to  complain  that  a  wagon  is  sometimes  on  said 
east  three  feet,  and  allege  they  have  a  right  to  put  and 
keep  said  wagon  there;  admit  that  the  fence  which  was 
on  the  lot  line  between  the  land  of  complainant  and  defend- 
ants when  complainant  acquired  his  land  may  be  in  front 
of  said  exits  which  complainant  has  without  right  placed  in 
the  west  wall  of  his  theatre,  and  allege  they  had,  and  have, 
a  right  to  erect  and  maintain  the  same  and  that  such  fence 
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is  not  a  violation  of  said  provision  in  the  deed  conveying 
said  land  to  them,  and  deny  that  said  complainant  has  any 
right  to  complain  thereof ;  admit  that  they  have  refused  to 
remove  said  fence  and  other  structures  from  said  east  three 
feet,  and  allege  they  are  under  no  obligation  so  to  remove 
them  or  any  of  them;  allege  that  they  had,  and  have,  a 
lawful  right  to  erect  and  maintain  them  and  that  they  are 
not  a  violation  of  the  provision  of  said  deed;  allege  that 
complainant  has  no  right,  by  reason  of  said  provision  of 
said  deed  or  otherwise,  to  require  them  to  furnish  the  use 
of  their  real  estate  for  an  emergency  exit  or  for  any  other 
purpose;  allege  that  complainant  has  not  filed  his  bill  in 
good  faith  and  with  the  intention  of  enforcing  the  provi- 
sion of  said  deed,  but  that  he  has  filed  the  same  with  the 
intent  of  acquiring,  if  he  can,  the  right  to  use  the  land  of 
defendants  to  provide  a  passageway  for  persons  attending 
his  theatre,  from  said  theatre  over  and  along  the  property 
of  defendants  to  the  street ;  allege  that  the  only  right  given 
by  said  provision  in  said  deed  to  complainant,  if  it  gave 
him  any  right,  (which  is  denied,)  was  and  is  an  easement 
of  air  and  light. 

The  case  was  heard  on  the  bill  and  answer,  and  when 
a  case  is  so  submitted  the  answer  is  to  be  taken  as  true. 
(Roach  v.  Glos,  181  111.  440.)  Upon  a  hearing  the  court 
entered  a  decree  ordering  the  defendants  to  remove  all 
fences  and  obstructions  upon  and  enclosing  said  three-foot 
strip,  and  further  to  remove  all  sheds,  structures  and  ob- 
structions of  any  kind,  and  perpetually  enjoining  them  from 
erecting  any  other  building  or  structure  upon  said  three- 
foot  strip,  and  decreeing  that  they  should  suffer  said  three- 
foot  strip  at  all  times  to  remain  vacant  and  unoccupied. 
The  defendants  objected  to  the  entry  of  the  decree  and  have 
sued  out  a  writ  of  error  from  this  court,  a  freehold  being 
involved,  and  have  assigned  as  errors  the  entering  of  the 
decree  in  favor  of  the  complainant  and  against  the  defend- 
ants; in  not  entering  a  decree  dismissing  the  bill  for  want 


Digits 


zed  by  G00gle 


62  Straus  v.  Putta.  [!tt  IIL 

of  equity ;  in  not  holding  that  the  bill  of  complaint  did  not 
state  a  cause  of  action ;  in  not  holding  that  the  answer  in 
said  cause  should  be  taken  as  true  and  a  complete  defense 
to  the  bill ;  and  in  entering  a  decree  mandatory  in  its  char- 
acter, commanding  the  defendants  to  do  affirmative  acts. 

We  have  set  out  the  bill  and  answer  at  some  length  to 
show  the  contentions  of  the  respective  parties  as  to  their 
rights  and  interests  in  the  premises.  As  appears  from  the 
allegations  of  the  bill,  the  deed  from  the  Mendels  to  the 
Puttas  contained  the  following  reservation:  "In  part  con- 
sideration of  this  deed  the  purchasers,  their  heirs  and  as- 
signs, agree  to  leave  perpetually  vacant  the  east  3  feet  by 
125  feet  of  said  premises."  Subsequently  the  Mendels  gave 
to  defendant  in  error  a  ninety-nine  year  lease  to  the  east 
half  of  lot  6,  adjoining  the  strip  in  question.  This  was 
admitted  by  the  answer,  and  while  the  answer  alleges  that 
said  three-foot  strip  is  vacant,  it  is  also  admitted  in  the 
answer  that  the  shed,  lumber  and  fences  have  been  placed 
thereon  as  charged  in  the  bill.  Plaintiffs  in  error,  Joseph 
and  Mary  Putta,  claim  that  they  have  a  right  to  place  and 
maintain  these  obstructions  on  said  three-foot  strip  and  that 
the  same  are  not  in  violation  of  the  reservation  in  their 
deed  for  the  lot,  and  deny  that  defendant  in  error  has  any 
right  to  any  use  of  said  three-foot  strip.  The  effect  of 
the  reservation  in  the  deed  of  plaintiffs  in  error  was  to 
create  an  easement  in  favor  of  the  owners  of  the  east  half 
of  lot  6  adjoining  the  three-foot  strip  in  question,  and  this 
right  passed  to  defendant  in  error  by  the  ninety-nine  year 
lease. 

The  principal  question  is  the  extent  of  the  right  reserved 
by  the  provision  in  the  deed.  While  this  right  must  be 
ascertained  from  the  words  of  the  instrument  creating  it, 
we  have  held  that  in  construing  an  easement  which  is  given 
by  express  grant  it  is  proper  to  consider  the  circumstances 
and  considerations  in  view  of  the  parties  at  the  time  the 
grant  was  made,  which  moved  them  to  its  execution  and 
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acceptance.  (Louisville  and  Nashville  Railroad  Co.  v. 
Koelle,  104  111.  455.)  As  said  in  Ashelford  v.  Willis,  194 
111.  492,  in  which  an  easement  of  right  of  way  was  involved 
(p-  5°3)  :  "I*  is  always  admissible,  in  determining  the 
effect  of  an  instrument  or  considering  its  meaning,  to  look 
to  all  the  facts  and  circumstances  surrounding  the  making 
of  it."  In  the  case  at  bar  the  Mendels  sold  the  west 
half  of  lot  6,  and  the  deed  contained  a  reservation  that 
the  east  three  feet  of  said  west  half  should  remain  vacant. 
They  had  some  purpose  in  making  such  reservation.  Such 
intent  and  purpose  are  perhaps  best  shown  by  the  subse- 
quent action  of  the  Mendels  in  granting  the  ninety-nine 
year  lease  to  Straus,  with  the  provision,  as  alleged  in  the 
bill  of  complaint,  that  he  should  erect  a  theatre  building 
thereon.  They  were  presumed  to  know  the  law  and  the  or- 
dinances of  the  city  of  Chicago  bearing  on  the  construction 
of  such  buildings,  and  that  under  those  ordinances  theatre 
buildings  must  be  provided  with  emergency  exits,  as  a  wise 
and  reasonable  precaution  in  case  of  fire  or  the  happening 
of  some  event  which  would  make  it  necessary  for  large 
crowds  to  leave  such  buildings  quickly.  On  the  other  hand, 
had  the  Mendels,  by  the  terms  of  the  ninety-nine  year  lease, 
required  the  erection  of  a  building  which  would  not  require 
openings  for  emergency  exits  but  which  would  require  a 
greater  amount  than  common  of  light  and  air,  there  would 
be  good  reason  for  holding  that  the  words  in  the  deed  re- 
quiring the  strip  in  question  to  remain  vacant  should  be 
construed  as  an  easement  of  light  and  air,  only.  It  would 
seem,  under  the  circumstances,  that  it  was  the  intention  of 
the  parties  by  the  use  of  the  word  "vacant,"  as  applied  to 
the  strip  in  question,  that  said  strip  should  have  nothing  on 
it,— should  be  unobstructed, — for  the  benefit  of  both  abut- 
ting proprietors.  The  bill  sets  out  the  reservation  in  the 
deed  and  the  obstructions  on  the  three-foot  strip.  The  an- 
swer admits  both.  The  court  by  its  decree  did  nothing  more 
than  follow  the  strict  construction  of  the  provision  in  the 
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deed  in  decreeing  that  said  strip  be  kept  vacant.  On  the 
questions  before  us  on  this  appeal  the  decree  of  the  superior 
court  was  right.  The  court  had  jurisdiction  to  issue  its 
mandatory  injunction  requiring  the  removal  of  the  obstruc- 
tions on  the  strip  and  to  order  that  it  be  kept  vacant.  Feit- 
ler  v.  Dobbins,  263  111.  78. 

For  the  reasons  given,  the  decree  of  the  superior  court 
will  be  affirmed.'  Decree  affirmed. 


Jeannette  Williams  et  al.  Appellees,  vs.  John  H.  Wii^ 
uams  et  al. — (Maggie  A.  Cassem,  Exrx.,  Appellant.) 

Opinion  filed  October  16,  1914. 

1.  Res  judicata — in  equity,  former  recovery  must  be  pleaded 
to  entitle  record  of  former  case  to  admission.  In  equity  the  rec- 
ord of  a  former  adjudication  cannot  be  introduced  in  evidence  by 
the  defendant  unless  the  former  adjudication  has  been  set  up  or 
relied  upon  by  answer  or  plea,  if  an  opportunity  for  doing  so  has 
been  afforded  the  defendant. 

2.  Same — burden  of  establishing  an  estoppel  is  on  him  who  in- 
vokes it.  The  burden  of  establishing  an  estoppel  is  upon  him  who 
invokes  it,  and  where  a  judgment  in  a  former  proceeding  is  relied 
upon,  it  must  appear  that  the  court  had  jurisdiction  to,  and  did, 
adjudicate  the  precise  question  claimed  to  be  settled. 

3.  Same— w/mf  recital  in  decree  does  not  show  jurisdiction  of 
person.  Jurisdiction  of  the  person  of  a  defendant  is  not  shown  by 
a  recital  in  the  decree  that  he  answered  the  bill,  where  the,  record 
shows  he  was  insane  before  his  appearance  was  entered  and  an 
answer  filed  by  an  attorney,  who  entered  the  appearance  at  the 
request  of  the  insane  defendant's  wife  and  who  does  not  appear 
from  the  record  to  have  been  appointed  guardian  ad  litem. 

4.  Insane  persons — when  conveyance  will  be  set  aside  without 
requiring  return  of  consideration.  Where  an  insane  grantor  does 
not  receive  the  consideration  paid  nor  any  benefit  therefrom  the 
conveyance  will  be  set  aside  in  equity  without  any  return  or  offer 
to  return  the  consideration,  even  though  the  grantee  may  not  have 
known  the  grantor  was  insane. 
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Appeal  from  the  Circuit  Court  of  Cook  county;   the 
Hon.  Thomas  G.  Windes,  Judge,  presiding. 

C.  E.  Botsford,  and  Frank  A.  McCarthy,  for  ap- 
pellant. 

Charles  C.  Spencer,  and  Jesse  Wilcox,  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Appellees  filed  their  bill  in  the  circuit  court  of  Cook 
county  for  the  partition  of  a  lot  therein  described,  in  the 
city  of  Chicago,  referred  to  in  the  briefs  as  the  Yale  avenue 
property.  The  bill  alleges  that  the  three  complainants  and 
two  defendants  are  the  only  surviving  children  of  John  Q. 
Williams,  who  died  intestate  October  31,  1903,  owning  in 
fee  simple  the  lands  sought  to  be  partitioned.  In  addition 
to  the  five  children  he  left  surviving  him  his  widow,  Eliza  J. 
Williams.  The  bill  alleges  that  on  or  about  August  22, 
1900,  Williams  became  totally  insane  and  continued  in  that 
condition  until  his  death,  and  that  while  so  insane  he  and 
his  wife,  on  or  about  September  4,  1900,  executed  and 'de- 
livered a  trust  deed,  which  was  duly  recorded,  purporting 
to  convey  the  premises  sought  to  be  partitioned  to  George  P. 
Bay,  as  trustee,  to  secure  a  note  for  $3000,  payable  three 
years  after  date,  with  interest  at  five  and  one-half  per  cent 
per  annum.  The  bill  alleges,  on  information  and  belief,  the 
note  has  been  fully  paid  and  canceled,  but  if  unpaid  the 
holder  or  owner  is  unknown  to  complainants.  The  bill  fur- 
ther alleges  that  on  the  26th  of  October,  1900,  while  said 
Williams  was  insane,  he  conveyed  to  his  wife,  Eliza  J.  Wil- 
liams, the  premises  described  in  the  bill,  but  that  the  deed 
was  made  without  any  consideration  therefor,  and  because 
of  the  insanity  of  the  grantor  was,  and  is,  void  and  void- 
able. It  is  further  alleged  that  on  or  about  March  20,  1901, 
said  Eliza  J.  Williams  and  John  Q.  Williams,  while  the 
latter  was  insane,  conveyed  the  property  by  quit-claim  deed 
265  -  5 
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to  Randall  Cassem,  but  that  said  deed  was  without  consid- 
eration, and  that  at  the  time  of  its  execution  and  delivery 
said  Cassem  knew  Williams  was  demented  and  insane ;  that 
upon  receipt  of  the  deed  said  Cassem  took  possession  of  the 
property  and  has  since  continued  in  possession,  receiving  the 
issues  and  profits  thereof,  until  his  death,  November  14, 
1909;  that  said  Cassem  died  testate  and  by  his  will  devised 
all  his  real  estate  to  Maggie  A.  Cassem,  who  was  appointed 
sole  executrix  of  the  will ;  that  said  will  has  been  duly  pro- 
bated and  said  Maggie  A.  Cassem  now  claims  to  own  said 
premises  as  devisee  of  Randall  Cassem,  and  since  his  death 
has  received  the  rents  and  profits  therefrom.  The  bill  fur- 
ther alleges  that  on  August  22,  1901,  Williams  was  ad- 
judged insane  by  the  county  court  of  Cook  county,  and  by 
the  judgment  of  that  court  it  was  declared  he  had  been  in- 
sane for  a  period  of  one  year  prior  to  the  entry  of  the  judg- 
ment. The  bill  prays  that  the  trust  deed  to  George  Bay, 
trustee,  the  warranty  deed  from  Williams  to  his  wife,  Eliza 
J.  Williams,  and  the  quit-claim  deed  from  Eliza  J.  Wil- 
liams and  John  Q.  Williams  to  Randall  Cassem,  be  declared 
null  and  void  and  removed  as  clouds  upon  the  title  of  said 
children  of  said  John  Q.  Williams,  and  that  the  premises 
be  partitioned  among  them  according  to  their  respective 
rights  and  interests,  and  that  Maggie  A.  Cassem  be  required 
to  account  to  them  for  the  rents  and  profits  therefrom. 

All  the  defendants  to  the  bill  were  defaulted  except 
Maggie  A.  Cassem,  who  answered,  individually  and  as  ex- 
ecutrix of  the  will  of  Randall  Cassem,  deceased.  Her  an- 
swer denied  that  John  Q.  Williams  was  at  the  time  of  his 
death  the  owner  of  the  premises  and  that  his  children  in- 
herited the  same  from  him ;  denied  Williams  became  insane 
August  22,  1900,  to  such  an  extent  as  to  be  incapable 
of  understanding  and  transacting  business,  and  alleged  that 
from  said  date  until  his  death  Williams  was  of  sound  and 
disposing  mind  and  memory,  engaged  in  ordinary  business 
affairs,  negotiating  loans  and  buying  real  estate,  and  was 
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regarded  by  those  with  whom  he  dealt  as  an  ordinarily  care- 
ful and  prudent  business  man.  The  answer  admitted  the 
making  of  the  trust  deed  to  Bay,  and  averred  the  notes  it 
was  given  to  secure  were  assumed  by  Cassem  as  part  of  the 
consideration  for  the  conveyance  from  the  Williams  to  him 
and  that  he  afterwards  paid  off  the  notes.  The  answer  de- 
nied the  conveyance  from  Williams  to  his  wife,  October  26, 
1900,  was  without  consideration  or  that  the  deed  was  void, 
and  averred  that  at  the  time  the  deed  was  made  to  Cassem 
Eliza  J.  Williams  owned  the  land  in  fee  and  had  full  power 
and  authority  to  convey  the  same.  The  answer  averred  that 
said  Williams  was,  at  the  time  he  and  his  wife  made  the  deed 
to  Cassem,  of  sound  mind  and  memory,  and  that  at  the  time 
of  the  conveyance  Cassem  had  no  notice  or  knowledge,  of 
any  claim  that  Williams  was  insane.  The  answer  further 
denied  that  the  conveyance  was  made  without  consideration, 
and  averred  Cassem  paid  a  valuable  consideration  for  the 
conveyance  and  in  addition  assumed  and  agreed  to-  pay  the 
notes  secured  by  the  trust  deed  on  the  premises,  and  that  he 
did  thereafter  pay  and  discharge  the  same.  The  answer  ad- 
mitted Cassem  was  in  possession  of  the  premises  until  his 
death,  and  that  since  that  time  Maggie  A.  Cassem,  his  sole 
devisee,  has  been  in  possession  thereof. 

Complainants'  proof  was  to  the  effect  that  John  Q.  Wil- 
liams was  of  unsound  mind  as  far  back  as  1899;  that  he 
never  recovered,  and  died  in  the  Northern  Illinois  Hospital 
for  the  Insane  at  Elgin,  Illinois,  where  he  was  committed  by 
the  order  and  judgment  of  the  county  court  of  Cook  county 
August  22,  190 1. 

Defendant  Maggie  A.  Cassem  offered  in  evidence  the 
files  of  case  No.  215,253  in  the  superior  court  of  Cook 
county,  entitled,  Robert  Williams  v.  John  Q.  Williams  et  al. 
That  was  a  bill  for  partition  and  was  filed  June  29,  1901. 
Originally  John  Q.  Williams  owned  the  property  sought  to 
be  partitioned  in  this  case  in  severalty.  It  is  referred  to  in 
the  briefs  as  the  Yale  avenue  property.    He  also  owned  an 
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undivided  one-sixth  interest  in  three  other  lots  located  at 
different  places  in  the  city  of  Chicago.  On  the  26th  of 
October,  1900,  he  executed  a  warranty  deed  to  his  wife, 
Eliza  J.  Williams,  for  the  Yale  avenue  property,  and  on  the 
20th  of  March,  1901,  he  and  his  wife  united  in  a  quit-claim 
deed  conveying  the  Yale  avenue  property  and  Williams'  in- 
terest in  the  other  property  to  Randall  Cassem.  On  June 
29,  1 90 1,  Robert  Williams  filed  a  bill  to  partition  the  prop- 
erty other  than  the  Yale  avenue  property.  Said  complain- 
ant was  a  brother  of  John  Q.  Williams.  The  bill  alleged 
that  the  complainant  and  John  Q.  Williams  each  became 
seized  of  the  undivided  one-sixth  of  the  premises  described 
in  the  bill  by  conveyance  from  one  Hugh  Williams;  that 
John  Q.  Williams,  after  becoming  so  seized  of  said  one- 
sixth,  together  with  his  wife,  executed  a  trust  deed  on  his 
interest  in  two  of  the  lots  described  in  the  bill  to  secure  an 
amount  of  money  unknown  to  complainant.  The  bill  fur- 
ther alleged  that  John  Q.  Williams  and  his  wife,  Eliza,  had 
made  a  deed  of  his  undivided  interest  in  the  premises  to 
Randall  Cassem,  but  that  they  claimed  said  conveyance  was 
not  their  deed  and  was  not  intended  to  convey  said  real  es- 
tate. After  setting  out  the  interest  claimed  by  the  parties 
in  the  premises,  the  bill  alleged  John  Q.  Williams'  undivided 
one-sixth  was  subject  to  whatever  rights  existed  by  virtue 
of  the  trust  deed  and  the  conveyance  to  Randall  Cassem. 
Subsequently  an  amendment  was  filed  alleging  that  since 
the  filing  of  the  bill  John  Q.  Williams  had  been  declared 
insane  by  the  county  court  of  Cook  county  and  that  a  guard- 
ian ad  litem  should  be  appointed  for  him.  The  record 
shows  the  appearance  of  John  Q.  and  Eliza  J.  Williams 
was  entered  by  their  solicitor,  S.  A.  French.  An  answer  to 
the  bill  was  filed  by  French,  as  guardian  ad  litem  for  John 
Q.  Williams.  The  answer  alleges  respondent  is  insane  and 
now  an  inmate  of  the  Northern  Hospital  for  the  Insane  at 
Elgin,  Illinois,  and  further  alleges  that  the  deed  from  re- 
spondent and  wife  to  Cassem,  dated  March  20,  1901,  was 
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made  without  any  consideration  and  was  procured  by  Cas- 
sem  by  fraud  and  deceit  at  a  time  when  respondent  was 
mentally  incompetent,  and  that  said  deed  ought  to  be  set 
aside.  The  answer  prays  the  same  relief  as  though  a  cross- 
bill had  been  filed.  Eliza  J.  Williams  answered  the  bill,  al- 
leging she  and  her  husband  were  fraudulently  induced  to 
execute  and  deliver  the  deed  to  Randall  Cassem;  that  it 
was  procured  by  him  by  fraud  and  deceit,  without  consid- 
eration, and  should  be  declared  void  and  of  no  effect  as 
against  her  and  John  Q.  Williams.  Randall  Cassem  and 
Adelia  Cassem  (presumably  the  same  person  as  Maggie  A. 
Cassem)  were,  among  others,  made  defendants  to  the  bill 
and  jointly  answered  the  same,  claiming  to  own  the  one- 
sixth  interest  in  certain  premises  described  in  the  bill  by 
virtue  of  a  conveyance  from  John  Q.  Williams  by  deed 
dated  March  20,  1901,  and  other  instruments  not  of  record. 
The  answer  denies  that  said  deed  was  not  the  deed  of  John 
Q.  Williams  and  his  wife,  and  denies  the.  allegation  of  the 
bill  that  it  was  not  intended  to  convey  their  interest  in  the 
real  estate  to  Randall  Cassem.  As  to  the  other  allegations 
in  the  bill  the  answer  asks  that  strict  proof  be  required. 

While  the  Williams'  conveyed  to  Cassem  by  the  same 
deed  the  Yale  avenue  property  and  the  other  property  re- 
ferred to  in  the  partition  suit  in  the  superior  court,  the  va- 
lidity of  the  deed  as  a  conveyance  of  the  Yale  avenue  prop- 
erty was  not  raised,  for  the  reason  that  suit  related  only  to 
the  partition  of  the  lots  in  which  John  Q.  Williams  had 
owned  a  one-sixth  interest  and  which  he  and  his  wife  pur- 
ported to  convey  to  Cassem  by  the  same  deed  by  which  they 
conveyed  the  Yale  avenue  property  to  the  same  grantee. 

The  cause  was  referred  to  the  master  in  chancery,  who 
took  the  testimony  and  reported  the  same,  together  with  his 
conclusions  thereon,  to  the  court.  The  master  found  that 
Eliza  J.  Williams  and  John  Q.  Williams  did  not,  at  the  time 
they  made  the  deed  to  Cassem,  understand  they  were  con- 
veying to  him  their  undivided  interest  in  the  property ;  that 
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they  did  not  expect  or  intend  to  make  a  conveyance  thereof 
and  that  it  was  improperly  inserted  in  the  deed  as  part  of 
the  property  intended  to  be  conveyed.  The  master  further 
found,  from  the  evidence,  that  John  Q.  Williams  was  not, 
on  March  20,  1901,  in  such  mental  condition  as  to  be  able 
to  make  a  distinct  and  definite  agreement  in  regard  to  the 
sale  of  his  undivided  interest  in  said  property.  Exceptions 
to  the  master's  report  were  sustained  by  the  chancellor  and 
a  decree  entered  finding  the  deed  of  March  20,  1901,  was 
a  good  and  valid  conveyance  of  the  undivided  interest  of 
John  Q.  Williams  in  the  property  sought  to  be  partitioned 
in  that  case,  and  that  by  virtue  of  said  deed  Randall  Cas- 
sem  was  seized  of  and  entitled  to  a  one-sixth  interest  in  said 
premises  as  tenant  in  common  with  the  owners  thereof.  No 
appeal  was  prosecuted  from  that  decree. 

The  bill  for  partition  by  Robert  Williams  in  the  superior 
court  case  contains  no  allegation  that  John  Q.  Williams  was 
not  of  sound  mind  when  he  joined  with  his  wife  in  the  deed 
to  Cassem.  The  allegation  was  that  the  grantors  in  that 
deed  claimed  it  was  not  their  deed  and  was  not  intended  to 
convey  their  interest  in  the  real  estate  sought  to  be  parti- 
tioned. The  answer  of  French,  as  guardian  ad  litem  of 
John  Q.  Williams,  alleged  he  was  mentally  incompetent  to 
make  the  deed,  and  this  is  the  only  place  in  the  pleadings  in 
that  case  where  the  mental  condition  of  Williams  was  men- 
tioned. The  proof  taken  by  the  master  and  embraced  in  his 
report  to  the  chancellor  shows  that  evidence  was  heard  up- 
on the  question  of  Williams'  mental  condition  at  the  time 
the  deed  was  made. 

The  evidence  in  the  case  at  bar  was  heard  in  open  court 
by  the  chancellor  and  a  decree  entered  as  prayed  in  the  bill. 
The  decree  found  that  the  notes  and  the  trust  deed  given 
to  Bay  by  John  Q.  Williams  to  secure  the  notes  were  void 
and  the  trust  deed  was  not  a  lien  upon  the  premises ;  that 
Williams  received  no  consideration  for  the  notes  nor  any 
advantage  from  the  payment  of  them  by  Randall  Cassem, 
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by  whom  the  evidence  shows  they  were  paid.  The  decree 
finds  that  the  deed  from  Williams  to  his  wife,  October  26, 
1900,  was  invalid  because  he  was  insane  at  the  time  it  was 
made,  and  that  the  deed  from  Williams  and  wife  to  Ran- 
dall Cassem,  March  20,  190 1,  was  without  consideration; 
that  Williams  was  insane  at  the  time  it  was  made  and  that 
Cassem  knew  he  was  insane.  The  decree  further  finds  that 
the  proceedings  and  decree  in  the  superior  court  case  did  not 
determine  or  adjudicate  any  of  the  issues  in  this  cause,  and 
that  said  decree  is  not  res  judicata  of  any  issue  in  this  case 
and  cfeates  no  estoppel  against  complainants.  The  decree 
further  finds  that  the  superior  court  never  acquired  juris- 
diction of  the  person  of  John  Q.  Williams  in  the  case  in 
that  court,  and  that  the  decree  was  not  binding  on  him  on 
the  issues  involved  in  that  proceeding. 

Although  the  authorities  are  not  harmonious  on  the 
question,  their  weight  seems  to  be  that  when  a  former  case 
between  the  same  parties  is  relied  upon  as  res  judicata,  it 
must,  at  least  in  equity,  be  pleaded  when  an  opportunity  to 
plead  it  has  been  afforded  defendant.  Gray  v.  Gillilan,  15 
111.  453,  relied  on  by  appellant,  was  an  action  of  assumpsit, 
in  which  there  was  a  special  plea  of  former  recovery.  A 
replication  to  that  plea  alleged  the  repliant  offered  no  proof 
in  the  former  proceeding,  and  on  demurrer  the  replication 
was  held  good.  The  record  in  the  former  case  was  received 
in  evidence.  The  court  reviews  many  authorities,  English 
and  American,  comments  on  the  conflict  between  them,  and 
says  the  general  rule  is  that  a  former  recovery  will  only 
operate  as  a  bar  when  specially  pleaded.  While  it  does  not 
appear  to  have  been  necessary  to  a  decision  of  that  case,  the 
court,  in  the  course  of  its  discussion,  says,  substantially,  that 
the  record  in  a  former  proceeding  may  be  received  in  evi- 
dence under  the  general  issue  and  when  so  received  is  con- 
clusive. Sheldon  v.  Patterson,  55  111.  507,  was  a  bill  to  fore- 
close a  mortgage,  and  defendant  offered  in  evidence  the 
record  of  a  judgment  in  a  former  proceeding  without  hav- 
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ing  specially  pleaded  it.  The  judgment  in  the  proceeding, 
the  record  of  which  was  offered  in  evidence,  was  not  ren- 
dered until  after  the  pleadings  were  closed  in  the  case  in 
which  it  was  offered.  The  trial  court  disregarded  the  for- 
mer record,  and  this  court  held  that  was  erroneous.  "  The 
court  quoted  the  rule  announced  in  Duchess  of  Kingston's 
case,  20  How.  St.  Tr.  538,  that  the  judgment  of  a  court  of 
concurrent  jurisdiction  directly  upon  the  point  is,  as  a  plea, 
a  bar,  or,  as  evidence,  conclusive  between  the  same  parties 
upon  the  same  matter  directly  in  question  in  another  court, 
but  said  many  courts  had  recognized  a  modification  <5f  that 
rule,  viz.,  that  if  a  party  have  an  opportunity  to  set  up  a 
judgment  by  pleading  it  but  does  not  do  so,  then  it  is  evi- 
dence but  not  conclusive.  This  court  did  not  agree  to  this 
modification,  and  expressed  the  view  that  the  weight  of  au- 
thority in  this  country  is  in  favor  of  the  proposition  that 
when  a  former  recovery  is  given  in  evidence  its  effect  is  the 
same  as  if  it  had  been  specially  pleaded. 

The  foregoing  cases  are  the  decisions  in  this  State  relied 
upon  by  appellant.  To  our  minds  they  are  not  conclusive, 
for  in  neither  of  them  was  the  question  whether  the  record 
of  a  former  recovery  may  be  received  in  evidence  in  actions 
in  equity  without  specially  pleading  it  when  an  opportunity 
has  been  afforded  to  do  so,  involved  and  necessary  to  a  de- 
cision. The  suit  of  Gray  v.  Gillilan,  supra,  was  an  action 
at  law,  and  a  former  adjudicatipn  was  specially  pleaded. 
Sheldon  v.  Patterson,  supra,  was  a  suit  in  equity,  and  the 
former  recovery  relied  upon  by  the  defendant  in  that  case 
was  had  after  the  pleadings  were  closed.  In  Wann  v.  M c- 
Nulty,  2  Gilm.  355,  it  was  held  a  former  verdict  and  judg- 
ment may  be  given  in  evidence  in  an  action  at  law  under  the 
general  issue,  but  in  such  case  it  is  only  prima  facie  evi- 
dence and  not  conclusive,  while  if  specially  pleaded  it  would 
be  a  complete  bar.  In  Hahn  v.  Ritter,  1 2  111.  80,  the  action 
was  in  tort,  and  the  court  held  a  former  recovery  must  be 
specially  pleaded  and  could  not  be  given  in  evidence  under 
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the  general  issue.  In  Gcrber  v.  Gerber,  155  111.  219,  Evans 
v.  IVoodszvortk,  213  id.  404,  and  Met  tier  v.  Warner,  243 
id.  600, — all  suits  in  equity, — it  was  held  that  if  the  record 
of  a  former  suit  is  relied  upon  it  must  be  specially  pleaded. 
In  Consolidated  Coal  Co.  v.  Peers,  166  111.  361,  which  was 
an  action  in  assumpsit,  plaintiffs  recovered  in  the  trial  court 
and  defendants  appealed.  It  was  claimed  by  plaintiffs  in 
their  briefs  in  this  court  that  the  question  at  issue  had  been 
adjudicated  in  former  litigation  between  the  same  parties 
and  was  res  judicata.  The  court  said  the  question  of  a 
former  recovery  was  not  raised  by  the  declaration  or  by  any 
replication  and  could  not  be  considered.  In  Turley  v.  7W- 
^3%  85  Tenn.  251,  (opinion  by  Lurton,  J.,)  and  Lyon  v. 
Talmadge,  14  Johns.  501, — both  suits  in  equity, — it  was 
held  a  former  decree,  to  be  availed  of  as  a  defense,  must  be 
specially  set  up  and  relied  upon  by  plea  or  answer.  Other 
authorities  might  be  cited  to  the  same  effect,  and  a  con- 
siderable number  of  other  cases  decided  by  courts  of  the 
highest  respectability  will  be  found  holding  the  record  of  a 
former  recovery  may  be  given  in  evidence  without  being 
specially  pleaded.  This  court  appears  to  have  adopted  and 
applied  the  rule,  in  equity  at  least,  as  late  as  1910,  (Mettler 
v.  Warner,  supra,)  that  a  former  adjudication,  to  be  availed 
of  as  a  defense,  must  be  set  up  and  relied  upon  in  the  an- 
swer or  by  plea.  This  rule  was  not  applied  in  Sheldon  v. 
Patterson,  supra,  but  in  that  case  the  suit  had  been  com- 
menced and  the  pleadings  closed  before  the  former  judg- 
ment relied  on  was  rendered. 

In  conformity  with  what  we  understand  is  the  rule 
adopted  by  this  court  and  the  courts  of  last  resort  in  some 
other  States,  we  are  disposed  to  hold  the  record  of  the  su- 
perior court  case  offered  in  evidence  by  appellant,  not  hav- 
ing been  set  up  or  relied  upon  in  the  answer  or  by  plea,  was 
inadmissible  as  evidence.  Disregarding  that  record,  then 
there  is  no  proof  to  rebut  the  testimony  of  appellees  in  sup- 
port of  the  allegations  of  the  bill.    But  if,  as  contended  by 
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appellant,  the  record  in  the  former  proceeding  was  admiss- 
ible without  being  set  up  and  relied  upon  by  plea  or  answer, 
still  we  think,  the  chancellor  was  warranted  in  his  refusal 
to  give  the  record  in  the  superior  court  case  any  considera- 
tion in  this  case.  The  burden  of  establishing  an  estoppel  is 
upon  him  who  invokes  it,  and  where  a  judgment  in  a  former 
proceeding  is  relied  upon  it  must  appear  the  court  had  juris- 
diction to,  and  did,  adjudicate  the  precise  question.  Saw- 
yer v.  Nelson,  160  111.  629;  Geary  v.  Bangs,  138  id.  77; 
24  Am.  &  Eng.  Ency.  of  Law,  773. 

The  proof  abundantly  shows  that  John  Q.  Williams  was 
of  unsound  mind  as  far  back  as  1899.  A  former  employer 
of  said  Williams,  who  had  known  him  more  than  twenty 
years  and  in  whose  employ  he  had  been  for  many  years 
prior  to  June,  1900,  testified  Williams'  mental  condition  be- 
came unsound  in  1899;  that  no  reliance  could  be  placed 
upon  him  though  he  had  previously  been  a  very  capable  and 
reliable  man.  From  June,  1899,  to  June,  1900,  Williams' 
employer  carried  him  on  the  pay-roll  but  he  was  unable  to 
perform  any  service,  because,  as  the  employer  testified,  "He 
was  crazy, — that  was  all."  He  testified  Williams'  mind  be- 
gan to  fail  in  1898.  The  salary  for  Williams  was  paid  by 
his  employer  to  Williams'  wife  and  children.  His  mental 
condition  was  apparent  to  anyone  who  saw  or  talked  with 
him.  That  Williams  was  of  unsound  mental  condition  from 
as  early  as  1899  was  testified  to  by  witnesses  who  were 
brought  into  association  with  him  and  by  competent  phy- 
sicians who  had  treated  him.  On  the  22d  of  August,  1901, 
Williams  was  adjudged  insane  by  the  county  court  of  Cook 
county  and  committed  to  the  hospital  for  the  insane  at  El- 
gin, Illinois,  where  he  died  October  31,  1903.  The  verdict 
and  judgment  recited  that  his  age  was  forty-seven  years 
and  that  his  disease  was  of  one  year's  duration. 

The  bill  in  the  superior  court  case  was  filed  June  29, 
1901.  After  Williams  was  adjudged  insane  the  bill  was 
amended  to  show  that  fact  and  the  prayer  was  amended 
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by  asking  that  a  guardian  ad  litem  be  appointed  for  him. 
There  was  no  summons  in  the  record  and  files  of  the  case 
offered  in  evidence  and  no  recital  in  the  decree  that  any 
summons  was  ever  issued  for  or  served  upon  Williams. 
The  record  shows  the  appearances  of  Eliza  J.  and  John 
Q.  Williams  were  entered  by  S.  A.  French,  their  solicitor. 
French  was  called  as  a  witness  in  this  case,  and  testified  he 
entered  the  appearance  of  John  Q.  Williams  at  the  request 
of  Eliza  J.  Williams,  and  that  he  had  no  recollection  that 
he  ever  saw  Williams.  He  transacted  the  entire  business 
with  Eliza  J.  Williams.  He  did  not  remember  whether  he 
was  ever  appointed  guardian  ad  litem  for  Williams.  Eliza 
J.  Williams  was  not  the  mother  of  John  Q.  Williams'  chil- 
dren. She  was  a  second  wife,  who  had  been  his  house- 
keeper and  whom  he  married  in  1899,  about  two  years  after 
the  death  of  his  first  wife.  The  record  does  not  show  the 
appointment  of  anyone  as  guardian  ad  litem.  The  decree 
recites  the  cause  came  on  to  be  heard  upon  the  bill,  the  an- 
swer of  John  Q.  Williams,  the  default  of  the  other  defend- 
ants whose  appearances  had  been  entered,  and  the  report  of 
the  master  to  whom  the  cause  had  been  referred.  The  de- 
cree does  not  expressly  find  the  court  had  jurisdiction  of 
the  person  of  John  Q.  Williams  but  recites  he  had  answered 
the  bill.  At  the  time  his  answer  to  the  bill  was  filed  by 
French,  Williams  had  been  adjudged  insane,  and  the  proof 
shows  he  had  been  in  that  condition  for  a  long  time  pre- 
viously. The  proof  in  this  record  shows  he  was  insane  long 
before  his  appearance  was  entered  by  French.  After  an 
amendment  to  the  bill  in  the  superior  court  case  was  filed 
setting  up  -that  since  the  bill  was  filed  Williams  had  been 
adjudged  insane,  so  far  as  the  record  shows  there  was  no 
guardian  ad  litem  appointed  for  him.  The  decree  does  not 
show  Williams'  appearance  was  entered  before  answer  filed, 
but  the  only  recital  in  it  to  show  jurisdiction  of  his  person 
is  that  he  had  answered  the  bill.  The  answer  alleged  he 
was  insane  and  had  been  committed  to  an  asylum.     The 
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court  could  not  acquire  jurisdiction  of  his  person  by  an  at- 
torney entering  his  appearance  or  filing  an  answer  for  him. 
(United  Workmen  v.  Zuhlke,  129  111.  298;  Dickison  v. 
Dickison,  124  id.  483;  Greenman  v.  Harvey,  53  id.  386.) 
In  our  opinion  the  record  overcomes  any  presumption  from 
the  recital  in  the  decree  that  the  court  had  jurisdiction  of 
the  person  of  John  Q.  Williams.  Clark  v.  Thompson,  47 
111.  25. 

Appellant  contends  that  as  part  of  the  consideration  for 
the  conveyance  to  Cassem  he  paid  off  notes  secured  by  the 
trust  deed  to  Bay  aggregating  $3000,  and  that  in  any  event 
it  was  erroneous  to  set  aside  the  conveyance  without  any 
return,  or  offer  to  return,  of  the  consideration  paid  for  the 
conveyance.  The  decree  finds,  from  the  evidence,  that  long 
prior  to  August  22^  1900,  John  Q.  Williams  was  so  insane 
as  to  be  incapable  of  understanding  the  nature  of  any  busi- 
ness he  might  engage  in,  and  that  this  condition  continued 
until  his  death ;  that  the  trust  deed,  and  the  notes  secured 
by  it,  were  invalid  and  did  not  constitute  any  lien  upon  the 
premises,  and  that  Williams  received  no  consideration  for 
their  execution  nor  any  advantage  from  their  payment  by 
Cassem.  The  decree  further  finds  that  October  26,  1900, 
(the  date  Williams  made  the  deed  to  his  wife,)  he  was  in- 
sane and  that  the  conveyance  was  made  without  considera- 
tion; also  that  March  20,  1901,  (the  date  the  deed  was 
made  by  Williams  and  wife  to  Cassem,)  Williams  was  in- 
sane and  was  known  to  be  so  by  Cassem,  and  that  there  was 
no  consideration  for  the  conveyance.  The  evidence  upon 
which  these  findings  were  made  is  uncontradicted,  if  we 
disregard,  as  we  think  must  be  done,  the  record  in  the  su- 
perior court  case. 

While  the  rule  that  a  contract  will  not  be  rescinded  un- 
less the  party  in  whose  favor  the  rescission  is  awarded  re- 
turn what  he  has  received  under  the  contract  is,  in  general, 
applicable  only  to  persons  compos  mentis,  (Ronan  v.  Bluhm, 
173  ill.  277 j)  it  will  also  be  applied  to  a  case  where  the 
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grantee  in  good  faith,  before  the  grantor  has  been  adjudged 
insane  and  without  any  knowledge  of  his  insanity,  pur- 
chases land  and  pays  the  grantor  the  consideration  therefor. 
But  the  rule  is  otherwise  if  the  insane  grantor  receives  no 
benefit  from  the  consideration  paid.  In  such  case  the  con- 
veyance will  be  set  aside  without  requiring  the  return,  or 
offer  to  return,  of  the  consideration,  although  the  grantee 
did  not  know  the  grantor  was  insane  when  the  deed  was 
made.  This  question  was  before  this  court  in  Jordan  v. 
Kirkpatrick,  251  111.  116,  where  the  court  said:  "The  rea- 
son given  in  the  cases  for  requiring  the  consideration  to  be 
returned  where  the  lunatic  has  received  the  benefit  of  it  is, 
that  to  refuse  to  do  so  would  be  allowing  the  lunacy  to  be 
the  means  of  perpetrating  a  fraud.  Where  the  benefit  of 
the  consideration  is  not  received  by  the  lunatic  the  reason 
upon  which  the  rule  is  based  does  not  exist,  and  in  view 
of  the  difference  in  circumstances  and  opportunities  of  the 
parties  it  would  seem  in  harmony  with  sound  principles  of 
justice  that  the  lunatic,  having  no  responsibility  for  the 
transaction  and  receiving  no  benefit  therefrom,  should  re- 
ceive the  protection  of  the  court  of  equity  and  the  loss 
should  be  made  to  fall  on  the  party  dealing  with  the  luna- 
tic." The  same  rule  is  applied  where  the  grantee  has  no- 
tice of  the  grantor's  insanity  and  the  consideration  paid  is 
wasted  and  lost  by  him,  or  where  the  consideration  paid  is 
so  inadequate  as  to  evince  an  intention  of  the  grantee  to 
take  advantage  of  the  grantor's  infirmity  to  cheat  and  de- 
fraud him.  Hardy  v.  Dyas,  203  111.  211 ;  Amos  v.  Ameri- 
can Trust  and  Savings  Bank,  221  id.  100;  Clay  v.  Ham- 
mond, 199  id.  370. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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Arthur  A.  Pecoy,  Plaintiff  in  Error,  vs.  The  City  op 
Chicago  et  al.  Defendants  in  Error. 

Opinion  filed  October  16,  1014. 

1.  Pouce  pensions — pensions  are  in  the  nature  of  bounties  of 
the  government.  Pensions  are  in  the  nature  of  bounties  of  the 
government,  which  it  has  the  right  to  give,  withhold,  distribute  or 
recall  at  its  discretion ;  and  this  is  true  although  the  party  claim- 
ing the  right  to  a  pension  may  have  had  a  percentage  of  his  sal- 
ary applied  to  the  pension  fund. 

2.  Same — person  acquires  no  vested  right  to  the  police  pension 
fund  as  against  subsequent  change  in  the  law.  The  fact  that  at 
the  time  a  person  became  a  member  of  the  police  force  the  law 
then  in  force  entitled  him  to  a  pension  after  ten  years'  service  does 
not  give  him  a  vested  right  to  a  pension  under  such  conditions,  re- 
gardless of  a  subsequent  change  in  the  law  with  respect  to  the 
term  of  service  and  other  conditions  with  which  it  is  not  claimed 
he  has  complied. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Thomas  G.  Windes,  Judge,  presiding. 

A.  B.  Chilcoat,  for  plaintiff  in  error. 

William  H.  Sexton,  Corporation  Counsel,  and  John 
W.  Beckwith,  (Joseph  F.  Grossman,  of  counsel,)  for 
defendants  in  error. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court: 

Arthur  A.  Pecoy  filed  a  petition  in  the  circuit  court  of 
Cook  county  against  Carter  H.  Harrison,  mayor,  and  cer- 
tain other  persons  constituting  the  board  of  trustees  of  the 
police  pension  fund,  praying  for  a  mandamus  command- 
ing the  respondents  to  enroll  the  name  of  the  petitioner  as 
one  of  the  beneficiaries  of  the  police  pension  fund  of  Chi- 
cago, and  for  an  order  requiring  the  payment  to  him,  out 
of  the  fund  set  apart  as  said  pension  fund,  of  an  annual 
pension  of  $600  per  year  from  the  date  of  petitioner's  appli- 
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cation  for  said  pension  during  the  remainder  of  his  life. 
The  respondents  appeared  and  filed  a  demurrer  to  said  pe- 
tition, which  was  sustained.  The  petitioner  elected  to  abide 
by  his  petition,  and  the  court  dismissed  it  and  rendered 
judgment  against  him  for  costs.  On  the  ground  that  a 
construction  of  the  constitution  is  involved  the  petitioner 
has  sued  out  a  writ  of  error  from  this  court  to  obtain  a 
review  of  the  action  of  the  circuit  court  in  sustaining  the 
demurrer  and  dismissing  his  petition. 

The  petition  alleges  that  plaintiff  in  error  was  legally 
appointed  a  police  patrolman  in  the  police  department  of 
the  city  of  Chicago  on  the  third  day  of  June,  1887,  and 
that  he  took  the  oath  of  office  and  entered  upon  the  duties 
of  such  police  patrolman  at  a  salary  of  $1000  per  annum, 
payable  in  installments  of  $83.33  P^  month,  and  continued 
in  the  service  until  October  26,  1897,  when,  as  he  alleges, 
he  was  wrongfully  dropped  from  the  pay-roll.  At  the  time 
the  plaintiff  in  error  was  suspended  he  had  served  a  few 
months  over  ten  years,  and  his  petition  is  based  on  the 
theory  that  under  the  law  ten  years'  continuous  service  and 
continuous  contribution  to  the  police  pension  fund  entitle 
him  to  be  enrolled  as  a  pensioner.  Whether  this  conten- 
tion is  well  founded  is  the  controlling  question  presented 
for  our  consideration. 

Section  7  of  an  act  of  the  legislature  approved  May  24, 
1877,  and  as  amended  in  1879,  (Laws  of  1879,  P-  74>) 
reads  as  follows:  "Any  person  who  shall  have  served  in 
either  the  police  or  fire  departments  of  said  city  or  village 
for  the  full  term  of  ten  (10)  years,  and  shall  have  paid 
into  the  fund  hereby  provided  for  all  assessments  regu- 
larly made  upon  him  by  the  board  of  trustees  as  required 
by  this  act  and  the  regulations  of  said  board  of  trustees 
passed  in  pursuance  of  this  act,  and  shall  have  complied 
with  all  the  rules  and  regulations  lawfully  established  by 
the  board  of  trustees  in  the  same  manner,  as  if  such  per- 
son was  an  active  member  in  said  police  or  fire  department, 
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may  continue  his  membership  in  this  organization,  and  be 
entitled  to  the  benefits  of  this  fund  after  he  shall  have 
ceased  to  be  a  member  in  either  said  police  or  fire  depart- 
ment, by  complying  with  all  the  provisions  of  this  act, 
relative  to  the  payment  of  assessments,  etc.,  the  same  as 
prior  to  his  ceasing  to  be  a  member  of  said  department, 
and  the  widow  or  children  of  such  person  shall  be  entitled 
to  all  benefits  hereby  secured  to  other  members  of  this 
organization." 

The  above  statute  was  in  force  at  the  time  plaintiff  in 
error  was  appointed  a  police  patrolman.  His  contention  is 
that  his  status  in  respect  to  the  pension  fund  was  estab- 
lished at  the  time  he  entered  the  service,  and  that  if  he 
continued  in  the  service  until  he  became  entitled  to  a  pen- 
sion under  the  law  as  it  existed  at  the  time  of  his  appoint- 
ment, he  has  a  right  to  be  placed  on  the  pension  roll  even 
though  the  law  has  been  modified  or  repealed  after  his  ap- 
pointment. He  contends  that  the  law  as  it  existed  at  the 
time  he  entered  the  service,  in  regard  to  a  pension,  en- 
tered into  and  formed  a  part  of  the  contract  of  his  em- 
ployment, and  that  his  rights  to  the  benefits  which  would 
accrue  under  the  then  existing  statute  were  vested  prop- 
erty rights,  of  which  he  could  not  be  deprived  by  any  sub- 
sequent act  of  the  legislature.  This  argument  cannot  be 
sustained.  Pensions  are  in  the  nature  of  bounties  of  the 
government,  which  it  has  the  right  to  give,  withhold,  dis- 
tribute, or  recall  at  its  discretion.  (United  States  v.  Teller, 
107  U.  S.  64;  Frisbee  v.  United  States,  157  id.  160;  Eddy 
v.  Morgan,  216  111.  437.)  This  rule  is  not  changed  by  the 
circumstance  that  plaintiff  in  error  claims  to  have  contrib- 
uted one  per  cent  of  his  salary  to  such  fund.  The  alleged 
contribution  was  not,  in  fact,  a  payment  by  him.  He  ac- 
cepted the  appointment  of  police  patrolman  with  the  knowl- 
edge that  one  per  cent  would  be  deducted  each  month  and 
placed  in  the  pension  fund.  The  money  was  never  paid  to 
him,  and  the  city  simply  transferred  one  per  cent  of  the 
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salary  from  one  fund  to  another,  and  continued  to  hold 
it  as  a  special  fund  to  meet  the  disbursements  under  the 
Police  Pension  law.  (Petinie  v.  Reis,  32  U.  S.  465;  State 
v.  Trustees,  121  Wis.  44.)  In  1887  the  legislature  passed 
an  act  revising  the  Police  Pension  law,  section  3  of  which 
provides  that  * 'whenever  any  person,  at  the  time  of  the 
taking  effect  of  this  act,  or  thereafter,  shall  have  been  duly 
appointed  and  sworn,  and  have  served  for  the  period  of 
twenty  years  or  more  upon  the  regularly  constituted  police 
force,  *  *  *  said  board  shall  order  and  direct  that 
such  person  shall,  after  becoming  fifty  years  of  age  and 
his  service  upon  such  police  force  shall  have  ceased,  be 
paid  from  such  fund  a  yearly  pension,"  etc.  (Laws  of 
1887,  P-  I23-)  This  act,  it  will  be  noted,  applies  to  per- 
sons who,  like  plaintiff  in  error,  entered  the  service  prior 
to  the  date  it  became  effective.  Section  12  of  the  act  of 
1887  provides  that  thereafter  no  payment  shall  be  made 
under  the  prior  acts,  but  that  all  persons  entitled  to  the 
benefits  of  such  prior  acts  shall  be  entitled  to  the  benefits 
provided  in  the  later  act.  All  rights  previously  accrued 
under  the  earlier  statute  were  thus  saved  by  section  12,  and 
it  was  manifestly  the  clear  intention  of  the  legislature  that 
the  act  of  1887  should  supersede  the  act  of  1877  in  all 
cities  having  a  population  of  over  fifty  thousand.  That 
the  act  of  1887  superseded  the  act  of  1877  and  the  amenda- 
tory act  of  1879  as  to  cities  of  the  class  of  Chicago  was 
in  effect  decided  by  this  court  in  Eddy  v.  People,  218  111. 
611.  Under  the  later  act,  which  was  in  force  in  1897, 
when  plaintiff  in  error  claims  his  right  to  a  pension  ac- 
crued, the  board  of  trustees  was  empowered  to  grant  pen- 
sions in  the  following  cases:  (1)  Whenever  any  person, 
at  the  time  of  taking  effect  of  this  act  or  thereafter,  shall 
have  been  duly  appointed  and  sworn  and  have  served  for 
a  period  of  twenty  years  or  more  upon  the  regularly  con- 
stituted police  force  of  the  city  and  shall  have  become  fifty 
years  of  age;    (2)  whenever  any  person,  while  serving  as 
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a  policeman,  shall  become  physically  disabled  in  consequence 
of  the  performance  of  his  duty  as  a  policeman;  (3)  when- 
ever any  member  of  the  police  force  shall  lose  his  life  in 
the  performance  of  his  duty  or  receive  injury  from  which 
he  shall  thereafter  die,  leaving  a  widow,  or  child  or  chil- 
dren under  the  age  of  sixteen  years;  (4)  whenever  any 
member  of  the  police  force  shall  die  after  ten  years'  service 
and  while  still  in  the  service  of  the  city,  leaving  a  widow, 
or  child  or  children  under  the  age  of  sixteen  years. 

There  is  no  pretense  that  plaintiff  in  error  is  entitled 
to  a  pension  under  any  of  the  provisions  of  the  act  of 
1887.  The  claim  made  by  plaintiff  in  error  that  the  act 
of  1887  deprives  him  of  his  property  without  due  process 
of  law  cannot  be  sustained.  (Eddy  v.  Morgan,  supra.) 
In  the  case  last  above  cited  this  court,  on  page  449,  said: 
"Appellees  argue  this  case  as  though  it  were  a  matter  of 
contract  or  vested  right,  while,  in  fact,  it  is  a  mere  matter 
of  largess  or  bounty.  A  pension  is  a  bounty  springing 
from  the  graciousness  and  appreciation  of  sovereignty.  It 
may  be  given  or  withheld  at  the  pleasure  of  a  sovereign 
power.  Because  one  is  placed  upon  a  pension  roll  under  a 
valid  law  is  no  reason  why  that  law  may  not  be  repealed 
and  the  pension  cease. — Walton  v.  Cotton,  19  How.  355; 
Frisbee  v.  United  States,  157  U.  S.  160;  26  Am.  &  Eng. 
Ency.  of  Law,  (2d  ed.)  658." 

The  petition  fails  to  disclose  a  clear  legal  right  to  the 
relief  sought,  and  the  court  did  not  err  in  sustaining  the 
demurrer  thereto  and  in  dismissing  the  same. 

The  judgment  of  the  circuit  court  of  Cook  county  is 

Judgment  affirmed. 
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The  Trustees  of  Schools,  Appellees,  vs.  Fannie 
McMahon,  Appellant. 

Opinion  filed  October  16,  1914. 

1.  Schools — trustees  of  schools  may  bring  condemnation  suit 
at  request  of  board  of  education.  A  proceeding  to  condemn  land 
for  a  school  site  may  be  brought  by  the  trustees  of  schools  at  the 
request  of  the  board  of  education,  and  it  is  immaterial  to  the  de- 
fendant whether  the  amount  of  the  condemnation  judgment  is  paid 
by  the  board  of  education  in  the  name  of  the  trustees  of  schools 
or  otherwise. 

2.  Same — additional  land  for  school  ground  may  be  acquired 
without  a  vote  of  the  people.  Where  a  school  site  has  been  se- 
lected and  is  occupied  by  a  school  building  in  use  for  school  pur- 
poses, the  board  of  education  may,  without  a  vote  of  the  people, 
acquire  additional  land  by  purchase  or  condemnation,  whenever, 
in  its  judgment,  such  additional  land  is  necessary  for  the  proper 
conduct  of  the  school. 

Appeal  from  the  County  Court  of  DuPage  county ;  the 
Hon.  Chari.es  D.  Clark,  Judge,  presiding. 

Bulkley,  Gray  &  More,  for  appellant. 

Charles  W.  Hadley,  for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

The  school  house  in  school  district  No.  44,  township  39, 
north,  range  11,  east  of  the  third  principal  meridian,  in 
DuPage  county,  is  located  on  lot  7  of  the  original  town 
of  Lombard.  Adjoining  this  property  on  the  east  is  lot  6, 
owned  by  appellant,  Fannie  McMahon.  Lot  7  had  been 
selected  as  a  site  for  the  school  building  and  a  two-story, 
four-room  brick  building  erected  thereon  some  years  ago. 
At  a  meeting  of  the  board  of  education  of  the  district 
held  in  December,  1912,  it  was  determined  that  the  present 
school  grounds  were  inadequate  and  that  additional  prem- 
ises should  be  obtained,  and  it  was  determined  to  purchase 
the  property  of  appellant  for  a  sum  not  to  exceed  $3800. 
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The  board  of  education  was  unable  to  agree  with  appellant 
as  to  the  purchase  price,  and  it  thereupon  passed  a  resolu- 
tion requesting  the  trusteees  of  schools  of  that  township 
(the  appellees  here)  to  institute  condemnation  proceedings 
to  acquire  the  premises.  Condemnation  proceedings  were 
thereupon  instituted  by  the  appellees  in  the  county  court  of 
DuPage  county,  which  resulted  in  a  verdict  fixing  the  com- 
pensation to  which  appellant  was  entitled  at  $3811.25  and 
judgment  was  rendered  accordingly.  From  that  judgment 
appellant  has  prosecuted  this  appeal. 

It  is  urged  that  there  is  no  authority  for  the  trustees  of 
schools,  at  the  request  of  the  board  of  education,  to  con- 
demn, and  that  the  judgment  directing  the  trustees  to  pay 
for  the  land  condemned  is  void,  'the  trustees  of  schools, 
and  not  the  board  of  education,  are  the  proper  parties  to 
petition  for  the  condemnation  of  land  for  the  school  site. 
(Wilson  v.  School  Directors,  81  111.  180;  Banks  v.  School 
Directors,  194  id.  247.)  The  board  of  education  having 
requested  the  trustees  of  schools  to  institute  condemnation 
proceedings,  this  action  was  properly  prosecuted  by  them. 
As  the  property  condemned  cannot  be  taken  until  the  com- 
pensation awarded  has  been  paid,  it  is  immaterial  to  appel- 
lant whether  this  payment  is. made  by  the  board  of  educa- 
tion in  the  name  of  the  trustees  of  schools,  or  otherwise. 

The  two  principal  contentions  made  by  appellant  are, 
first,  that  a  board  of  education  cannot  acquire  property  for 
school  purposes  without  submitting  the  question  whether 
the  property  shall  be  acquired  to  a  vote  of  the  people;  and 
second,  that  there  is  no  authority  for  the  condemnation  of 
additional  grounds  after  a  site  has  been  acquired  and  a 
school  building  erected  thereon. 

The  statute  authorizing  boards  of  education  to  acquire 
property  for  school  purposes  is  section  127  of  an  act  to 
establish  and  maintain  a  system  of  free  schools.  (Laws  of 
1909,  p.  377.)  That  section,  so  far  as  material  here,  is 
as  follows: 
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"Sec.  127.  The  board  of  education  shall  have  all  the 
powers  of  school  directors,  be  subject  to  the  same  limita- 
tions, and  in  addition  thereto  they  shall  have  the  power, 
and  it  shall  be  their  duty :    *    *    * 

"Fifth — To  buy  or  lease  sites  for  school  houses  with 
the  necessary  grounds :  Provided,  however,  that  it  shall  not 
be  lawful  for  such  board  of  education  to  purchase  or  locate 
a  school  house  site,  or  to  purchase,  build  or  move  a  school 
house,  unless  authorized  by  a  majority  of  all  the  votes 
cast  at  an  election  called  for  such  purpose  in  pursuance  of 
a  petition  signed  by  not  fewer  than  five  hundred  legal  vot- 
ers of  such  district,  or  by  one-fifth  of  all  the  legal  voters 
of  such  district:  And,  provided,  further,  that  if  no  local- 
ity shall  receive  a  majority  of  all  the  votes  cast  at  such 
election,  the  board  of  education  may,  if  in  their  judgment 
the  public  interest  requires  it,  proceed  to  select  a  suitable 
school  house  site;  and  the  site  so  chosen  by  them  in  such 
case  shall  be  legal  and  valid  the  same  as  if  it  had  been 
determined  by  a  majority  of  all  the  votes  cast;  and  the 
site  so  selected  shall  be  the  school  house  site  for  such  dis- 
trict ;  and  said  district  shall  have  the  right  to  take  the  same 
for  the  purpose  of  a  school  house  site,  either  with  or  with- 
out the  owner's  consent,  by  condemnation  or  otherwise/ ' 

In  considering  a  statute  almost  identical  in  its  terms,  in 
Thompson  v.  School  Trustees,  218  111.  540,  we  said:  "It 
was  not  essential  that  an  expression  of  the  will  of  the 
voters  as  to  the  amount  which  should  be  expended  in  the 
purchase  of  the  site  or  in  the  construction  of  the  building 
or  as  to  the  area  of  the  plat  of  ground  to  constitute  a  site 
for  the  building  should  have  been  called  for  in  the  notice 
for  the  election  or  given  by  the  electors  at  the  election. 
These  matters  are  committed  to  the  judgment  and  discre- 
tion of  the  board  of  education,  subject  to  the  limitation 
found  in  the  statute  as  to  the  power  of  the  board  to  levy 
and  collect  taxes.  Such  is,  in  principle,  decided  in  People 
v.  Chicago  and  Northwestern  Railway  Co.  186  111.  139,  and 
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People  v.  Peoria  and  Eastern  Railroad  Co.  216  id.  221." 
In  the  same  case  it  was  also  urged  that  the  statute  in  ex- 
press terms  declared  it  to  be  unlawful  for  the  board  of 
education  to  purchase  a  site  for  a  school  house  unless  the 
authority  to  purchase  had  been  submitted  to  the  voters,  but 
we  said:  "A  superficial  reading  of  section  31  would  in- 
duce the  conclusion  that  this  contention  is  well  grounded, 
but  when  the  proviso  to  the  section  and  section  32  are  read 
and  given  meaning  and  effect  it  clearly  appears  that  an  af- 
firmative vote  of  the  electors  selecting  premises  as  the  site 
for  the  school  house  invests  the  board  of  education  with 
power  to  acquire  that  site,  either  by  purchase  or  by  the 
exercise  of  the  right  of  eminent  domain/' 

The  statute  under  consideration  here  also  provides  that 
it  shall  not  be  lawful  for  a  board  of  education  to  purchase 
or  locate  a  school  house  site  unless  authorized  by  a  major- 
ity of  all  the  votes  cast  at  an  election  called  for  such  pur- 
pose, etc.,  but  when  the  entire  fifth  clause  is  considered  it 
is  clear  that  the  power  is  conferred  upon  the  board  to  pur- 
chase or  condemn  sites  for  school  houses  with  the  neces- 
sary grounds,  and  that  the  only  limitation  placed  upon  this 
power  is  that  the  question  as  to  the  location  of  the  site 
must  be  submitted  to  the  voters.  After  the  site  has  been 
selected  in  the  manner  prescribed  by  said  fifth  clause  the 
statute  does  not  require  the  board  to  submit  to  the  voters 
the  question  how  much  ground  shall  be  acquired  for  the 
site.  That  question  is  one  which  is  by  the  statute  left  to 
the  discretion  of  the  board. 

It  necessarily  follows  that  if  the  board  of  education, 
after  a  site  has  been  selected  in  accordance  with  the  stat- 
ute, has  the  power,  without  a  vote  of  the  people  of  the 
district,  to  determine  the  area  of  the  site  to  be  acquired 
and  to  purchase  or  condemn  the  same,  it  has  the  power 
to  purchase  or  condemn  additional  grounds  without  a  vote 
of  the  people  of  the  district,  whenever,  in  the  judgment  of 
the  board,  such  additional  grounds  are  necessary  for  the 
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proper  conduct  of  the  school.    The  board  of  education  hav- 
ing determined  that  additional  grounds  were  necessary,  it 
had  the  right  to  proceed  to  purchase  or  condemn  the  same 
without  submitting  the  question  to  a  vote  of  the  people. 
The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 


Amik  I.  Adams,  Appellant,  vs.  John  Gordon,  Appellee. 
Opinion  filed  October  16,  1014. 

1.  Appeals  and  errors — bill  to  establish  a  perpetual  easement 
in  land  involves  a  freehold.  A  bill  to  establish  complainant's  right 
to  the  use  of  water  piped  from  a  well  on  the  defendant's  land  and 
to  go  upon  the  land  to  make  repairs  to  the  pumping  engine,  pipes, 
etc.,  is  a  bill  to  establish  a  right  in  the  nature  of  a  perpetual  ease- 
ment in  land,  and  an  appeal  from  a  decree  dismissing  the  bill  lies 
to  the  Supreme  Court  upon  the  ground  that  a  freehold  is  involved. 

2.  Contracts — resort  may  be  had  to  circumstances  surround- 
ing execution  of  a  contract.  The  object  in  construing  a  written 
instrument  is  to  make  it  speak  the  true  intention  of  the  parties, 
and  where  any  doubt  exists  as  to  its  meaning,  resort  may  be  had 
to  the  circumstances  surrounding  its  execution. 

3.  Easements — rule  zvhen  owner  divides  land  and  sells  a  part. 
Where  the  owner  of  land  divides  it  and  sells  one  part,  he  by  im- 
plication includes  in  his  grant  all  such  easements  in  the  remaining 
part  as  are  necessary  for  the  reasonable  enjoyment  of  the  part 
which  he  grants,  in  the  form  they  were  at  the  time  he  transferred 
the  property. 

4.  Same — when  purchaser  has  a  right  to  assume  that  easement 
goes  with  the  land.  Where  a  person  has  been  a  tenant  of  property 
for  several  years  .and  has  had  the  use  of  water  piped  from  a  well 
on  adjoining  premises,  together  with  the  right  to  go  upon  the  ad- 
joining land  to  attend  to  the  pumping  engine,  pipes,  etc.,  she  has 
the  right  to  assume,  on  purchasing*  the  property  from  the  grantee 
of  the  owner  of  the  adjoining  land,  that  the  easement,  which  such 
owner  had  regarded  as  appurtenant  to  the  land  and  as  passing  un- 
der the  lease,  will  pass  with  the  deed  to  the  land. 

Appeal  from  the  Circuit  Court  of  Lake  county;    the 
Hon.  Charles  Whitney,  Judge,  presiding. 
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Appellant  filed  her  bill  in  chancery  in  the  circuit  court 
of  Lake  county,  Illinois,  against  appellee,  for  an  injunc- 
tion to  restrain  him  from  interfering  with  her  in  the  exer- 
cise of  her  rights  which  she  claimed  in  the  nature  of  an 
easement  in  certain  water  facilities  and  a  way  thereto,  situ- 
ated on  the  lands  of  appellee.  A  demurrer  was  sustained 
to  the  bill,  and  appellant  electing  to  abide  by  her  bill,  a 
decree  was  entered  dismissing  the  bill  for  want  of  equity. 
She  prayed  and  perfected  an  appeal  to  the  Appellate  Court 
for  the  Second  District,  which  has  transferred  the  cause 
to  this  court  pursuant  to  the  statute,  for  the  reason  that  a 
freehold  is  involved. 

It  appears  from  the  allegations  of  the  bill  that  prior  to 
November  29,  191 1,  appellee  was  the  owner  of  a  tract  of 
about  one  hundred  or  more  acres  of  land  situated  on  what 
is  known  as  Deerpath  avenue,  in  the  vicinity  of  Lake  For- 
est, Illinois.  November  29,  191 1,  he  entered  into  a  contract 
with  John  F.  Tracy  for  the  sale  of  a  portion  of  this  land, 
in  which  he  contracted,  among  other  things,  that  the  pur- 
chaser should  have  the  right  to  the  use  of  the  well  located 
on  his  adjacent  property,  together  with  the  pump,  gasoline 
engine  and  tank  situated  thereon,  until  such  time  as  public 
water  mains  should  be  installed  in  Deerpath  avenue,  with 
the  right  to  use  a  path,  not  exceeding  eight  feet  in  width, 
from  a  gate  on  the  west  line  of  the  property  leading  in  a 
direct  line  to  the  well,  the  purchaser  to  maintain  the  well, 
pump,  engine  and  tank  at  his  own  expense  and  furnish 
water  for  the  use  of  appellee  without  charge  or  expense  to 
him,  and  should  said  Tracy  fail  to  so  maintain  and  fur- 
nish water,  his  right  to  the  use  of  the  well  and  pump  might 
be  terminated  by  the  vendor  and  all  obligations  under  the 
contract  canceled.  On  the  same  day  the  contract  was  made 
appellee  conveyed  the  land  described  in  the  contract  to  said 
Tracy  by  warranty  deed,  in  which  no  reference  whatever 
is  made  to  the  provision  in  the  contract  in  relation  to  the 
use  of  water  facilities  as  above  set  forth.    At  the  time  the 
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contract  was  made  between  appellee  and  Tracy  appellant 
was  a  tenant  on  the  property  under  a  lease  expiring  on 
November  30,  191 1.  'January  4,  1912,  Tracy  conveyed  the 
land  purchased  by  him  to  appellant  by  warranty  deed  in 
all  respects  the  same  as  the  deed  he  had  received  from  ap- 
pellee, the  deed  making  no  mention  whatever  of  the  ease- 
ment contained  in  the  contract  between  appellee  and  Tracy. 
Appellant  alleges  the  omission  of  this  matter  was  due  to 
the  mistake  of  the  scrivener  in  drafting  the  deed,  but  she 
does  not  ask  that  the  deed  be  reformed.  For  some  years 
the  water  facilities  located  on  appellee's  land  have  been 
used  by  him  and  his  tenants,  including  appellant,  for  the 
purpose  of  supplying  the  premises  now  owned  by  her  with 
water  for  domestic  purposes  and  to  supply  water  for  the 
stables,  lawns  and  gardens  thereon,  said  water  facilities  be- 
ing absolutely  necessary  and  essential  to  the  full  enjoyment 
of  her  premises.  Appellant  charges  that  one  of  the  impor- 
tant factors  inducing  her  to  purchase  the  premises  was  the 
fact  that  she  should  have  the  right  to  the  free  and  unob- 
structed use  of  the  water  facilities  mentioned  in  the  con- 
tract between  said  Tracy  and  appellee.  The  pump,  pump 
house,  tank  and  engine  are  located  on  appellee's  premises 
about  one  hundred  feet  from  the  west  line  of  appellant's 
property,  and  the  water  is  conveyed  from  there  to  her  prem- 
ises and  buildings  by  means  of  an  underground  pipe  lead- 
ing from  the  tank  on  appellee's  property  to  the  house, 
stable,  lawn  and  garden  on  appellant's  premises.  The  pipe 
is  visible  on  appellee's  land  between  the  point  where  it 
leaves  the  tank  and  enters  the  ground,  and  also  visible  on 
appellant's  premises  where  it  emerges  from  the  ground  and 
connects  with  the  faucets,  plugs,  flush-boxes  and  hydrants 
on  her  land.  A  view  of  the  premises  at  the  time  of  the 
purchase  by  Tracy  and  of  her  purchase  from  Tracy  would 
have  disclosed  that  the  faucets,  plugs,  flush-boxes  and  hy- 
drants on  her  property  were  connected  with  the  tank  on 
appellee's  land,  and  that  the  pump,  pump  house,  engine  and 
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tank  situated  thereon  were  used  as  the  means  of  supplying 
these  premises  with  water,  and  that  the  water  facilities  thus 
provided  were  highly  beneficial  to  her  property.  No  pub- 
lic water  mains  have  been  installed  or  constructed  in  Deer- 
path  avenue  leading  to  this  property,  and  it  is  indispensable 
to  its  use  and  enjoyment  by  appellant  that  she  have  the 
advantage  of  water  facilities  provided  for  it,  situated  on 
appellee's  land.  After  appellant  became  a  purchaser  appel- 
lee permitted  her  to  continue  to  use  the  water  facilities  for 
some  time  without  protest  and  from  time  to  time  to  make 
the  necessary  repairs  thereon.  Shortly  before  filing  the  bill 
he  demanded  of  her  the  payment  of  $50  which  he  claimed 
was  due  on  a  former  tenancy  by  her,  and  when  she  refused 
to  pay,  on  the  ground  that  it  was  without  any  foundation, 
appellee  refused  to  allow  her  servants  to  make  repairs  on 
the  engine  used  for  pumping  water  into  the  tank,  locked 
the  door  to  the  pump  house,  shut  the  water  off,  forbade 
appellant  or  her  servants  to  use  the  well  or  the  pathway 
thereto  and  blockaded  the  same  by  installing  posts  and 
wires  across  the  pathway,  and  threatened  violence  to  ap- 
pellant and  her  servants  if  they  attempted  to  obtain  water 
from  the  well  or  to  use  the  pathway  leading  thereto.  The 
bill  prayed  for  an  injunction  enjoining  the  appellee  from 
interfering  with  appellant's  rights  in  the  premises  and  in 
the  use  of  the  water,  pump  house,  engine  and  tank  and 
other  water  facilities  as  above  set  forth,  and  for  general 
relief.  A  general  demurrer  was  sustained  to  the  bill,  set- 
ting forth  the  above  facts.  Appellant  elected  to  abide  by 
her  bill  and  a  decree  was  entered  dismissing  the  bill  for 
want  of  equity.    This  appeal  followed. 

The  errors  assigned  are,  (1)  that  the  court  erred  in 
sustaining  the  demurrer  to  the  bill;  and  (2)  that  the  court 
erred  in  dismissing  appellant's  bill  for  want  of  equity. 

Shepard,  McCormick  &  Thomason,  and  John  D. 
Pope,  (Perry  S.  Patterson,  of  counsel,)  for  appellant. 
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Elam  L.  Clarke,  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : 

Appellant  by  her  bill  asserts  and  seeks  to  establish  and 
maintain  a  right  in  the  nature  of  a  perpetual  easement  in 
the  adjoining  lands  of  the  appellee  in  the  use  and  mainte- 
nance of  certain  water  facilities  located  thereon,  by  means 
of  which  her  house,  barn,  garden  and  premises  are  supplied 
with  water.  This  right,  if  it  exists,  is  an  easement  ap- 
purtenant to  an  estate  in  fee,  and  a  bill  filed  for  the  pur- 
pose of  establishing  such  an  easement  involves  a  freehold, 
and  the  case  was  therefore  properly  transferred  to  this 
court.  Tinker  v.  Forbes,  136  111.  221 ;  Foote  v.  Marggraf, 
233  id.  48;  Foote  v.  Yarlott,  238  id.  54;  Espenscheid  v. 
Bauer,  235  id.  172. 

Appellant  insists  that  she  is  entitled  to  the  benefits  of 
the  contract  of  November  29,  191 1,  between  Tracy  and  ap- 
pellee, and  also  that  the  water  facilities  on  appellee's  land 
constitute  an  open  and  visible  easement  appurtenant  to  her 
premises,  which  passed  by  the  deed  of  conveyance  of  the 
land  from  appellee  to  Tracy  and  from  Tracy  to  her.  Ap- 
pellee insists  that  no  rights  passed  to  appellant  under  the 
contract  with  Tracy,  for  the  reasons  it  was  never  exe- 
cuted by  Tracy,  that  it  was  a  personal  contract,  and  that 
it  became  merged  into  and  extinguished  by  the  deed  sub- 
sequently made  conveying  the  land  to  Tracy.  The  appellee 
further  insists  that  in  order  for  an  easement  to  pass  as  ap- 
purtenant to  land,  it  must  be  open,  visible  and  continuous 
and  such  as  does  not  require  the  interference  by  man.  We 
do  not  deem  it  necessary  to  pass  upon  each  one  of  these 
contentions  separately,  but  the  substance  of  each  and  all 
of  these  contentions  will  be  given  full  consideration. 

The  object  in  construing  and  interpreting  an  instrument 
is  to  ascertain  and  make  it  speak  the  true  intention  and 
meaning  of  the  parties  at  the  time  it  was  made,  and  where 
any  doubt  exists  as  to  its  sense  and  meaning,  resort  may 
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be  had  to  the  circumstances  surrounding  its  execution,  for 
the  purpose  of  ascertaining  the  subject  matter  and  the 
standpoint  of  the  parties  in  relation  thereto.  Without  this 
knowledge  it  would  be  impossible  to  fully  understand  the 
meaning  of  an  instrument  or  the  effect  to  be  given  to  the 
words  of  which  it  is  composed.  (Goodwillie  Co.  v.  Com- 
monwealth Electric  Co.  241  111.  42.)  This  knowledge  is 
almost  as  indispensable  as  that  of  the  language  in  which 
the  instrument  is  written,  and  a  reference  to  the  actual 
condition  of  things  at  the  time  as  they  appeared  to  the 
parties  themselves  will  often  afford  the  court  great  help  in 
construing  such  language  and  arriving  at  the  true  intent 
and  meaning  of  the  agreement  they  have  made.  By  re- 
ferring to  the  situation  of  the  parties  and  the  condition  of 
the  premises  at  the  time  appellant  became  a  purchaser  of 
the  same,  we  find  she  had  been  a  tenant  thereof  for  some 
years,  the  length  of  time  not  being  stated  in  the  bill,  and 
during  all  of  that  time  had  used  and  enjoyed  all  of  the 
privileges  which  she  now  claims  as  an  easement  appurte- 
nant to  her  premises.  In  purchasing  the  property  she  had 
a  right  to  assume  and  expect  she  was  buying  it  in  its  then 
condition  and  would  have  the  right  to  use  and  enjpy  all  of 
those  necessary  conveniences  which  had  been  placed  thereon 
by  the  owner  and  were  used  in  connection  therewith  and 
were  recognized  by  the  owner  as  being  appurtenant  to  the 
premises  and  passing  with  a  lease  under  which  she  had  en- 
joyed the  same  as  a  tenant.  The  rule  is,  where  the  owner 
of  lands  divides  his  property  into  two  parts  and  disposes 
of  one  part,  he  by  implication  includes  in  his  grant  all 
such  easements  in  the  remaining  part  as  were  necessary  for 
the  reasonable  enjoyment  of  the  part  which  he  grants  in 
the  form  in  which  it  was  at  the  time  he  transferred  the 
property,  the  general  rule  of  law  being,  that  when  a  party 
grants  a  thing,  he  by  implication  grants  whatever  is  inci- 
dent to  it  and  necessary  to  its  beneficial  enjoyment.  (New- 
ell v.  Sass,  142  111.  104;   Keegan  v.  Kinnare,  123  id.  280; 
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Foote  v.  Yarlott,  supra;  Fcitler  v.  Dobbins,  263  111.  78; 
Martin  v.  Murphy,  221  id.  632;  Hankins  v.  Hendricks, 
247  id.  517;  Powers  v.  Heffernan,  233  id.  597.)  And  it 
is  not  necessary  that  the  easement  claimed  by  the  grantee 
be  absolutely  necessary  to  the  use  and  enjoyment  of  the 
property;  "it  is  sufficient  if  it  is  highly  convenient  and  ben- 
eficial therefor."  {Newell  v.  Sass,  supra;  Powers  v.  Hef- 
fernan, supra.)  Where  an  owner  sells  a  portion  of  his 
land  he  is  presumed  to  intend  that  the  purchaser  shall  take 
it  in  its  then  condition.  (14  Cyc.  1166.)  This  intention 
is  to  be  sought,  not  in  the  undisclosed  purpose  of  the 
vendor,  but  in  what  is  manifest  and  implied  from  his  acts. 
(Liquid  Carbolic  Co.  v.  Wallace,  219  Pa.  457;  Hopewell 
Mills  v.  Savings  Bank,  159  Mass.  519.)  In  Peitler  v.  Dob- 
bins, supra,  the  rule  is  stated  as  follows:  "The  law  ap- 
plicable to  the  situation  here  is,  that  where  the  owrner  of 
entire  premises  arranges  for  ways,  light,  etc.,  for  the  bene- 
fit of  the  different  parts  or  portions  of  the  premises,  and 
afterwards  the  premises  are  severed  and  the  title  vested  in 
separate  owners,  each  grant  will  carry  with  it,  without  be- 
ing specifically  mentioned,  the  rights  and  burdens  and  ad- 
vantages imposed  by  the  owner  prior  to  such  severance. 
The  doctrine  is  founded  upon  the  principle  that  the  con- 
veyance of  a  thing  imports  a  grant  of  it  as  it  actually  ex- 
ists at  the  time  the  conveyance  is  made,  unless  a  contrary 
intention  is  manifested  in  the  grant.  This  doctrine  has 
often  been  applied  by  this  court. — Morrison  v.  King,  62  111. 
30;  Clarke  v.  Gaffeney,  116  id.  362;  Newell  v.  Sass,  142 
id.  104;  Hankins  v.  Hendricks,  247  id.  517."  The  follow- 
ing are  a  few  of  the  cases  which  will  illustrate  how  that 
doctrine  has  been  applied  by  the  courts  in  analogous  cases : 
In  Larson  v.  Petersen,  53  N.  J.  Eq.  88,  it  was  held 
that  a  water  pipe  leading  from  a  driven  well  in  a  yard  to 
a  sink  in  the  kitchen  of  a  dwelling  house,  there  ending  in 
a  pump  by  which  water  could  be  habitually  drawn  from 
the  well  to  the  kitchen  for  domestic  purposes,  would  pass 
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by  a  conveyance  of  the  dwelling  house,  alone,  by  the  owner 
of  both  house  and  yard,  although  the  well  and  water  pipe 
were  both  hidden  from  view,  and  that  the  same  result 
would  follow  a  simultaneous  conveyance  of  the  house  to 
one  person  and  the  yard  and  well  to  another,  if  the  latter 
took  with  notice  of  the  connection  between  the  well  and 
pump.  In  this  connection  see,  also,  14  Cyc.  1183,  where 
the  rule  is  stated  to  be  as  follows:  "If  the  owner  of  land 
devises  a  system  of  pipes  or  conduits  through  which  vfater 
is  conveyed  from  a  spring  on  one  portion  of  his  premises 
to  another  portion  for  the  benefit  of  the  latter  and  then 
alienates  the  portion  to  which  the  water  is  thus  conveyed, 
the  right  to  receive  water  through  such  pipes  or  conduits 
over  the  land  conveyed  will  pass  to  the  grantee  by  gen- 
eral words/' 

In  Ingals  v.  Plamondon,  75  111.  118,  a  furnace  flue 
projected  eight  inches  through  a  party  wall.  The  owner 
of  the  two  lots  divided  by  the  wall  sold  one  of  them  and 
afterwards  sold  the  other.  A  question  arose  between  the 
first  and  the  second  grantees  as  to  the  right  to  maintain 
the  flue.  The  flue  was  shown  to  be  necessary  to  the  main- 
tenance of  the  furnace  and  its  existence  apparent  to  the 
second  vendee  when  the  premises  were  purchased,  and  the 
easement  was  upheld  as  appurtenant  to  the  premises. 

In  Powers  v.  Heffernan,  supra,  it  was  held  that  where 
the  owner  of  a  building,  upon  erecting  a  Yiew  building  on 
an  adjoining  lot,  uses  the  stairway  and  hall  of  the  old 
building  for  many  years  as  the  only  means  of  access  to  the 
second  floor  of  the  new  building,  an  easement  attaches  in 
favor  of  the  new  building  upon  a  sale  of  the  old  building, 
although  the  only  reservation  in  the  deed  is  the  right  to 
one-half  the  party  wall  between  the  two  buildings.  This 
holding  is  based  on  the  principle  that  where  the  owner 
of  a  building,  while  he  was  seized  of  the  entire  title,  made 
certain  arrangements  with  reference  to  access,  heat,  light 
and  air  which  are  highly  beneficial  and  convenient  to  the 
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use  and  enjoyment  of  the  property  and  enhance  its  value, 
sells  a  portion  of  the  building  he  sells  it  in  its  then  con- 
dition, and  each  portion  of  the  severed  premises  is  subject 
to  the  burdens  or  advantages  thereby  imposed  or  conferred 
upon  the  other  by  the  owner. 

In  Foote  v.  Yarlott,  supra,  we  held  that  where  the 
owner  of  a  flat-building  executed  two  trust  deeds  for  the 
north  and  south  halves  of  the  building,  respectively,  and 
afterward  installed  a  heating  plant  so  as  to  heat  the  whole 
building,  the  heating  plant  being  located  on  the  north  half, 
an  easement  was  created  in  favor  of  the  south  half  in  the 
beneficial  use  and  enjoyment  of  that  part  of  the  heating 
plant  located  in  the  north  half,  which  right  could  be  as- 
serted by  anyone  who  might  become  the  owner  of  the  south 
half  under  the  trust  deed.  It  was  there  said :  "After  the 
trust  deeds  were  executed,  and  before  the  extension  of 
the  time  of  payment,  the  owner  of  the  property  put  in  the 
steam  heating  plant,  with  its  pipes  and  radiators,  to  heat 
the  entire  building.  While  it  was  designed  for  the  bene- 
fit of  every  part  of  the  building,  that  portion  where  the 
steam  heat  was  generated  was  on  the  north  half.  If  the 
plant  had  been  in  the  building  at  the  time  of  the  making 
of  the  trust  deeds  an  easement  for  the  enjoyment  of  the 
heating  plant  by  anyone  who  should  become  owner  of  the 
south  twenty  feet  upon  foreclosure  would  have  passed  al- 
though not  expressly  stated,  on  the  principle  that  when  a 
party  grants  a  thing  he  grants  everything  pertaining  to  it 
necessary  to  its  enjoyment.  The  owner  could  not  create 
any  charge  or  easement  on  the  north  half,  after  the  execu- 
tion of  the  trust  deeds,  to  the  detriment  of  the  owner  of 
that  half,  but  the  natural  conclusion  would  be  that  the 
installing  of  the  heating  plant  subject  to  the  right  of  the 
owner  of  the  south  half  to  the  beneficial  use  of  the  same 
plant  constituted  an  addition  to  the  security  as  to  the  north 
half,  and  so  far  as  appears  that  is  true.  The  owner  in- 
stalled the  heating  plant,  which  increased  the  value  of  both 
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parcels  and  which  was  necessary  for  the  convenient  and 
comfortable  enjoyment  of  both,  in  such  a  way  that  the  por- 
tion of  the  plant  designed  to  generate  the  steam  heat  was 
on  the  north  half,  and  the  advantages  and  burdens  of  the 
arrangement  attached  to  the  property.  Even  more  liberal 
principles  ought  to  be  applied  in  such  a  case  than  in  case 
of  the  implied  reservation  sustained  in  Powers  v.  Heffer- 
nan,  233  111.  597.  In  our  opinion  the  trust  deed  includes 
the  easement  of  the  beneficial  use  of  that  part  of  the  heat- 
ing plant  located  on  the  north  twenty  feet,  and  the  owner 
of  said  north  twenty  feet  must  permit  such  beneficial  use 
by  anyone  who  may  become  the  owner  of  the  south  twenty 
feet  under  the  trust  deed.,, 

No  distinction,  in  principle,  exists  or  can  be  made  in 
the  application  of  the  law  of  easements,  between  easement 
of  heat,  light  and  air  or  of  ingress  and  egress,  and  the  right 
to  the  use  and  enjoyment  of  the  water  rights  and  facilities 
shown  in  the  case  at  bar.  Nor  can  it  well  be  said  that 
an  easement  in  the  beneficial  use  and  enjoyment  of  the 
heating  plant  in  Foote  v.  Yarlott,  supra,  was  more  open, 
visible  and  continuous,  and  susceptible  of  being  operated, 
used  and  enjoyed  without  the  interference  of  man,  than 
the  water  facilities,  pump  and  engine  are  in  the  case  at 
bar.  The  aid  of  man  to  put  them  in  operation  and  keep 
them  in  repair  is  equally  necessary  and  essential  in  both 
cases.  The  above  cases  so  conclusively  answer  appellee's 
contentions  upon  this  question  as  to  render  a  further  dis- 
cussion of  them  at  this  time  wholly  unnecessary. 

As  to  the  rights  conferred,  if  any,  by  the  supposed  con- 
tract between  appellee  and  Tracy,  appellee  insists  that  it 
never  became  a  binding  contract  fpr  the  reason  that  it  was 
never  fully  executed  by  the  parties,  as  it  was  never  signed 
by  Tracy,  and  there  is  no  allegation  in  the  bill  that  after 
it  was  signed  by  appellee  it  was  delivered  to  and  accepted 
by  Tracy  or  acted  upon  by  him  as  a  binding  contract.  If 
it  was  never  executed  by  the  parties  or  acted  upon  by  them 
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it  would  not  constitute  a  binding  contract  and  no  rights 
were  conferred  by  it.  It  appears  that  upon  the  same  day 
the  contract  was  signed  by  appellee  he  executed  a  warranty 
deed  conveying  all  of  the  lands  mentioned  in  the  contract 
to  said  Tracy,  and  if  it  ever  did  become  a  binding  con- 
tract it  was  fully  executed  on  the  same  day  it  was  made, 
in  so  far  as  the  conveyance  of  the  land  therein  described 
and  agreed  to  be  conveyed  was  concerned.  Just  what  part 
this  contract  was  intended  to  play,  if  any,  in  the  transac- 
tion consummated  that  day  is  not  made  clear  by  anything 
contained  in  the  record,  and  in  view  of  appellee's  insistence 
that  it  never  became  a  binding  contract  and  its  incomplfete 
and  only  partial  execution,  which  tends  very  strongly  to 
support  his  contention,  we  feel  we  ought  not  at  this  time 
to  attempt  to  determine  its  effect  upon  the  rights  of  the 
parties  in  the  transaction  had  on  that  day.  We  are  unable 
to  perceive  why  the  contract  was  drawn  at  all  and  signed 
by  appellee  unless  there  was  a  definite  purpose  on  his  part 
to  place  something  in  existence  from  which  a  prospective 
purchaser  of  the  property  might  be  led  (or  misled)  into  be- 
lieving, without  carefully  investigating  the  legal  force  and 
effect  of  such  writing,  that  the  right  to  use  the  water  went 
with  the  property  mentioned  in  the  contract.  The  contract 
does,  however,  at  least  show,  wholly  irrespective  of  the  ques- 
tion as  to  whether  or  not  it  ever  became  a  binding  obli- 
gation, that  appellee  fully  recognized  the  burden  imposed 
by  him  upon  his  adjoining  lands  by  reason  of  the  water 
facilities  he  had  installed  for  the  purpose  of  supplying  the 
property  now  owned  by  appellant  with  water  for  domes- 
tic and  other  uses,  and  would  seem  to  have  been  intended 
to  enable  him  to  relieve  his  adjoining  property  of  the  bur- 
den of  this  easement  just  as  soon  as  adequate  water  facili- 
ties should  be  afforded  by  the  installation  of  water  mains 
in  Deerpath  avenue  by  the  public  authorities.  But  however 
that  may  be,  the  only  question  before  us  for  determination 
at  this  time  is  the  sufficiency  of  the  allegations  of  the  bill 
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to  entitle  appellant  to  the  relief  prayed.  As  we  are  clearly 
of  the  opinion  that  the  allegations  of  the  bill  are  sufficient 
in  this  respect,  the  decree  of  the  circuit  court  of  Lake 
county  must  be  reversed  and  the  cause  remanded. 

For  the  reasons  given,  the  decree  will  be  reversed  and 

the  cause  remanded  to  the  circuit  court  of  Lake  county, 

with  directions  to  overrule  the  demurrer,  and  for  further 

proceedings  in  accordance  with  the  views  herein  expressed. 

Reversed  and  remanded,  with  directions. 


Jane  Jones,  Defendant  in  Error,  vs.  The  Sanitary  Dis- 
trict of  Chicago,  Plaintiff  in  Error. 

Opinion  filed  October  16,  1914. 

1.  Sanitary  districts — liability  of  Sanitary  District  of  Chi- 
cago  does  not  depend  upon  wrongful  purpose^or  negligent  conduct. 
Under  the  statute  the  liability  of  the  Sanitary  District  of  Chicago 
for  all  damages  that  may  result  to  any  land  owner  by  reason  of 
turning  the  water  from  said  district  into  the  Illinois  river  does 
not  depend  upon  any  wrongful  purpose  or  negligent  conduct  on 
the  part  of  the  district. 

2.  Pleading — when  words  "wrongful  and  negligent"  arc  sur- 
plusage. In  an  action  against  the  Sanitary  District  of  Chicago  by 
a  land  owner  to  recover,  under  the  statute,  for  damages  to  her 
land  from  overflow,  the  words  "wrongful  and  negligent,"  used  in 
certain  counts  of  the  declaration  as  characterizing  the  acts  of  the 
district,  are  surplusage,  and  do  not  affect  the  sufficiency  of  the 
counts  nor  require  proof  of  wrongful  and  negligent  acts  in  order 
to  prevent  a  variance. 

3.  Appeals  and  errors — when  judgment  will  not  be  reversed 
because  of  defective  or  unproved  counts.  If  there  be  one  good 
count  in  the  declaration  and  sufficient  proof  to  support  it,  the  Su- 
preme Court  will  not  reverse  the  judgment  merely  because  there 
are  other  counts  in  the  declaration  which  are  either  defective  or 
unsupported  by  proof. 

4.  Same — when  a  party  cannot  complain  of  error  in  admitting 
evidence.  A  party  cannot,  on  appeal,  complain  of  an  error  in  ad- 
mitting evidence  which  has  been  committed  against  him  where  it 
appears  that  a  like  error  has  been  committed  in  his  favor. 


Digits 


zed  by  G00gle 


Oit'llJ  Jones  v.  Sanitary  District.  99 

5.  Same — rule  as  to  reversal  due  to  amount  of  damages.  A 
judgment  in  an  action  for  images  to  land  will  not  be  reversed 
by  the  Supreme  Court  because  of  the  amount  of  damages  awarded 
by  the  jury  unless  the  verdict  is  so  high  or  so  low  as  to  indicate 
the  jury  must  have  been  influenced  by  prejudice,  passion  or  favor. 

6.  Instructions — when  refusal  of  instruction  is  not  reversible 
error.  In  an  action  for  damages  to  land  from  overflow  it  is  not 
reversible  error  to  refuse  an  instruction  containing  the  correct 
legal  proposition  that  the  defendant  is  not  liable  for  damages  if 
the  overflow  was  not  caused  by  some  act  or  omission  on  its  part 
but  was  due  to  other  causes  with  which  defendant  had  no  con- 
nection, where  there  are  other  instructions  given  which  embody 
substantially  the  same  proposition. 

Writ  of  Error  to  the  Circuit  Court  of  Woodford 
county ;  the  Hon.  T.  M.  Harris,  Judge,  presiding. 

Edmund  D.  Adcock,  and  Frank  J.  Quinn,  (Walter 
E.  Beebe,  and  Shelton  F.  McGrath,  of  counsel,)  for 
plaintiff  in  error. 

Barnes  &  Magoon,  (Thomas  Kennedy,  of  counsel,) 
for  defendant  in  error. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  a  writ  of  error  directed  to  the  circuit  court  of 
Woodford  county.  By  it  a  judgment  for  $5480.50  against 
the  Sanitary  District  of  Chicago  is  brought  up  for  review. 

By  her  declaration  defendant  in  error  alleged  that  the 
sanitary  district  had  damaged  her  farm  by  inundating  it 
with  the  waters  from  the  sanitary  district  channel.  The 
declaration  originally  consisted  of  twelve  counts.  All  of 
the  counts  were  withdrawn  except  the  first,  second,  fourth, 
fifth  arid  eighth.  At  the  close  of  all  the  evidence  plaintiff 
in  error  made  a  motion  to  direct  a  verdict  of  not  guilty 
as  to  each  of  the  remaining  counts,  and  this  motion  was 
overruled.  An  exception  to  this  ruling  was  preserved,  and 
it  is  urged  that  the  court  erred  in  refusing  to  direct  a  ver- 
dict of  not  guilty.     The  specific  grounds  relied  upon  in 
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support  of  this  assignment  of  error  are,  that  certain  ma- 
terial allegations  of  each  count  were  not  proven,  and  that 
there  is  a  variance  between  the  several  counts  of  the  dec- 
laration and  the  evidence  relied  upon  to  sustain  them.  In 
some  of  the  counts  upon  which  the  case  went  to  the  jury 
it  was  alleged  that  plaintiff  in  error  "wrongfully,  unjustly 
and  negligently  obstructed,  raised  and  elevated,  or  caused 
to  be  obstructed,  raised  and  elevated,  the  waters  of  the 
Illinois  river,  and  wrongfully  and  unjustly  and  negligently 
turned  into,  and  caused  to  be  turned  into,  said  Illinois  river, 
through  the  Desplaines  river,"  large  quantities  of  water 
which  in  a  state  of  nature  would  not  have  come  there,  and 
that  thereby  the  waters  of  the  Illinois  river  were  caused  to 
back  out  upon  the  lands  of  defendant  in  error,  etc.  It  is 
urged  that  in  order  to  sustain  counts  containing  the  words 
above  quoted  it  was  necessary  to  prove  that  the  acts  of 
plaintiff  in  error  causing  the  damage  were  wrongfully  and 
negligently  performed.  It  is  contended  that  since  all  of 
the  actions  of  the  sanitary  district  were  had  under  a  valid 
statute  its  action  could  not  be  wrongful,  and  that  there  is 
no  proof  that  there  was  any  negligence,  either  in  the  con- 
struction or  operation  of  the  sanitary  district  channel.  This 
contention  cannot  be  sustained.  Defendant  in  error  bases 
her  right  to  recover  upon  the  statute  under  which  plaintiff 
in  error  was  organized.  The  statute  creates  liability  against 
the  district  for  all  damages  that  may  result  to  any  'land 
owner  by  reason  of  turning  the  water  from  said  district 
into  the  Illinois  river.  The  liability  does  not  depend  upon 
any  wrongful  purpose  or  negligent  conduct  on  the  part  of 
plaintiff  in  error.  The  allegation  that  the  action  of  plain- 
tiff in  error  was  wrongful  and  negligent  is  surplusage.  The 
substance  of  the  charge  in  each  count  of  the  declaration  is, 
that  plaintiff  in  error  turned  a  large  quantity  of  water  from 
Lake  Michigan  into  the  artificial  channel  constructed  by  the 
sanitary  district  and  caused  the  same  to  flow  into  the  Illi- 
nois river,  thereby  causing  the  waters  of  the  Illinois  river 
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to  overflow,  submerge  and  render  wet  and  useless  the  lands 
of  the  defendant  in  error.  Each  of  the  counts  stated  a 
good  cause  of  action,  in  substance,  under  the  statute,  and 
the  introduction  of  the  immaterial  and  unnecessary  words, 
"wrongful  and  negligent,"  did  not  affect  the  sufficiency  of 
the  counts,  nor  did  a  failure  to  prove  that  the  acts  of  plain- 
tiff in  error  were  wrongfully  and  negligently  performed 
constitute  a  variance.  In  further  answer  to  this  alleged 
error  it  may  be  said  that  this  objection  does  not  apply  to 
all  of  the  counts  of  the  declaration.  Defendant  in  error 
was  within  the  rules  of  good  pleading  in  stating  the  cause 
of  action  in  different  language  in  the  several  counts  of  her 
declaration,  and  she  was  not  bound  to  prove  each  count  of 
the  declaration  in  order  to  entitle  her  to  a  verdict.  If 
there  be  one  good  count  in  the  declaration  and  sufficient 
proof  to  support  it,  this  court  would  not  reverse  the  judg- 
ment merely  because  there  were  other  counts  in  the  declara- 
tion which  were  either  defective  or  unsupported  by  proof. 
(Scott  v.  Parlin  &  Orendorff  Co.  245  111.  460;  Grannon 
v.  Donk  Bros.  Coal  Co.  259  id.  350;  Humason  v.  Michigan 
Central  Railroad  Co.  259  id.  462.)  There  was  no  error 
in  refusing  to  direct  the  verdict  of  not  guilty. 

Plaintiff  in  error  next  contends  that  the  court  erred  in 
admitting  proof  of  a  difference  in  the  condition  of  farm 
lands  in  the  Illinois  river  bottom  before  and  after  the  water 
was  turned  into  the  Illinois  river  from  the  sanitary  district. 
Evidence  was  received,  over  objection  of  plaintiff  in  error, 
that  the  tendency  had  been  to  increase  the  overflows  from 
the  Illinois  river  since  1900,  and  that  lands  which  before 
that  time  were  above  high-water  mark  were  inundated  and 
damaged;  also,  proof  was  received  that  the  creeks  tribu- 
tary to  the  Illinois  river  had  filled  up  at  the  mouths  with 
sand,  rubbish  and  silt  as  a  result  of  the  dead  water  from 
the  Illinois  river  backing  up  into  the  creeks  for  a  greater 
distance  than  before  the  waters  of  the  sanitary  district  were 
turned  in.    As  a  result  of  the  filling  up  of  the  creeks  near 
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the  river  the  head  waters  flowing  down  the  creeks  were 
obstructed  and  dammed  up  and  were  thus  backed  up  and 
spread  out  over  adjacent  lands.  This  condition  was  shown 
to  exist  in  regard  to  a  creek  which  ran  through  the  lands 
involved  in  this  suit,  and  the  evidence  objected  to  tended 
to  show  that  the  same  condition  existed  in  other  creeks 
which  flow  into  the  Illinois  river  below  the  mouth  of  the 
sanitary  district  channel. 

Plaintiff  in  error  insists  that  it  was  error  to  receive  evi- 
dence in  regard  to  the  effect  of  turning  the  waters  of  the 
sanitary  district  into  the  Illinois  river  upon  any  Jands  other 
than  those  of  defendant  in  error.  Plaintiff  in  error  sought 
to  account  for  the  higher  stages  of  the  Illinois  river  by 
reason  of  the  organization  of  drainage  districts  in  the  Illi- 
nois river  bottom  and  the  construction  of  levees  both  above 
and  below  the  lands  of  defendant  in  error,  and  in  attempt- 
ing to  establish  its  contention  in  this  regard  plaintiff  in 
error  saw  proper  to  extend  the  scope  of  inquiry  over  the 
entire  length  of  the  Illinois  river  and  some  of  its  tribu- 
taries in  the  State  of  Illinois.  Numerous  witnesses  were 
introduced  to  describe  the  nature  and  extent  of  the  local 
improvements  made  by  different  drainage  districts  and  nu- 
merous photographs  were  introduced  showing  various  con- 
dition's that  had  been  found  to  exist  at  different  places  on 
the  Illinois  river.  Having  thus  gone  into  a  general  inquiry 
in  regard  to  conditions  that  have  been  found  to  exist  at 
numerous  points  up  and  down  the  Illinois  river,  plaintiff  in 
error  is  in  no  position  to  complain  that  defendant  in  error 
was  also  permitted  to  introduce  evidence  of  a  similar  char- 
acter tending  to  show  the  general  condition  as  it  existed 
before  and  after  the  turning  in  of  the  sanitary  district 
water,  of  the  lands  in  the  Illinois  river  valley.  A  party 
cannot  complain  of  an  error  committed  against  him  when 
a  like  error  appears  to  have  been  committed  in  his  favor. 
Niagara  Fire  Ins.  Co.  v.  Bishop,  154  111.  9;  Chicago,  Bur- 
lington and  Quincy  Railroad  Co.  v.  Murozvski,  179  id.  tj\ 
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Kuhn  v.  Eppstein,  239  id.  555;   Wetzel  v.  Firebaugh,  251 
id.  190. 

Plaintiff  in  error  complains  that  the  damages  are  ex- 
cessive, and  that  the  verdict  is,  in  its  amount,  against  the 
clear  weight  of  the  evidence.  The  testimony  upon  the  ques- 
tion of  damages  is  quite  voluminous.  The  abstract  contains 
about  450  pages  and  is  largely  made  up  of  the  testimony 
given  on  both  sides  upon  the  question  of  damages.  As  is 
usually  the  case  in  the  trial  of  an  issue  of  this  character, 
the  witnesses  differ  widely  both  in  regard  to  the  value  of 
the  land  prior  to  1900  and  subsequent  to  that  date.  Coun- 
sel upon  both  sides  have  devoted  much  space  in  their  re-  • 
spective  briefs  to  a  discussion  of  the  evidence  bearing  upon 
the  question  of  damages.  We  have  carefully  considered 
that  question  in  the  light  of  the  evidence  and  the  discus- 
sion in  the  briefs  and  have  reached  the  conclusion  that  the 
verdict  is  not  excessive.  The  testimony  of  many  of  the 
witnesses  would  have  warranted  a  much  larger  amount,  but, 
taking"  the  evidence  altogether,  we  are  inclined  to  the  opin- 
ion that  the  verdict  is  in  accord  with  its  fair  weight.  The 
nile  that  applies  to  questions  of  this  kind  is,  that  this  court 
will  not  reverse  a  judgment  solely  because  we  may  differ 
from  the  jury  in  our  opinion  as  to  the  proper  amount  of 
damages.  It  is  only  in  cases  where  the  verdict  is  so  high 
or  so  low  as  to  indicate  that  the  jury  must  have  been  in- 
fluenced by  some  prejudice,  passion  or  favor  that  this  court 
will  reverse  the  judgment  because  of  the  amount  of  dam- 
ages. City  of  Joliet  v.  Weston,  123  111.  641 ;  Harney  v. 
Sanitary  District,  260  id.  54. 

Plaintiff  in  error  offered,  and  the  court  refused  to  give, 
the  following  instruction : 

"You  are  instructed  that  the  defendant  is  liable  in  dam- 
ages only  for  the  lessening,  if  any,  in  the  fair  cash  market 
value  of  the  land  described  in  the  plaintiff's  declaration  as 
such  value  existed  just  before  January  17,  1900,  before  the 
water  of  the  defendant  was  turned  into  the  Illinois  river, 
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due  to  causes  for  which  said  defendant  is  responsible,  and 
if  you  find,  from  the  greater  weight  of  the  evidence,  that 
the  channel  through  which  the  waters  of  the  Illinois  river 
flow  has  been  reduced  in  size  below  the  land  of  the  plain- 
tiff by  artificial  means  since  January  17,  1900,  by  acts  other 
than  those  of  the  defendant,  and  that  such  reduction  in 
the  capacity  of  the  said  channel  of  the  Illinois  river  has 
retarded  the  flow  of  said  river  and  caused  the  water  of 
said  river  to  flow  upon  and  remain  longer  upon  the  lands 
of  the  plaintiff  in  the  spring  and  summer  months  than 
would  have  occurred  had  it  not  been  for  such  restriction  in 
capacity  of  said  channel,  then,  as  to  any  depreciation  in  the 
fair  cash  market  value  of  such  lands  resulting  from  such 
restriction,  if  any  such  you  find  from  the  greater  weight 
of  the  evidence,  you  will  find  the  defendant  not  guilty." 
The  action  of  the  court  in  refusing  to  give  this  instruc- 
tion is  relied  on  as  reversible  error.    As  has  already  been 
stated,  plaintiff  in  error  sought  to  relieve  itself  from  re- 
sponsibility by  contending  that  the  increase  in  the  water 
level  of  the  Illinois  river  was  due  wholly  or  in  part  to 
works  of  reclamation  made  by  drainage  districts,  and  wit- 
nesses were  introduced  who  testified  that  the  effect  of  build- 
ing levees  below  the  land  in  controversy  would  tend  to  con- 
fine the  waters  within  the  bed  of  the  river  and  cause  a 
higher  stage  of  water  than  had  ever  been  known  before 
such  levees  were  constructed.    The  instruction  complained 
of,  while  it  may  be  open  to  some  criticism  in  substance, 
slates  a  correct  legal  proposition.    The  rule  which  is  stated 
in  the  instruction,  that  no  one  is  liable  for  injuries  to  an- 
other which  are  not  proximately  due  to  some  act  or  omis- 
sion of  the  party  charged,  is  too  well  known  to  require 
either  argument  or  authorities  to  support  it.     But  we  are 
of  the  opinion  that  the  refusal  of  this  instruction  is  not 
reversible  error  in  view  of  other  instructions  which  were 
given.     By  the  second  instruction  given  for  plaintiff  in  er- 
ror the  jury  are  informed  that  defendant  in  error  cannot 
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recover  for  any  speculative  damages,  and  that  before  she 
can  recover  at  all  she  must  establish,  by  a  preponderance 
of  the  evidence,  "that  she  has  been  damaged  by  causes 
under  the  control  of  the  defendant/ '  as  charged  in  her 
declaration.  Again,  in  the  fourth  instruction  the  jury  are 
advised  that  the  defendant  in  error  can  only  recover  "by 
reason  of  the  acts  of  the  defendant  or  from  causes  under 
its  control."  The  fifth,  sixth,  seventh,  eighth,  fifteenth  and 
sixteenth  instructions  given  on  behalf  of  plaintiff  in  error 
all  contain  language  which  limit  the  jury  to  the  assessment 
of  damages  for  acts  of  plaintiff  in  error  alone.  In  view 
of  the  numerous  instructions  given  in  which  the  jury  were 
directed  only  to  assess  damages  for  the  acts  of  plaintiff  in 
error,  we  cannot  see  how  it  is  possible  that  any  injury  re- 
sulted from  the  refusal  of  the  court  to  re-announce  the 
same  principle  in  another  instruction. 

Plaintiff  in  error  complains  of  numerous  rulings  of  the 
court  in  the  admission  and  exclusion  of  testimony  bearing 
upon  the  amount  of  damages  to  be  assessed.  These  com- 
plaints, in  the  main,  relate  to  the  basis  upon  which  the  dif- 
ferent witnesses  estimated  the  amount  of  depreciation  in 
the  lands  in  controversy.  We  find  no  substantial  or  preju- 
dicial error  in  the  rulings  of  the  court  in  this  regard.  This 
suit  was  commenced  in  1905.  It  has  been  pending  and  un- 
determined since  that  time.  The  record  was  filed  in  this 
court  in  March  of  this  year.  The  delay  in  getting  the  case 
to  a  final  judgment  in  the  trial  court  is  certainly  very  ex- 
traordinary and  unreasonable. 

Finding  no  substantial  errQr  in  this  record  the  judgment 
of  the  circuit  court  of  Woodford  county  is  affirmed. 

Judgment  affirmed. 
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The  Calumet  and  Chicago  Canal  and  Dock  Company, 
Appellant,  vs.  William  L.  O'Connell,  County  Col- 
lector, Appellee. 

Opinion  filed  October  16,  1914. 

Taxes — State  Board  of  Equalisation  cannot  make  an  arbitrary 
assessment  of  capital  stock.  The  State  Board  of  Equalization  has 
no  right  arbitrarily  to  assess  the  capital  stock  of  a  corporation  in 
disregard  of  its  own  rules  for  assessing  the  capital  stock  of  all 
corporations  and  without  reference  to  the  requirements  of  such 
rules  or  any  attempt  to  ascertain  the  actual  value  of  such  capital 
stock  by  any  of  the  methods  open  to  it. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Charles  M.  Foell,  Judge,  presiding. 

Pringle  &  Fearing,  and  Bentley,  Burling  &  Swan, 
for  appellant. 

Maclay  Hoyne,  State's  Attorney,  (Charles  Center 
Case,  Jr.,  and  William  H.  Duval,  of  counsel,)  for  ap- 
pellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  State  Board  of  Equalization  assessed  the  fair  cash 
value  of  the  capital  stock  of  the  appellant,  the  Calumet  and 
Chicago  Canal  and  Dock  Company,  over  and  above  the  as- 
sessed, value  of  its  tangible  property,  for  the  year  1908  at 
$100,000,  for  1909  at  $105,000,  for  each  of  the  years  1910, 
191 1  and  1912  at  $150,000,  and  for  1913  at  $45,000. 
Each  year  the  appellant  filed  a  bill  to  enjoin  the  collection 
of  taxes  on  the  assessment,  and  the  bill  in  this  case  was 
filed  in  the  superior  court  of  Cook  county  to  enjoin  all  the 
taxes,  pursuant  to  an  agreement  for  the  dismissal  of  the 
former  suits  and  the  uniting  of  the  objections  to  all  the 
assessments  in  one  bill.  The  court  having  sustained  a  de- 
murrer, dismissed  the  bill  for  want  of  equity,  and  the  com- 
plainant appealed. 
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It  is  averred  in  the  bill  that  the  appellant  was  organized 
for  the  purpose  of  maintaining  docks,  slips,  canals,  etc.,  and 
acquired  a  large  amount  of  unimproved  land  near  Lake  Cal- 
.  umet,  in  Chicago,  the  greater  part  of  which  has  not  been 
salable  owing  to  lack  of  drainage,  and  the  sole  business  of 
the  appellant  for  many  years  has  been  caring  for  and  at- 
tempting to  dispose  of  this  vacant  real  estate.  In  each  of 
the  years  from  1908  to  191 3,  inclusive,  its  tangible  property 
was  assessed  and  the  assessment  confirmed  by  the  board  of 
review  of  Cook  county,  the  amount  varying  from  $3,039,- 
846  in  1908  to  $2,036,092  in  191 3.  In  each  of  these  years 
the  appellant  filed  with  the  board  of  assessors  a  schedule,  as 
required  by  section  32  of  the  Revenue  law,  and  mailed  a 
copy  to  the  State  Board  of  Equalization.  The  rules  of  the 
Sftrte  Board  of  Equalization  for  the  assessment  of  the  fair 
cash  value  of  the  capital  stock  of  corporations  in  excess  of 
the  equalized  valuation  of  their  tangible  property  provide, 
in  substance,  that  the  fair  cash  value  of  the  shares  of  capi- 
tal stock  and  the  amount  of  the  indebtedness  of  the  corpo- 
ration, except  indebtedness  for  current  expenses,  shall  be 
added  together  and  the  aggregate  amount  shall  be  equalized 
with  other  property  throughout  the  State,  and  from  the 
aggregate  amount  so  equalized  shall  be,  deducted  the  ag- 
gregate equalized  valuation  of  all  tangible  property  of  the 
corporation,  and  one-third  (in  1908  one-fifth)  of  the  re- 
mainder shall  be  the  assessed  value  of  the  capital  stock  of 
the  corporation  over  and  above  its  tangible  property.  At 
no  time  during  the  years  in  question  did  the  appellant  have 
any  indebtedness  except  for  current,  expenses,  and  at  no 
time  did  its  indebtedness,  except  for  taxes,  exceed  $2000. 
During  all  these  years  the  appellant's  shares  of  stock  were 
listed  on  the  Chicago  Stock  Exchange,  an  association  organ- 
ized for  the  purpose  of  affording  a  market  for  the  purchase 
and  sale  of  shares  of  stock  and  other  securities,  particularly 
those  of  corporations  located  in  Chicago  and  its  vicinity. 
This  exchange  has  been  the  regular  market  where  the  ap- 
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pellant's  shares  have  been  bought  and  sold,  and  there  has 
been  no  other  market  for  them  and  they  have  not  been 
listed  or  traded  in  on  any  other  exchange  or  market.  They 
have  been  regularly  bought  and  sold  on  the  Chicago  Stock 
Exchange  throughout  the  years  in  question  and  during  the 
preceding  ten  years,  and  at  no  time  has  there  been  any  spec- 
ulation in  the  shares  of  stock  of  the  appellant,  and  the  rec- 
ord of  sales  on  the  stock  exchange  has  not  been  in  any  way 
fictitious  but  has  at  all  times  represented  the  fair  cash  value 
of  the  shares.  During  the  years  in  question  and  the  ten 
preceding  years  the  fair  cash  value  of  said  shares,  as  fixed  * 
by  actual  sales  on  the  stock  exchange,  has  varied  from  $40 
per  share  to  $82.50  per  share,  and  no  share  has  ever  sold 
at  private  sale  or  in  any  market  or  exchange  for  a  greater 
price,  and  at  no  time  has  the  actual  value  of  the  shares  ex- 
ceeded $82.50.  The  bill  sets  out  the  number  of  shares  sold 
on  the  Chicago  Stock  Exchange  from  1898  to  1913,  inclu- 
sive, together  with  the  highest,  lowest  and  average  price  in 
each  year,  and  makes  a  comparison  with  the  value  of  the 
tangible  property  of  the  appellant  as  assessed,  showing  that 
the  tangible  property  assessment  exceeded  the  value  of  all 
the  shares  of  capital  stock  of  the  appellant,  taken  at  its 
highest  price  during  each  year,  from  $216,477  to  $1>127j- 
113.  In  1908  the  State  Board  of  Equalization  added  to  the 
tangible  property  assessment  $100,000  as  a  capital  stock  as- 
sessment, in  1909  $105,000,  in  1910,  191 1  and  1912,  each 
year,  $150,000,  and  in  1913  $45,000.  The  State  Board  of 
Equalization  made  no  investigation  of  the  facts  in  regard 
to  the  value  of  the  stock  and  had  no  information  or  facts 
before  it  except  those  stated  in  the  bill  and  shown  by  the 
appellant's  schedules,  and  there  were  no  other  facts  and  no 
other  information  as  to  the  value  of  the  stock  to  be  obtained 
or  in  existence.  The  board  made  no  attempt  to  ascertain 
the  facts  and  disregarded  its  rules  as  to  determining  the 
fair  cash  value  of  the  capital  stock,  and,  in  disregard  of  the 
real  value  of  the  capital  stock,  arbitrarily  fixed  the  valua- 
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tion  of  the  capital  stock  at  a  lump  sum  for  the  purpose  of 
producing  the  result  which  was  produced  and  not  in  the 
exercise  of  honest  judgment. 

It  is  apparent  from  the  foregoing  statement  of  the  aver- 
ments of  the  bill,  which  are  admitted  by  the  demurrer,  that 
in  accordance  with  the  rules  of  the  board  for  the  assess- 
ment of  the  capital  stock  of  all  corporations  there  could 
be  no  assessment  of  the  capital  stock  of  the  appellant  in 
excess  of  the  equalized  valuation  of  its  tangible  property. 
The  facts  in  regard  to  the  valuation  of  the%  tangible  prop- 
erty of  the  corporation,  the  amount  of  its  indebtedness  and 
the  market  value  of  its  stock  are  averred,  and  it  is  admit- 
ted that  in  no  year  did  the  value  of  its  stock  exceed  the 
valuation  of  its  tangible  property,  and  there  was  no  indebt- 
edness of  the  corporation  which,  under  the  rules,  could  be 
added  to  this  value.  There  was  therefore  no  basis  for  an 
assessment  of  capital  stock  in  excess  of  the  valuation  of  the 
tangible  property.  The  appellant  was  engaged  in  no  busi- 
ness except  caring  for  and  attempting  to  dispose  of  this 
property.  In  fixing  the  fair  cash  value  of  the  shares  of 
capital  stock  the  rules  authorized  the  board  to  take  into 
consideration,  among  other  things,  not  only  the  value  of 
the  shares  of  stock  and  the  quotation  of  such  shares  in  the 
market,  but  also  the  books  of  the  corporation,  the  returns 
made  to  the  Auditor  of  Public  Accounts,  and  such  other 
information  as  the  board  might  have  or  be  able  to  obtain. 
The  assessment  is  contrary  to  the  market  value.  The  board 
made  no  inquiry  of  the  appellant  in  regard  to  the  value  of 
the  stock  and  no  examination  of  its  books,  and  the  returns 
made  to  the  Auditor  in  the  years  in  question,  all  of  which 
were  attached  as  exhibits  to  the  bill,  furnished  no  basis  for 
an  assessment  of  the  capital  stock  in  excess  of  the  valuation 
of  tangible  property.  In  regard  to  any  other  information 
which  the  board  had  or  might  be  able  to  obtain,  it  is  averred 
that  the  board  had  no  such  information  and  made  no  ef- 
fort to  obtain  any,  and  that,  in  fact,  there  were  no  other 
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facts  or  information  in  existence  or  to  be  obtained  as  to 
the  value  of  the  stock,  but  that  the  board  in  each  year  arbi- 
trarily added  a  fixed  amount  to  the  assessment  of  tangible 
property  as  a  capital  stock  assessment. 

The  rules  fixed  by  the  State  Board  of  Equalization  for 
ascertaining  the  value  of  the  capital  stock  of  corporations 
have  been  approved  by  this  court.  In  State  Board  of  Equali- 
zation v.  People,  191  111.  528,  an  assessment  which  had 
been  arbitrarily  made  too  low  was  disregarded  and  the  State 
Board  of  Equalization  was  required  to  make  an  assessment 
of  the  capital  stock  of  the  corporations  involved  there  in 
accordance  with  the  rules  of  the  board  substantially  the 
same  as  those  now  in  force,  and  in  Chicago,  Burlington  and 
Quincy  Railroad  Co.  v.  Cole,  75  111.  591,  the  collection  of 
taxes  upon  an  excessive  assessment  made  in  violation  of 
the  rules  was  enjoined,  the  court  saying  that  the  decision 
of  the  court  sustaining  the  rules  implied  that  they  should 
be  adhered  to  and  faithfully  applied  in  the  assessments  to 
which  they  were  applicable. 

The  courts  have  no  authority  to  supervise  the  valuation 
of  property  by  the  officers  to  whom  its  valuation  for  taxa- 
tion has  been  committed  by  law,  where  such  officers,  acting 
within  the  scope  of  their  powers,  have  made  an  assessment 
by  the  honest  exercise  of  their  judgment  according  to  the 
law.  But  the  State  Board  of  Equalization  has  no  right,  in 
disregard  of  its  own  rules  established  for  the  assessment  of 
the  capital  stock  of  all  corporations,  arbitrarily  to  assess  the 
capital  stock  of  one  corporation  by  an  exercise,  not  of  its 
judgment  but  of  its  will,  without  reference  to  thfi  require- 
ments of  those  rules.  According  to  the  averments  of  the 
bill  that  is  what  was  done  in  this  case,  and  the  demurrer 
should  have  been  overruled. 

The  decree  will  be  reversed  and  the  cause  remanded  to 
the  superior  court,  with  directions  to  overrule  the  demurrer. 
Reversed  and  remanded,  with  directions* 
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S.  H.  Cummins,  Appellant,  vs.  Margaret  J.  Drake  et  al. 

Appellees. 

Opinion  filed  October  16,  1014. 

Partition — mere  existence  of  life  estate  does  not  prevent  par- 
tition.  The  mere  existence  of  a  life  estate  in  the  whole  premises 
does  not  prevent  partition  among  the  remainder-men  prior  to  the 
death  of  the  life  tenant,  as  the  remainder,  if  not  divisible,  may  be 
sold  without  the  life  estate  and  the  proceeds  divided,  or,  if  the  life 
tenant  consents,  the  whole  estate  may  be  sold.  (Dee  v.  Dee,  212 
111.  338,  distinguished.) 

Appeal  from  the  Circuit  Court  of  Macon  county ;  the 
Hon.  W.  C.  Johns,  Judge,  presiding. 

Buckingham  &  McDavid,  (S.  H.  Cummins,  pro  se,) 
for  appellant. 

B.  F.  Shipley,  and  Redmon  &  Hogan,  for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

S.  H.  Cummins,  the  appellant,  filed  his  bill  in  the  cir- 
cuit court  of  Macon  county  to  partition  forty  acres  of  land. 
Margaret  J.  Drake  and  other  heirs-at-law  of  John  W. 
Drake,  deceased,  (the  appellees,)  were  made  defendants 
and  interposed  a  demurrer  to  the  bill.  The  demurrer  was 
sustained  and  the  bill  dismissed,  and  this  appeal  has  been 
prosecuted  from  that  decree. 

The  title  to  the  land  involved  was  derived  through 
Nicholas  Drake,  who  died  testate.  The  first  clause  of  his 
will  is  as  follows:  "I  give  and  bequeath  to  my  wife, 
Margaret  J.  Drake,  the  use  of  all  my  real  estate  during 
her  natural  life  or  as  long  as  she  remains  my  widow,  and 
at  her  death  or  re-marriage  the  real  estate  to  be  divided 
as  follows  tetween  my  heirs,  as  follows :"  By  the  second 
clause  he  devised  his  real  estate  to  his  three  children,  sub- 
ject to  the  Jtte  estate  of  his  wife,  giving  to  each  specific 
tracts,  accurately  described.     To  his  son  John  he  devised 
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the  forty  acres  in  question.  On  February  12,  1904,  John 
died  intestate,  leaving  no  children  or  descendants  of  chil- 
dren, but  leaving  Alice  Drake,  his  widow,  Margaret  J. 
Drake,  his  mother,  Mary,  his  sister,  and  two  nieces,  as  his 
only  heirs-at-law  surviving  him.  Alice  Drake  thereafter 
conveyed  her  interest  in  the  forty  acres  involved  to  appel- 
lant, who  thereupon  brought  this  suit  to  partition  the  land, 
subject  to  the  life  estate  of  Margaret  J.  Drake. 

The  contention  of  appellees  is,  that  the  will  of  Nicholas 
Drake  imposed  such  conditions  or  restrictions  on  the  vari- 
ous devises  in  the  will  as  to  prevent  the  devisees,  their 
heirs  or.  assigns,  from  demanding  partition  of  any  por- 
tion of  the  estate.  In  support  of  this  contention  they  rely 
principally  upon  Dee  v.  Dee,  212  111.  338.  The  situation 
presented  by  the  will  of  Nicholas  Drake  is  in  no  respect 
similar  to  that  involved  in  the  Dee  case.  By  the  will  here 
involved  Margaret  J.  Drake  was  given  a  life  estate  in  all 
of  the  real  estate  of  the  testator  and  the  remainder  was 
specifically  devised  to  his  various  children,  the  possession 
.only  being  postponed  until  the  death  or  re-marriage  of 
Margaret  J.  Drake.  Appellees  concede  in  their  argument 
that  "there  is  no  doubt  but  the  remainder  vested  at  once 
upon  the  death  of  the  testator,  but  the  rigKt  of  enjoyment 
was  deferred  until  the  death  or  re-marriage  of  the  widow." 
John  W.  Drake  became  vested,  immediately  upon  the  death 
of  his  father,  with  the  remainder  in  the  forty  acres  devised 
to  him,  subject  only  to  the  life  estate  of  his  mother,  and 
he  had  the  right  to  sell  it  or  dispose  of  it  in  any  manner 
he  chose.  Upon  his  death  his  wife,  under  the  statute,  in- 
herited an  undivided  one-half  of  that  remainder  and  had 
the  same  right  to  dispose  of  it  as  her  husband  had  in  his 
lifetime.  Appellant  being  the  remainder-man  of  an  undi- 
vided interest  in  this  property  is  entitled  to  maintain  a  suit 
for  partition  against  the  owners  of  the  remaining  undivided 
interests  in  remainder,  and  this  is  true  although  the  whole 
premises  are  subject  to  a  life  estate  which  is  unexpired. 
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{Scoville  v.  Hilliard,  48  111.  453;  Drake  v.  Merkle,  153  111. 
318.)  Partition  among  remainder-men  does  not  necessarily 
affect  the  estate  of  a  life  tenant,  as  the  remainder,  if  not 
divisible,  may  be  sold  without  the  life  estate  and  the  pro- 
ceeds divided,  or,  if  the  life  tenant  consents,  the  whole  es- 
tate may  be  sold.  (Drake  v.  Merkle,  supra.)  .  Appellant's 
right  to  partition  is  imperative  and  the  court  erred  in  sus- 
taining the  demurrer  to  the  bill. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 

Reversed  and  remanded. 


The  Highway  Commissioners  of  the  Town  of  Ross, 
Appellees,  vs.  J.  B.  Chambers  et  al.  Appellants. 

Opinion  filed  October  16,  1914. 

1.  Parties — when  executor  is  not  a  necessary  party  to  a  pro- 
ceeding to  assess  damages  for  highway.  An  executor  need  not  be 
made  a  party,  in  his  representative  capacity,  to  a  proceeding  by 
highway  commissioners  to  assess  damages  for  opening  a  highway 
over  a  farm,  where  the  will  vests  the  title  to  the  farm  in  the  devi- 
sees and  does  not,  either  expressly  or  by  implication,  vest  any  title 
in  the  executor. 

2.  Eminent  domain — condetnner  cannot  prove  release  of  ease- 
ment by  third  party  over  defendant's  land.  In  a  proceeding  by 
highway  commissioners  to  assess  damages  for  land  taken  for  a 
public  highway,  the  commissioners  are  not  entitled  to  prove,  in 
reduction  of  the  defendant's  damages,  that  a  third  party  who  has 
an  easement  of  way  over  the  defendant's  land  proposes  to  release 
his  easement  upon  condition  that  the  highway  be  opened. 

Appeal  from  the  Circuit  Court  of  Vermilion  county; 
the  Hon.  E.  R.  E.  Kimbrough,  Judge,  presiding. 

I.  A.  Love,  for  appellants. 

'George  A.  Ray,  and  Dyer  &  Dyer,  for  appellees. 

265  -  8 
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Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

The  highway  commissioners  of  the  town  of  Ross,  in 
Vermilion  county,  commenced  suit  before  a  justice  of  the 
peace  for  the  purpose  of  having  damages  assessed  for 
lands  taken  for  a  highway.  The  proceeding  was  com- 
menced against  John  Chambers,  Melissa  Allen,  Sarah  J. 
Leonard,  Malinda  Bridges  and  Richard  Chambers,  as  the 
owners  of  the  land  sought  to  be  condemned.  The  defend- 
ants appeared  and  filed  a  claim  setting  up  that  they  were 
the  owners,  as  tenants  in  common,  of  a  farm  of  320  acres, 
a  part  of  which  was  sought  to  be  condemned  for  the  high- 
way in  question,  and  claiming  damages  to  the  remainder 
of  the  farm  not  taken.  A  trial  was  had  before  a  jury  in 
the  justice  court,  which  resulted  in  an  assessment  of  $825 
damages.  The  defendants  prosecuted  an  appeal  to  the  cir- 
cuit court,  where  the  case  was  again  tried,  resulting  in  a 
verdict  assessing  the  damages  at  $800.  After  overruling 
a  motion  for  a  new  trial  a  judgment  was  entered  upon  the 
verdict,  to  reverse  which  the  defendants  .below  have  prose- 
cuted an  appeal  to  this  court. 

Appellants  obtained  their  title  to  the  320  acres  of  land 
as  devisees  under  the  last  will  of  William  G.  Chambers, 
deceased.  The  will  of  William  G.  Chambers  was  intro- 
duced in  evidence,  from  which  it  appears  that  appellant 
John  B.  Chambers  was  appointed  executor.  The  will  di- 
rects the  executor  to  lease  or  rent  the  farm  in  question  for 
cash  rent  and  to  pay  the  taxes  and  repairs,  and  out  of 
the  balance  remaining  to  pay  the  widow  $400  yearly,  and 
to  divide  the  residue  equally  among  the  five  children  of 
the  testator,  who  are  the  appellants  in  this  case.  The  will 
provides  that  after  the  death  of  the  wife  all  the  property 
of  every  kind,  both  real  and  personal,  except  household 
goods,  shall  be  divided  equally  among  the  five  appellants 
herein.  John  B.  Chambers,  as  executor,  was  not  made  a 
party  to  the  proceeding  before  the  justice  of  the  peace. 
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After  the  cause  was  removed  to  the  'circuit  court  by  ap- 
peal, appellees  obtained  leave  of  court  and  caused  the  sum- 
mons and  return  to  be  so  amended  as  to  show  that  John 
B.  Chambers,  individually  and  as  executor  of  the  last  will 
of  William  G.  Chambers,  was  a  party  defendant.  No  other 
summons  was  issued  or  served  upon  John  B.  Chambers  as 
executor,  and  he  was  only  brought  into  the  case  as  execu- 
tor in  the  manner  above  stated.  The  constable  who  served 
the  summons  signed  the  return,  to  which  an  affidavit  was 
attached  showing  that  service  had  been  had  upon  John  B. 
Chambers  individually  and  as  executor.  A  motion  was 
made  by  John  B.  Chambers,  as  executor,  to  quash  the 
summons  and  service  as  to  him  as  executor,  which  was 
overruled  and  the  case  proceeded  thereafter  to  final  judg- 
ment. The  judgment  of  the  court  directed  the  payment  of 
the  damages  to  John  B.  Chambers  as  executor,  for  the  use 
of  himself  and  his  co-appellants,  and  directed  the  payment 
of  $160  to  each. 

Appellants  insist  that  the  court  erred  in  taking  jurisdic- 
tion of  John  B.  Chambers  as  executor.  If  John  B.  Cham- 
bers, in  his  capacity  as  executor,  was  a  necessary  party  to 
this  proceeding  the  question  raised  would  require  serious 
consideration,  but  we  are  of  the  opinion  that  he  was  not, 
in  his  representative  capacity,  a  necessary  party.  The  will 
does  not,  by  express  language  or  necessary  implication,  give 
him  any  title  to  the  real  estate.  He  is  merely  directed  to 
rent  it  during  the  lifetime  of  the  widow,  pay  the  taxes, 
keep  up  the  repairs  and  pay  the  widow  $400  per  year,  and 
distribute  the  balance,  if  any,  to  the  five  children  of  the 
testator.  At  the  death  of  the  widow  the  property  is  to 
be  equally  divided  among  the  five  children.  The  will  vests 
the  whole  title  in  the  five  devisees,  subject  to  an  annuity 
of  $400  to  the  widow,  which  the  executor  is  directed  to 
pay  out  of  the  rents  of  the  land.  Nowhere  does  the  will 
purport  to  devise  the  land  to  the  executor,  and  the  execu- 
tion of  the  powers  conferred  upon  him  does  not  require 
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that  he  should  have 'any  title  to  the  land.  He  therefore 
had  no  interest,  as  executor,  to  be  condemned  and  was  en- 
titled to  no  damages  in  his  capacity  as  executor.  The  rule 
in  this  class  of  cases  is,  that  all  persons  having  any  inter- 
est in  the  property  which  will  be  affected  by  the  proceed- 
ings are  entitled  to  be  heard  and  should  be  made  parties; 
and,  conversely,  it  is  not  necessary  or  proper  to  bring  in 
persons  who  have  no  interest  or  whose  interests  are  of 
such  a  character  that  they  will  not  be  affected  by  the  pro- 
ceedings. (15  Cyc.  837;  Allen  v.  City  of  Chicago,  176 
111.  113.)  John  B.  Chambers,  as  executor,  had  no  inter- 
est requiring  that  he  be  made  a  party  in  his  representative 
capacity.  In  condemning  lands  constituting  the  estate  of  a 
deceased  person  the  proceeding  is  properly  brought  against 
the  heirs  unless  there  be  a  statute  requiring  the  executor 
or  administrator  to  be  made  a  party  defendant.  (15  Cyc. 
839,  and  cases  cited.)  John  B.  Chambers,  as  executor, 
being  an  unnecessary  party,  it  is  immaterial  how  he  was 
brought  into  the  case  or  whether  he  was  brought  in  at  all. 
On  the  trial  of  the  case  in  the  circuit  court  appellees 
called  Samuel  Collison  as  a  witness,  and  he  testified  that 
he  was  a  banker,  residing  in  Rossville,  and  that  he  also 
was  engaged  to  some  extent  in  farming.  He  testified  that 
lie  owned  about  60  acres  of  land  adjoining  the  proposed 
highway.  He  pointed  out  on  a  map  the  location  of  the 
proposed  highway  and  its  location  with  reference  to  his  land. 
After  having  given  evidence  of  these  preliminary  matters  an 
objection  was  interposed  that  it  was  not  competent  or  ma- 
terial to  show  the  location  of  the  Collison  land.  There- 
upon the  trial  judge  remarked  that  he  did  not  know  what 
the  purpose  of  counsel  wds.  In  answer  to  the  suggestion  of 
the  court,  Mr.  Dyer,  counsel  for  appellees,  stated  that  the 
purpose  was  to  show  that  he  (Collison)  had  an  easement 
across  appellants'  land,  and  stated  that  it  was  his  purpose 
to  introduce  in  evidence  a  surrender  or  release  of  that  ease- 
ment if  the  proposed  highway  be  opened.    Counsel  for  ap- 
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pellants  objected,  and  the  court  asked  whether  the  easement 
was  along  the  line  of  the  proposed  road,  and  it  was  stated 
by  appellees'  counsel  that  it  was  not, — that  the  easement 
was  south  of  the  proposed  road.  Counsel  for  appellees  then 
stated  that  he  had  a  release,  duly  executed  by  Collison 
under  seal,  of  the  easement,  which  he  would  introduce  in 
evidence,  and  stated  that  "if  the  highway  is  opened  then 
it  is  released  forever."  Objection  was  then  made,  both  to 
the  statement  of  counsel  as  being  prejudicial  and  also  to 
the  release  as  immaterial.  The  court  held  that  appellees 
were  entitled  to  show  that  Collison  proposed  to  release  his 
easement  over  appellants'  land  in  mitigation  of  damages  to 
land  not  taken*  and  this  ruling  was  excepted  to.  Appellees' 
counsel  then  proceeded  to  show  the  existence  of  the  ease- 
ment, and  counsel  for  appellants  admitted  that  there  was 
an  easement  over  appellants'  land  from  the  Collison  land 
to  a  highway  which  was  appurtenant  to  the  Collison  es- 
tate. The  written  release  of  the  Collison  easement  was 
not  thereafter  formally  offered  in  evidence  and  it  does  not 
appear  in  the  record,  but  it  is  clear  from  what  occurred 
that  appellees  had  the  benefit  before  the  jury  of  whatever 
reduction  of  damages  the  jury  might  allow  by  reason  of 
the  proposed  release  of  the  Collison  easement. 

Appellants  insist  that  it  was  error  to  introduce  any  evi- 
dence in  respect  to  the  Collison  easement,  or  its  proposed 
release,  for  the  purpose  of  affecting  the  damages  to  be 
assessed  to  appellants.  In  proceedings  under  the  Eminent 
Domain  statute  the  comdemner  may  stipulate  of  record  that 
he  will  perform  a  particular  specified  work,  such  as  build- 
ing bridges,  removing  and  replacing  buildings,  fences  and 
the  like,  or  that  he  will  only  use  the  condemned  property 
in  a  particular  manner,  and  these  stipulations  will  be  bind- 
ing and  enforcible  and  may  be  considered  by  the  jury  in 
arriving  at  the  amount  of  damages  to  be  assessed,  but  this 
rule  cannot  be  extended  so  as  to  give  the  condemner  the 
benefit  of  a  release  of  an  easement  by  a  third  party.    The 
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Collison  easement,  we  infer  from  the  meager  showing  of 
the  record  on  that  subject,  was  a  right  of  way  from  the 
Collison  land  across  appellants'  land  to  a  highway.  Col- 
lison had  no  right  or  title  to  such  an  easement  which  he 
could  sell  or  transfer  separate  and  apart  from  his  land. 
Manifestly  it  was  a  mere  appurtenance  to  the  60  acres 
which  he  owned  adjoining  the  Chambers  farm.  True,  he 
could  release  it  to  the  owner  of  the  land  upon  which  it 
was  a  burden  but  could  not  transfer  it  to  the  road  dis- 
trict, directly  or  indirectly,  nor  could  he  donate  it,  in  con- 
nection with  this  condemnation  proceeding,  to  the  public 
and  thereby  reduce  the  damages  appellants  were  justly  en- 
titled to.  If,  after  the  highway  in  question  shall  be  opened, 
Collison  finds  it  more  convenient  to  use  the  public  high- 
way than  his  private  way  he  can  abandon  the  private  way, 
and  it  will  then  revert  to  appellants,  who  own  the  fee  of 
the  land  burdened  with  the  easement. 

While  we  do  not  care  to  discuss  the  evidence  bearing 
upon  the  amount  of  damages,  we  have  carefully  considered 
the  same  and  are  impressed  that  the  award  is  considerably 
under  the  amount  that  the  evidence  would  have  justified. 

It  is  not  necessary  for  us  to  determine  whether,  if  the 
record  were  otherwise  free  from  error,  the  judgment  would 
be  reversed  because  the  damages  are  inadequate,  but  in 
view  of  the  error  which  we  have  pointed  out  in  respect  to 
the  Collison  easement  we  are  constrained  to  believe  that 
that  error  must  have  influenced  the  jury  in  fixing  the  just 
compensation.  In  our  opinion  appellants  are  entitled  to 
have  their  compensation  assessed  by  a  jury  uninfluenced  by 
any  consideration  of  the  value  to  them  of  having  the  Col- 
lison easement  released. 

The  judgment  of  the  circuit  court  of  Vermilion  county 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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The  City  of  Pana,  Appellee,  vs.  William  M.  Baldwin 
et  al.  Appellants. 

Opinion  filed  October  16,  1014. 

1.  Special  assessments — when  objection  that  ordinance  docs 
not  fix  grade  for  "returns'*  and  "approaches"  is  not  good.  An  ob- 
jection that  the  ordinance  does  not  sufficiently  .fix  the  grade  of 
"returns"  and  "approaches"  is  not  valid,  where  it  is  plain  from  the 
ordinance  that  they  are  merely  the  extensions  at  street  intersec- 
tions to  the  street  lines  and  they  are  sufficiently  described  and  pro- 
vided for  in  the  ordinance  and  the  plans  and  profiles  made  a  part 
of  the  ordinance. 

2.  Same — when  a  verdict  as  to  benefits  will  not  be  disturbed. 
The  verdict  of  the  jury  as  to  benefits  in  a  special  assessment  case, 
which  verdict  has  been  approved  by  the  trial  court,  will  not  be  dis- 
turbed on  appeal  as  being  against  the  weight  of  the  evidence,  where 
the  evidence  is  conflicting  and  the  correctness  of  the  verdict  de- 
pends merely  upon  the  question  of  the  weight  and  credit  to  be 
given  to  the  testimony  by  the  jury. 

Appkal  from%the  County  Court  of  Christian  county; 
the  Hon.  C.  A.  Prater,  Judge,  presiding. 

John  E.  Hocan,  and  E.  E.  Dowell,  for  appellants. 

George  T.  Wallace,  and  R.  J.  Monroe,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Christian  county  confirming  a  special  assessment  for  a 
local  improvement  in  the  city  of  Pana.  The  special  assess- 
ment was  levied  to  pay  the  cost  of  paving  parts  of  three 
streets  with  brick,  at  an  estimated  cost  of  $47,000.  The 
improvement  is  in  a  residence  part  of  the  city  and  the  prop- 
erty assessed  belonged  to  a  large  number  of  persons,  fifty- 
two  of  whom  filed  objections  to  the  confirmation.  All 
legal  objections  were  overruled  and  no  error  is  assigned 
upon  that  branch  of  the  proceeding,  except  it  is  claimed 
the  ordinance  is  void  as  being  unreasonable  and  oppressive, 
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and  also  that  it  was  defective  in  several  respects.  A  trial 
by  jury  was  had  upon  objections  to  benefits.  The  jury 
found  the  property  would  be  specially  benefited  by  the  im- 
provement to  the  amount  of  its  .cost.  A  motion  by  the 
objectors  for  a  new  trial  was  overruled  by  the  court  and 
a  judgment  rendered  confirming  the  assessment  as  made. 
Certain  of  the  objectors  have  prosecuted  this  appeal  from 
that  judgment. 

The  objections  made  to  the  ordinance  are,  that  it  "does 
not  sufficiently  describe  the  nature,  character,  locality  and 
description  of  the  proposed  improvement,"  and  does  not 
sufficiently  describe  the  cement  to  be  used  in  the  improve- 
ment nor  fix  any  standard  for  the  test  of  the  cement.  The 
ordinance  requires  the  paving  of  certain  "returns"  and  "ap- 
proaches," and  it  is  contended  it  fails  to  fix  their  number 
or  location  or  establish  any  grade  therefor ;  that  it  requires 
that  at  all  street  and  alley  intersections  the  paving  and 
curbing  shall  be  carried  back  to  the  street  lines  but  does  not 
establish  a  grade  for  the  work ;  also  it  is  contended  it  does 
not  sufficiently  describe  an  inlet  required.  We  have  exam- 
ined the  ordinance  and  are  of  opinion  it  is  not  open  to  any 
of  the  objections  made.  It  sufficiently  describes  every  de- 
tail of  the  improvement.  It  is  not  claimed  that  the  ordi- 
.  nance  does  not  sufficiently  fix  the  grade  of  all  parts  of  the 
improvement  other  than  the  "returns"  and  "approaches."  It 
is  plain  from  the  ordinance  these  are  the  extensions  at  street 
and  alley  intersections  to  the  street  lines,  and  they  are  suffi- 
ciently described  and  provided  for  in  the  ordinance  and  the 
plans  and  profiles  which  are  made  part  of  the  ordinance. 
Hutt  v.  City  of  Chicago,  132  111.  352 ;  Louisville  and  Nash- 
ville  Railroad  Co.  v.  City  of  East  St.  Louis,  134  id.  656; 
City  of  Hillsboro  v.  Grassel,  249  id.  190. 

The  ground  mainly  relied  upon  for  a  reversal  of  the 
judgment  is,  that  the  finding  that  the  property  of  the  ob- 
jectors would  be  benefited  to  the  amount  it  was  assessed 
for  the  improvement  is  contrary  to  the  evidence.     It  was 
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agreed  at  the  commencement  of  the  hearing  upon  the  ques- 
tion of  benefits  that  the  witnesses  on  each  side  should  be 
limited  to  ten  and  that  each  objector  testifying  for  himself 
or  herself  should  be  counted  as  one  witness.  Appellants 
called  nine  witnesses  who  testified  as  to  the  effect  of  the 
proposed  improvement  upon  all  of  the  property  of  the  ob- 
jectors, and  about  forty  of  the  fifty-two  objectors  testified 
as  to  the  effect  of  the  improvement  upon  th*  value  of  their 
respective  properties.  Of  the  nine  witnesses  who  testified 
as  to  the  effect  of  the  improvement  upon  the  value  of  all 
the  property  assessed,  most  of  them  were  objectors.  Some 
of  the  objectors'  witnesses  testified  their  property  would  not 
be  benefited  in  value  by  the  improvement,  but  most  of  them 
testified  the  property  in  the  district  would  be  increased  in 
value  to  some  extent.  The  majority  of  those  who  named 
an  amount  the  property  would  be  increased  in  value  fixed 
the  increase  at  about  one-half  the  cost  of  the  improvement. 
Of  the  ten  witnesses  called  by  appellee,  nine  of  them,  as 
we  understand,  were  not  owners  of  property  assessed,  but 
most  of  them  were  property  owners  in  other  parts  of  the 
city  and  some  of  them  owned  property  abutting  streets  that 
had  been  paved  by  special  assessment.  One  of  appellee's 
witnesses  owned  property  in  the  district  assessed  for  the 
proposed  improvement,  and  his  property  was  assessed  about 
$900.  The  testimony  of  the  ten  witnesses  was  that  the 
property  assessed  for  the  improvement  would  be  benefited 
in  value  to  the  amount  of  the  assessment.  There  is  nothing 
in  the  record  indicating  that  the  witnesses  for  appellee  were 
not  as  competent  to  testify  updn  the  question  as  those  of 
appellants  nor  that  they  were  not  as  credible  and  worthy  of 
belief.  If  their  testimony  was  regarded  as  more  satisfactory 
by  the  court  and  jury  than  the  testimony  of  appellants'  wit- 
nesses, then  the  verdict  and  judgment  were  warranted.  If 
they  had  regarded  the  testimony  of  appellants'  witnesses  as 
more  satisfactory  than  that  of  appellee's  witnesses,  the  ver- 
dict and  judgment  should,  and  no  doubt  would,  have  been 
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the  other  way.  It  was  in  the  first  instance  peculiarly  the 
province  of  the  jury  to  determine  the  weight  and  credit  to 
be  given  to  the  testimony,  and  in  the  state  of  the  evidence, 
after  the  finding  has  been  approved  by  the  trial  court,  it 
cannot  be  disturbed  by  a  reviewing  court  on  the  ground  that 
it  is  contrary  to  and  not  sustained  by  the  evidence.  And 
this  would  be  just  as  true  if  the  verdict  and  judgment  had 
been  in  favor  of  appellants. 

Complaint  is  made  of  a  number  of  instructions  given 
for  appellee,  but  we  are  of  opinion  there  was  no  substantial 
error  committed  in  the  giving  of  instructions.  It  is  true 
there  were  some  unnecessary  repetitions  of  some  proposi- 
tions, but  they  were  not  such  as  would  justify  a  reversal  of 
the  judgment. 

The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  vs.  John  Peters,  Plaintiff  in  Error. 

Opinion  filed  October  16,  1014. 

1.  Bribery — at  common  law,  bribery  and  attempt  to  bribe  were 
punished  in  the  same  way.  At  common  law,  bribery  was  a  mis- 
demeanor and  the  distinction  between  bribery  and  attempt  to  bribe 
was  of  little  practical  importance,  as  the  offer  to  bribe,  although 
there  was  no  acceptance  or  delivery  of  the  gift  or  reward,  was  in- 
dictable and  punishable  in  the  same  way  as  though  there  had  been 
delivery  and  acceptance. 

2.  Same — tit  Illinois  both  parties  must  have  acted  corruptly  to 
constitute  bribery.  Under  section  31  of  the  Criminal  Code  the  of- 
fense of  bribery  requires  not  only  a  corrupt  motive  upon  the  party 
offering  the  bribe  but  also  a  corrupt  motive  on  the  part  of  the 
person  accepting  the  same,  and  if  the  officer  sought  to  be  bribed 
merely  accepts  the  money  with  the  intention  of  bringing  the  other 
party  to  justice  the  offense  is  only  an  attempt  to  bribe. 

3.  Same — effect  where  State's  attorney  arranges  trap  for  sus- 
pected briber.  The  facts  that  the  State's  attorney  secretes  wit- 
nesses in  his  room  to  overhear  a  conversation  between  himself 
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and  a  person  who  he  believes  is  about  to  offer  him  a  bribe,  and 
that  he  pretends  to  accede  to  such  person's  overtures  and  sends  a 
third  person  into  the  room  to  receive  the  money 'offered,  do  not 
relieve  the  act  of  its  criminal  character  as  an  attempt  to  bribe. 

4.  Same — defendant  has  a  right  to  testify  as  to  his  intent  in 
paying  money.  In  a  prosecution  for  bribery  the  question  of  the 
defendant's  motive,  intention  or  belief  in  paying  over  the  money 
is  an  important  Element  of  the  offense,  and  the  defendant  has  a 
right  to  testify  as  to  what  such  motive,  intention  or  belief  was. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county; 
the  Hon.  George  A.  Crow,  Judge,  presiding. 

H.  E.  Schaumt^eefei.,  and  D.  J.  Suluvan,  for  plain- 
tiff in  error. 

P.  J.  Lucey,  Attorney  General,  Charles  Webb,  State's 
Attorney,  and  George  P.  Ramsey,  (A.  B.  Davis,  of  coun- 
sel,) for  the  People. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Plaintiff  in  error,  John  Peters,  was  found  guilty  of 
bribery  in  the  circuit  court  of  St.  Clair  county  and  sen- 
tenced to  the  penitentiary.  He  has  brought  his  case  to 
this  court  on  writ  of  error. 

Peters  was  the  proprietor  of  a  saloon  in  the  south-east- 
ern part  of  St.  Clair  county.  Charles  Webb,  the  State's  at- 
torney of  that  county,  accompanied  by  various  officers  and 
others,  visited  the  saloon  one  evening  about  October  3,  19 13, 
and  caused  the  arrest  of  Peters  for  keeping  and  operating 
a  slot  machine.  It  was  arranged  that  the  machine  should 
be  delivered  the  next  morning  to  a  man  who  would  come 
around  with  a  van  collecting  a  number  of  slot  machines 
confiscated  at  the  same  time  in  that  locality.  Peters  was  in- 
structed to  go  before  a  justice  of  the  peace  the  following 
morning  and  give  bond  for  his  appearance  before  the  grand 
jury  or  take  such  other  course  permitted  by  law  as  he  de- 
sired.    Accordingly  he  went  before  a  justice  of  the  peace 
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on  the  following  day,  waived  preliminary  examination  and 
gave  bond.  At  the  time  he  was  arrested  for  operating  the 
slot  machine  he  said  to  the  State's  attorney  that  he  had  been 
a  good  friend  of  his  and  had  supported  him  during  his  cam- 
paign for  election*  and  thought  the  State's  attorney  ought 
not  to  force  him  to  pay  a  fine  for  operating  the  machine. 
The  State's  attorney  testified  that  he  replied  that  he  could 
do  nothing  else.  Three  or  four  days  later,  while  the  State's 
attorney  and  one  Curtis  A.  Betts  were  on  their  way  to 
lunch  in  the  city  of  East  St.  Louis  they  met  plaintiff  in  er- 
ror. According  to  the  State's  attorney,  Peters  said,  "Now, 
Charley,  I  would  like  to  have  this  thing  kept  out  of  the 
courts  and  it  ought  to  be  fixed  up,"  and  when  the  State's 
attorney  replied  that  he  did  not  know  how  it  could  be  done, 
Peters  said,  "Oh!  you  know  and  I  know  how  these  things 
are  done,  and  you  know  you  can  lose  that  case."  The 
State's  attorney  testified  that  he  replied  that  he  did  not  want 
to  talk  to  plaintiff  in  error  about  it.  Betts  testified,  and 
so  far  as  he  heard  the  conversation  he  substantially  agreed 
with  Webb's  testimony.  Peters  stated  on  the  stand  that  he 
said  to  Webb,  "I  would  like  to  square  it  and  get  out  of  it ; 
it  troubles  my  mind,  and  I  have  never  been  in  trouble  in 
my  life  before."  The  State's  attorney  testified  that  later, 
on  October  n,  at  a  restaurant  in  East  St.  Louis  where  he 
was  eating  lunch  with  his  assistant,  A.  B.  Davis,  Peters, 
who  had  taken  his  lunch  at  the  same  place,  passed  his  table 
and  whispered  in  the  State's  attorney's  ear  that  he  wanted 
to  see  him  about  that  matter.  The  State's  attorney  testified 
that  he  said,  "I  will  be  in  my  office  at  three  o'clock,  in  the 
Arcade  building,"  and  that  Peters  said,  "I  will  be  there  at 
three  o'clock;  you  know  what  I  want."  After  Webb  left 
the  restaurant  he  saw  Betts  and  talked  over  the  matter 
with  him.  Betts  was  a  newspaper  reporter  on  one  of  the 
St.  Louis  papers  and  had  been  for  several  months  doing  de- 
tective work  and  looking  up  evidence  for  State's  attorney 
Webb.    They  arranged  a  plan  to  have  the  conversation  be- 
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tween  Webb  and  Peters  overheard  when  the  latter  came  in, 
in  the  afternoon.  In  the  back  room  of  the  State's  attor- 
ney's office  was  a  rattan  couch  covered  with  bed  clothing 
apparently  reaching  very  near  the  floor.  Webb  and  Betts 
called  to  their  assistance  Charles  P.  Webb,  a  young  man 
twenty-six  years  old  and  a  nephew  of  the  State's  attorney, 
and  one  Schenck,  of  about  the  same  age.  The  two  young 
men  crawled  under  the  couch  shortly  before  Peters  was  to 
appear.  Betts  and  a  constable  were  instructed  to  be  in  an 
adjoining  room  at  three  o'clock.  At  that  time,  according 
to  the  State's  attorney's  testimony,  the  plaintiff  in  error 
came  into  the  office  and  Webb  took  him  into  the  back  room, 
where  the  couch  was  situated,  and  they  sat  down  near  a 
table.  The  State's  attorney  testified  that  he  asked  Peters 
what  he  wanted,  and  the  latter,  replied,  "Of  course  you 
know  what  I  want;  I  don't  want  to  be  indicted;  I  don't 
want  to  be  fined ;  I  am  not  making  a  great  deal  of  money 
down  there  where  I  am  running  this  saloon  and  cannot 
afford  to  pay  a  fine,  and  I  want  it  fixed  up."  The  State's 
attorney  testified  that  he  replied  he  did  not  think  he  could 
fix  it  up;  that  Peters  said,  "Well,  I  brought  $20  that  I  ex- 
pected to  fix  it  up  with;"  that  after  the  State's  attorney 
told  him  that  the  smallest  amount  he  could  fix  it  up  with 
was  $135  or  $140  under  the  law  and  that  it  could  not  be 
settled  out  of  court,  Peters  said,  "I  know  it  has  been  done 
and  I  know  those  things  are  done ;"  that  after  some  further 
talk  the  State's  attorney  said,  "What  do  you  want  to  do?" 
and  Peters  replied,  "Well,  I  want  to  pay  you  $20,  and, 
besides,  I  am  going  to  buy  my  brother's  saloon,  out  near 
Washington  Park,  *  *  *  .  and  I  will  be  able  to  run  a 
poker  game  in  that  saloon  and  make  from  $20  to  $40  a 
month;  *  *  *  it  will  be  outside  of  St.  Louis  and  no- 
body can  bother  me  and  I  will  pay  you  anywhere  from  $25 
to  $40  a  month,  depending  on  the  value  of  the  game ;"  that 
the  State's  attorney  then  said,  "I  will  not  take  your  $20 
but  I  will  send  a  man  in  here  and  you  can  talk  with  him." 
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Webb  then  sent  Betts  into  the  room  where  plaintiff  in  er- 
ror was.  Betts  testified  that  Peters  handed  him  a  $20  bill 
and  that  he  asked  Peters  what  it  was  for,  and  the  latter 
replied,  "You  know  all  about  this;"  that  thereupon  Betts 
asked,  "Well,  is  this  carrying  out  the  understanding  you 
reached  with  Webb  just  now?"  and  Peters  said,  "Yes,  that 
is  it."  Thereupon  Peters  handed  Betts  the  $20  bill  and 
asked  for  a  receipt  for  it,  which  Betts  gave  him.  Webb 
and  the  constable  then  came  into  the  room  and  Webb 
stepped  to  the  couch  and  lifted  it  from  over  the  two  young 
men.  Webb  then  ordered  the  constable  to  arrest  Peters. 
When  the  couch  was  lifted  Peters  raised  his  hands  and 
said,  "Oh!  my  God!"  and  also  something  to  the  effect  that 
he  thought  before  that  the  State's  attorney  was  smart  but 
now  he  knew  it.  The  two  young  men  testified  substantially 
the  same  as  to  what  took,  place  in  the  room  as  did  Webb 
and  Betts. 

Peters'  account  of  the  transaction  was,  that  when  he 
went  to  the  State's  attorney's  office  Webb  first  asked  him 
to  go  to  a  saloon  down-stairs  and  have  a  drink ;  that  after 
they  returned  they  went  into  a  back  room  and  the  follow- 
ing took  place :  "I  went  in  and  we  sat  down  at  a  long  table, 
and  he  says,  'Do  you  know  what  the  costs  in  this  case  is?' 
I  says,  'I  have  no  idea,  Charley,'  and  he  says,  'The  costs  is 
$115,'  and  I  says,  'Gee!  That  much  for  the  first  offense?' 
and  he  says,  'Yes,  I  get  $15  out  of  that.'  I  says,  'Is  that 
all  you  get  out  of  it?'  and  he  says,  'That  is  all.'  And  he 
says,  'How  much  are  you  willing  to  pay?'  and  I  says,*  'I 
don't  know,  Charley ;  I  won't  say ;  I  may  say  too  much  or 
not  enough.'  And  he  says,  'You  will  tell  somebody,'  and 
I  said,  'No,  I  won't,'  and  he  says,  'Oh!  you  will  tell  some- 
body,' and  I  says,  'No,  I  won't;  I  won't  even  tell  my  wife; 
I  know  my  business.'  And  he  says,  'How  will  $25  do?'  I 
studied  awhile  and  I  said  I  was  a  poor  devil  and  it  was 
hard  to  make  a  living,  and  I  says,  'Now  is  your  time  to 
show  leniency  for  what  I  done  for  you,'  [when  Webb  was 
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a  candidate,]  and  he  says,  'All  right;  $20  will  do/  He 
says,  'I  will  not  take  it  myself;  I  will  send  a  man  in  and 
he  will  take  it/  and  I  said,  'All  right ;  it  is  up  to  you ;  I 
am  satisfied.'  "  His  account  of  what  took  place  after  Webb 
walked  out  and  Betts  came  into  the  room  is  .substantially 
the  same  as  that  given  by  the  other  witnesses.  Webb  tes- 
tified positively  that  he  did  not  first  take  Peters  down  to 
a  saloon  and  treat  him. 

Counsel  for  plaintiff  in  error  first  argue  that  if  he  is 
guilty  of  any  criminal  offense  in  this  case,  under  our  stat- 
ute it  is  the  offense  of  an  attempt  to  commit  bribery  and 
not  the  offense  of  bribery  itself.  Section  31  of  the  Criminal 
Code,  so  far  as  it  applies  to  this  question,  reads  as  follows : 
"Whoever  corruptly,  directly  or  indirectly,  gives  any  money 
or  other  bribe  *  *  *  to  any  State's  attorney  *  *  * 
after  his  election,  *  *  *  either  before  or  after  he  is 
qualified,  with  intent  to  influence  his  act,  vote,  opinion,  de- 
cision or  judgment  on  any  matter,  question,  cause  or  pro- 
ceeding which  may  be  then  pending,  or  may  by  law  come 
or  be  brought  before  him,  in  his  official  capacity,  or  to  cause 
him  to  execute  any  of  the  powers  in  him  vested,  or  to  per- 
form any  duty  of  him  required,  with  partiality  or  favor,  or 
otherwise  than  as  required  by  law,  *  *  *  the  person  so 
giving,  and  the  officer  so  receiving  any  money  *  *  *  with 
intent  or  for  the  purpose  or  consideration  aforesaid,  shall 
be  deemed  guilty  of  bribery,  and  shall  be  punished  by  con- 
finement in  the  penitentiary  for  a  term  not  less  than  one 
year  nor  more  than  five  years."  Section  32  of  the  Crimi- 
nal Code  reads :  "Every  person  who  shall  offer  or  attempt 
to  bribe  any  *  *  *  State's  attorney  or  other  officer,  min- 
isterial or  judicial,  *  *  *  in  any  of  the  cases  mentioned 
in  the  preceding  section,  and  every  such  officer  who  shall 
propose  or  agree  to  receive  a  bribe  in  any  of  such  cases, 
shall  be  fined  not  exceeding  $5000." 

Bribery,  under  the  common  law,  is  usually  defined  to  be 
the  giving  or  receiving  anything  of  value,  or  any  valuable 
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service,  intended  to  influence  one  in  the  discharge  of  a 
legal  duty.  (4  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 907; 
1  Russell  on  Crimes, — 7th  Eng.  and  1st  Can.  ed. — 627; 
3  Greenleaf  on  Evidence, — 16th  ed. — sec.  7153  Wharton  on 
Crim.  Law, — nth  ed. — sec.  2214;  Rex  v.  Vaughan,  4  Burr. 
2494.)  At  common  law  bribery  was  a  misdemeanor,  and 
the  distinction  between  bribery  and  the  attempt  to  bribe  was 
of  little  practical  importance,  as  the  offer  to  bribe,  though 
there  was  no  acceptance  or  delivery  of  the  gift  or  reward, 
was  indictable  and  punishable  in  the  same  way  as  if  there 
had  been  both  delivery  and  acceptance.  (State  v.  Ellis, 
97  Am.  Dec.  (N.  J.)  707,  and  authorities  cited  in  note; 
Rudolph  v.  State,  116  Am.  St.  Rep.  32,  and  note.)  In 
many  States  and  jurisdictions,  as  in  Illinois,  separate  stat- 
utes have  been  enacted  as  to  bribery  and  the  attempt  to 
bribe  and  different  punishments  fixed  for  the  two  offenses. 
What  are  the  necessary  elements  of  the  crime  of  bribery 
and  that  of  an  attempt  to  bribe  will  depend,  therefore,  quite 
largely  upon  the  wording  of  the  particular  statute  under 
consideration.  In  some  jurisdictions,  in  order  to  constitute 
bribery  the  act  of  at  least  two  persons  is  essential  and  it 
must  be  proved  that  the  minds  of  the  two  concur,  (New- 
man v.  People,  23  Colo.  300;  2  Ency.  of  Evidence,  763;) 
whiie  in  others,  upon  the  full  and  complete  delivery  of  the 
bribe  or  money,  so  that  it  is  out  of  the  possession  and  con- 
trol of  the  person  making  the  delivery  with  the  corrupt  in- 
tention, on  his  part,  of  influencing  the  public  official,  the 
offense  is  complete,  although  the  official  received  it  in  igno- 
rance or  retained  it  solely  for  the  purpose  of  public  justice. 
(Commonwealth  v.  Murray,  135  Mass.  530;  Henslow  v. 
Fawcett,  3  Ad.  &  Ell.  51.)  The  gist  of  either  offense  is 
the  tendency  of  the  bribe  to  pervert  justice.  Such  being  the 
case,  the  attempt  to  bribe,  as  well  as  the  completed  act  of 
bribery,  is  dangerous  and  injurious  to  the  community  at 
large,  for,  as  this  court  has  said  in  Walsh  v.  People,  65  111. 
58,  "the  offer  is  a  sore  temptation  to  the  weak  or  the  de- 
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praved.  It  tends  to  corrupt,  and  as  the  law  abhors  the  least 
tendency  to  corruption  it  punishes  the  act,  which  is  cal- 
culated to  debase  and  which  may  affect  prejudicially  the 
morals  of  the  community.,,  The  legislature,  in  passing  the 
two  sections  of  the  Criminal  Code  in  question,  evidently 
thought  that  the  completed  act  was  more  serious  and  cor- 
rupting in  its  tendency  than  an  ineffectual  attempt  to  bribe. 
Reading  these  two  sections  together,  did  the  legislature  in- 
tend that  in  order  to  constitute  the  crime  of  bribery  the 
acts  of  two  persons  were  essential  ? — that  of  him  who  gives 
and  him  who  receives,  the  minds  of  the  two  concurring? 
Or  did  they  intend  that  the  offense  of  bribery  was  complete 
if  the  public  official  took  the  money  or  other  thing  offered 
as  a  bribe  but  not  with  a  corrupt  intent?  No  one  reading 
this  record  would  for  a  moment  contend  that  the  State's 
attorney  was  guilty  of  bribery.  In  the  common  understand- 
ing of  that  term  no  one  would  argue  that  he  had  been 
bribed.  If  he,  instead  of  having  Betts  receive  the  $20,  had 
in  his  interview  told  plaintiff  in  error  positively  that  he 
would  not  accept  the  money  under  any  circumstances  and 
ordered  him  out  of  his  office,  it  would  hardly  be  contended 
that  plaintiff  in  error  would  then  be  guilty  of  more  than  an 
attempt  to  bribe.  Bishop,  in  discussing  bribery  and  the  at- 
tempt to  bribe,  says:  "Since  bribery  is  misdemeanor  and 
attempt  is  the  same  it  is  of  little  consequence  which  form 
of  the  doctrine  we  follow,  the  result  in  either  case  being 
the  same.  But  it  promotes  a  desirable  uniformity  in  the 
terms  of  the  law  to  treat  of  the  unaccepted  offer  as  an  at- 
tempt,— not  as  the  substantive  crime. "  (2  Bishop's  New 
Crim.  Law,  sec.  88.)  Greenleaf  says:  "The  misdemeanor 
is  complete  by  the  offer  of  the  bribe,  so  far  as  the  offer  is 
concerned.  If  the  offer  is  accepted  both  parties  are  guilty." 
(3  Greenleaf  on  Evidence, — 16th  ed. — sec.  72.)  If  the  of- 
fer is  accepted  with  a  corrupt  motive  both  parties  are  guilty 
of  bribery,  even  though  the  public  official  changes  his  mind 
and  breaks  his  promise.   (Sulston  v.  Norton,  3  Burr.  1235.) 
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This  offer  was  not  accepted  by  the  State's  attorney  in  any 
true  sense  of  the  meaning  of  that  word.  We  must  assume 
that  the  legislature  had  in  mind,  in  the  passage  of  these 
two  sections  of  the  Criminal  Code  distinguishing  between 
bribery  and  the  attempt  to  bribe,  the  common  law  as  it  ex- 
isted at  that  time.  This  being  so,  the  conclusion  logically 
follows  that  they  did  not  intend  that  a  person  should  be 
guilty  of  the  offense  of  bribery  unless  the  bribe  was  ac- 
cepted. It  must  therefore  be  held  that  plaintiff  in  error 
cannot,  on  the  facts  in  this  record,  be  held  guilty  of  bribery. 

Counsel  further  argue  that  plaintiff  in  error,  under  these 
facts,  was  not  guilty  even  of  an  attempt  at  bribery.  With 
this  we  do  not  agree.  This  case  does  not  come  within  the 
reasoning  of  this  court  in  Love  v.  People,  160  111.  501, 
where  it  was  held  that  the  offense  of  burglary  there  under 
consideration  was  committed  at  the  instigation  and  encour- 
agement of  the  owner  of  the  premises,  but  rather  comes 
within  the  reasoning  of  this  court  in  People  v.  Smith,  251 
111.  185,  and  People  v.  Hartford  Life  Ins.  Co.  252  id.  398, 
where  it  was  stated  it  was  hot  in  violation  of  the  law 
to  find  out  whether  offenses  were  being  committed  and  to 
take  precautions  to  ascertain  whether  the  suspected  persons 
would  commit  the  offense.  The  evidence  justifies  the  sub- 
mission of  this  last  mentioned  offense  to  a  jury. 

Counsel  further  contend  that  the  court  erred  in  refusing 
to  permit  plaintiff  in  error  to  testify  as  to  his  intention  in 
giving  the  $20  to  Betts  for  the  State's  attorney.  The  pre- 
vailing rule  of  law,  sustained  by  the  great  weight  of  au- 
thority, is,  that  whenever  the  motive,  intention  or  belief  of 
a  person  is  relevant  to  the  issue  it  is  competent  for  such 
person  to  testify  directly  on  that  point.  (Jones  on  Evi- 
dence,— 2d  ed. — sec.  170.)  This  court  has  held  that  where 
the  intent  is  an  important  element  constituting  the  offense 
the  accused  has  the  right  to  testify  what  his  intention  was 
in  the  commission  of  the  act.  (Wohlford  v.  People,  148 
111.  296.)    The  court  erred  in  not  permitting  plaintiff  in  er- 
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ror  to  answer  the  question.  We  do  not  think,  however, 
we  would  reverse  for  that  error  alone,  as  a  reading  of 
his  examination  shows  that  he  gave  practically  a  complete 
statement  as  to  what  his  intention  or  motive  was. 

For  the  reasons  stated  the  judgment  must  be  reversed 
and  the  cause  remanded.  jj^  and  ramnded. 


John  Henry,  Appellee,  vs.  Charles  Britt,  Appellant. 
Opinion  filed  October  16,  1914. 

1.  Deeds — when  a  deed  stands  as  mere  security  for  money  ad- 
vanced. Where  a  purchaser  of  land  assigns  his  contract  to  a  third 
person  as  security  for  payments  to  be  made  on  the  contract,  and 
the  assignee,  on  completing  the  payments,  takes  from  the  original 
vendor  an  absolute  deed  of  conveyance,  the  deed  will  stand  as 
mere  security  for  the  money  advanced. 

2.  Appeals  and  errors — when  a  freehold  is  not  involved.  A 
freehold  is  not  involved  on  appeal  from  a  decree  holding  a  deed 
to  be  mere  security  for  payments  made  by  the  complainant  and 
ordering  a  conveyance  to  be  made  to  him  upon  payment  of  the 
amount  found  due,  as  the  complainant  may  or  may  not  pay  such 
balance. 

Appeal  from  the  Circuit  Court  of  Pulaski  county;  the 
Hon.  A:  W.  Lewis,  Judge,  presiding. 

C.  S.  Miller,  and  L.  M.  Bradley,  for  appellant. 

Charles  L.  Rice,  for  appellee. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

John  Henry,  appellee,  by  his  amended  bill  in  equity 
filed  in  the  circuit  court  of  Pulaski  county  against  Charles 
Britt,  appellant,  Margaret  A.  Brown,  executrix  of  the  will 
of  A.  W.  Brown,  deceased,  and  Burton  Bagby,  guardian 
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of  said  Charles  Britt,  alleged  that  on  August  i,  1904, 
J.  B.  Mathis,  being  the  owner  of  the  south-west  quarter  of 
the  south-east  quarter  of  section  29,  in  township  14,  south, 
range  1,  west  of  the  third  principal  meridian,  in  the  said 
county,  made  and  delivered  to  the  complainant  a  bond,  also 
signed  by  his  wife,  Nellie  I.  Mathis)  conditioned  for  the 
conveyance  of  said  tract  of  land  to  the  complainant  for 
the  sum  of  $850,  payable  $173  cash  in  hand  and  the  re- 
mainder in  annual  payments  of  $135  each,  with  interest  at 
seven  per  cent;  that  complainant  made  the  cash  payment 
and  entered  into  possession  of  the  premises  and  has  ever 
since  been  in  possession  thereof;  that  on  May  1,  1905, 
said  J.  B.  Mathis  and  Nellie  I.  Mathis,  his  wife,  executed 
a  quit-claim  deed  of  said  premises  to  A.  W.  Brown,  sub- 
ject to  the  terms  and  conditions  of  the  bond  for  a  deed, 
which  were  assumed  by  A.  W.  Brown;  that  in  the  year 
1906  the  complainant  entered  into  an  agreement  with  Grant 
Britt  by  which  Britt  agreed  to  pay  to  A.  W.  Brown  the 
amount  remaining  due  and  unpaid  by  the  terms  of  the 
bond,  and  upon  complainant  re-paying  to  him  the  amount 
so  paid  convey  the  premises  to  the  complainant,  and  in 
pursuance  of  said  agreement  the  complainant  assigned  to 
Grant  Britt  the  bond  for  a  deed ;  that  on  October  25,  1906, 
A.  W.  Brown  died,  and  afterward  the  defendant  Marga- 
ret A.  Brown  was  appointed  executrix  of  his  will;  that 
on  December  14,  1906,  Grant  Britt  died,  leaving  the  de- 
fendant Charles  Britt,  a  minor,  his  son  and  only  heir-at- 
law;  that  on  October  15,  1907,  Margaret  A.  Brown,  as 
execijtrix  of  the  will  of  A.  W.  Brown,  conveyed  the  prem- 
ises to  Charles  Britt;  that  on  October  19,  1908,  H.  M. 
Britt  was  appointed  guardian  of  Charles  Britt;  that  the 
complainant  had  paid  to  H.  M.  Britt,  as  guardian,  the  re- 
mainder of  the  purchase  money  due;  that  when  the  bill 
was  filed  the  defendant  Burton  Bagby  was  guardian  of 
Charles  Britt,  and  that  the  complainant  had  demanded  the 
execution  of  a  deed,  which  was  refused.     The  defendant 
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Margaret  A.  Brown,  executrix  of  the  will  of  A.  W.  Brown, 
deceased,  by  her  answer  admitted  the  making  of  the  con- 
veyance to  A.  W.  Brown  subject  to  the  bond  for  a  deed, 
and  his  death,  and  the  conveyance  by  her,  as  executrix,  to 
Charles  Britt,  so  that  there  was  no  controversy  as  to  any 
matter  concerning  her  or  A.  W.  Brown.  The  defendants 
Charles  Britt  and  Burton  Bagby,  his  guardian,  answered 
that  they  were  not  informed  as  to  the  alleged  purchase 
by  the  complainant  from  J.  B.  Mathis,  or  the  payment 
of  $173,  or  of  the  deed  from  J.  B.  Mathis  and  Nellie  I. 
Mathis,  his  wife,  to  A.  W.  Brown.  They  made  no  denial 
of  the  averments  of  the  bill  respecting  the  agreement  be- 
tween the  complainant  and  Grant  Britt  and  made  no  an- 
swer to  such  averments,  but  they  denied  that  complainant 
had  performed  his  obligation  or  had  paid  any  sum  to  them 
or  either  of  them,  or  on  behalf  of  either  of  them,  on  the 
purchase  price  of  the  land,  or  that  he  had  paid  any  taxes 
or  assessments  or  performed  his  part  of  the  agreement. 
They  alleged  that  the  only  thing  that  the  complainant  ever 
gave  them  was  a  few  loads  of  corn  paid  as  rent,  and  they 
invoked  the  Statute  of  Frauds  and  Perjuries  as  against 
the  agreement  between  the  complainant  and  Grant  Britt. 
There  was  therefore  no  issue  made  by  the  pleadings  ex- 
cept the  single  question  whether  the  complainant  had  paid 
the  amount  due,  but,  of  course,  it  was  necessary  for  com- 
plainant to  prove  the  facts  alleged  which  were  not  admit- 
ted. The  chancellor  heard  the  evidence,  found  the  facts 
as  alleged  in  the  bill  and  stated  an  account  between  the 
complainant  and  Charles  Britt  and  entered  a  decree  find- 
ing that  Charles  Britt  had  attained  his  majority;  that  the 
balance  due  from  the  complainant  was  $35-75,  and  order- 
ing that  upon  payment  of  said  sum  Charles  Britt  execute 
and  deliver  a  deed  of  the  premises  to  the  complainant,  and 
in  default  of  such  conveyance  a  special  master  in  chancery 
appointed  for  that  purpose  should  execute  the  deed  in  his 
behalf.    From  that  decree  Charles  Britt  alone  appealed. 
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At  the  hearing  there  was  no  dispute  as  to  the  making 
of  the  bond  for  a  deed,  the  right  of  the  holder  of  the  bond 
to  a  conveyance  upon  payment  of  the  stipulated  amount, 
nor  as  to  the  conveyances  alleged  in  the  bill.  The  matter 
of  fact  in  dispute  was  whether  the  complainant  had  re- 
paid the  advances  made  to  complete  the  payments  on  the 
bond  for.  a  deed,  and  the  question  of  law  was  whether  the 
contract  between  him  and  Grant  Britt  was  subject  to  the 
defense  of  the  Statute  of  Frauds.  The  errors  assigned 
and  argued  in  this  court  are,  that  the  oral  contract  between 
the  complainant  and  Grant  Britt  could  not  be  enforced  in 
a  case  where  the  Statute  of  Frauds  was  invoked,  as  was 
done  in  this  case;  that  if  Grant  Britt  was  a  trustee  under 
the  alleged  agreement  it  was  void  as  an  express  trust,  and 
that  there  was  no  resulting  trust. 

Where  a  purchaser  of  land  assigns  his  contract  to  a 
third  person  as  security  for  payments  to  be  made  on  the 
contract,  and  the  assignee,  on  completing  the  payments, 
takes  from  the  original  vendor  an  absolute  deed  of  con- 
veyance, the  deed  will  stand  as  a  mere  security  for  the 
moneys  advanced.  (Smith  v.  Cremer,  71  111.  185.)  In 
the  case  of  a  bill  filed  to  enforce  such  an  agreement  the 
freehold  is  not  involved  and  an  appeal  is  required  by  law 
to  be  taken  to  the  Appellate  Court.  The  complainant  in 
this  case  would  not  necessarily  gain  or  Charles  Britt  lose 
the  freehold,  but  the  complainant  would  only  be  entitled 
to  a  conveyance  upon  payment  of  the  balance  found  due, 
which  he  might  or  might  not  pay.  The  appeal  should 
have  been  taken  to  the  Appellate  Court.  Kirchoff  x.JJnion 
Mutual  Life  Ins.  Co.  128  111.  199;  Ryan  v.  Sanford,  133 
id.  291 ;  Adamski  v.  Wieczorek,.  181  id.  361 ;  Bddleman 
v.  Fasig,  218  id.  340;  Burroughs  v.  Kots,  226  id.  40. 

The  cause  is  transferred  to  the  Appellate  Court  for 

the  Fourth  District.  r„        .        t„       , 

Cause  transferred. 
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The  Village  of  Homewood,  Appellee,  vs.  Thomas  S. 
Granniss,  Appellant. 

Opinion  filed  October  16,  1914. 

1.  Special  assessments— failure  to  hold  a  public  hearing  does 
not  render  an  ordinance  and  all  proceedings  void.  Where  an  ordi- 
nance provides  for  the  construction  of  a  sidewalk  with  a  berme  of 
earth  a  public  hearing  is  required,  but  the  failure  to  hold  such 
hearing  does  not  render  the  ordinance  and  all  other  proceedings 
void,  and  such  objection  cannot  be  urged  on  the  hearing  under 
section  84  of  the  Improvement  act,  concerning  the  final  certificate 
of  the  completion  of  the  improvement. 

2.  Same — failure  to  hold  public  hearing  does  not  deprive  county 
court  of  jurisdiction.  It  will  be  presumed  when  the  board  of  local 
improvements  recommends  an  ordinance  for  an  improvement  that 
a  public  hearing  has  been  had  if  one  is  necessary,  and  the  fact  that 
no  public  hearing  has  been  had  does  not  deprive  the  county  court 
of  jurisdiction  of  the  subject  matter,  and  its  judgment  of  confirma- 
tion is  not,  therefore,  void  but  merely  erroneous. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  John  E.  Owens,  Judge,  presiding. 

William  J.  Donlin,  for  appellant. 

Otto  F.  Reich,  (I.  T.  Greenacre,  of  counsel,)  for 
appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Cook  county  overruling  the  objections  of  appellant  as  to 
the  final  certificate  of  the  cost  of  a  special  assessment  for 
the  construction  of  a  sidewalk  in  the  village  of  Homewood. 
The  work  was  completed  and  accepted  by  the  board  of 
local  improvements  of  that  village  and  the  final  certificate 
issued  accordingly.  It  is  conceded  that  the  finding  is  con- 
clusive on  all  questions  of  fact.  Village  of  Nile's  Center  v. 
Schmitz,  261  111.  467. 
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An  ordinance  was  passed  by  the  said  village,  under. the 
Local  Improvement  act  of  1897,  f°r  a  special  assessment 
for  said  improvement,  and  a  petition  to  levy  the  assess- 
ment therefor  was  filed  in  the  county  court  of  Cook  county. 
Judgment  of  confirmation  against  the  property  was  there- 
after entered  in  said  court.  The  sole  contention  urged  here 
is  that  said  ordinance  was  void  and  that  all  proceedings 
were  therefore  a  nullity.  The  basis  of  the  argument  of 
counsel  for  appellant  on  this  question  is,  that  under  this 
ordinance  a  berme  was  to  be  constructed  of  earth  along  said 
sidewalk,  in  such  manner  and  "of  such  size  as  to  be  one 
foot  on  each  side  of  and  flush  with  the  top  of  the  completed 
walk,"  sloping  to  the  surface  of  the  ground  at  the  rate  of 
one  and  one-half  feet  horizontal  to  one  foot  vertical ;  that 
as  such  berme  was  not,  under  the  decisions,  a  part  of  such 
sidewalk  a  public  hearing  was  required,  and  that  no  public 
hearing  was  had.  This  court  has  held  that  for  a  sidewalk 
constructed  with  a  berme,  as  this  was  constructed,  a  public 
hearing  should  have  been  had  by  the  board  of  local  im- 
provements. (City  of  Chicago  v.  Basset t,  238  111.  412 ;  Vil- 
lage of  Glencoe  v.  Uthe,  253  id.  518;  City  of  Chicago  v. 
Bdens,  261  id.  272.)  The  record  shows  that  it  was  agreed 
by  the  parties  that  no  public  hearing  was  held.  If  the  fail- 
ure to  hold  the  public  hearing  makes  the  ordinance  and  all 
other  proceedings  in  connection  therewith  absolutely  void 
then  this  question  can  be  raised  on  this  hearing.  (City  of 
Lincoln  v.  Harts,  250  111.  273.)  If  the  failure  to  have 
such  public  hearing  makes  the  proceedings  defective,  only, 
then  this  question  cannot  be  raised  on  a  hearing,  under  sec- 
tion 84  of  the  Local  Improvement  act.  The  question  has 
never  been  decided  by  this  court.  It  was  stated  in  Village 
of  Glencoe  v.  Uthe,  supra,  that  failure  to  have  the  public 
hearing  rendered  the  proceeding  "erroneous."  The  cases 
cited  by  counsel  for  appellant,  such  as  People  v.  Field,  197 
111.  568,  People  v.  Patton,  223  id.  379,  and  People  v.  Klehm, 
238  id.  89,  were  proceedings  under  the  special  Sidewalk  act 
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of  1875  and  are  not  in  point  on  the  precise  question  here 
involved.  The  main  provisions  as  to  public  hearings  under 
the  Local  Improvement  act  of  1897  are  found  in  sections  7 
and  8  of  that  act.  Sections  8  and  9  provide  that  the  board 
of  local  improvements  shall  prepare  an  ordinance  for  the 
improvement  and  present  it,  with  their  recommendation,  to 
the  city  council  or  board  of  trustees,  and  section  9  states, 
among  other  things,  that  "the  recommendation  by  said  board 
shall  be  prima  facie  evidence  that  all  preliminary  require- 
ments of  the  law  have  been  complied  with."  It  has  been 
repeatedly  held  in  construing  this  statute,  that  the  burden 
of  proof  is  upon  the  objectors  to  show  non-compliance 
with  the  requirements  preliminary  to  the  improvement  ordi- 
nance; that  the  recommendation  of  the  board  establishes 
the  fact,  prima  facie,  that  all  such  preliminary  requirements 
have  been  complied  with.  (Chicago  Union  Traction  Co.  v. 
City  of  Chicago,  202  111.  576 ;  Richards  v.  City  of  Jersey- 
ville,  214  id.  67;  Guyer  v.  City  of  Rock  Island,  215  id. 
144;  City  of  East  St.  Louis  v.  Davis,  233  id.  553;  People 
v.  Bels,  252  id.  296;  Leitch  v.  People,  183  id.  569.)  There 
is  no  provision  in  the  statute  requiring  the  board  of  local 
improvements,  in  their  recommendation  to  the  council  or 
the  board  of  trustees,  to  refer  in  any  way  to  the  question 
whether  a  public  hearing  has  been  had.  It  will  be  pre- 
sumed, when  the  board  of  local  improvements  recommends 
the  ordinance,  that  if  a  public  hearing  was  required  such 
hearing  was  had.  It  necessarily  follows,  therefore,  that  the 
county  court,  in  entering  the  confirmation  judgment,  had 
jurisdiction  of  the  subject  matter.  No  question  is  raised 
as  to  the  jurisdiction  over  the  person  of  appellant  in  the 
confirmation  proceedings  in  the  county  court.  The  county 
court  having  had  jurisdiction  in  the  confirmation  proceed- 
ings both  of  the  subject  matter  and  the  person  of  appellant, 
the  failure  to  hold  a  public  hearing  would  not  render  the 
entire  proceedings  void  but  only  defective  or  erroneous. 
The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 

Digitized  by  VjOOQlC 
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The  Fountain  Creek  Drainage  District  No.  i,  De- 
fendant in  Error,  vs.  Aaron  W.  Smith  et  al.  Plaintiffs 
in  Error. 

Opinion  Hied  October  16,  T014. 

1.  Drainage — record  need  not  show  affirmatively  that  commis- 
sioners have  examined  all  the  land.  While  every  fact  essential  to 
the  jurisdiction  of  the  county  court  to  organize  a  drainage  district 
under  the  Levee  act  must  affirmatively  appear  in  the  record,  yet 
the  examination  of  the  land  by  the  commissioners,  as  required  by 
section  9,  is  not  a  jurisdictional  fact  and  need  not  affirmatively 
appear  in  the  record. 

2.  Same — when  failure  of  officer  signing  jurat  to  give  his  of- 
ficial character  is  not  fatal.  The  failure  of  the  officer  signing  the 
jurat  to  an  affidavit  to  state,  after  his  signature,  his  official  char- 
acter is  not  fatal,  where  it  appears  from  other  papers  in  the  record, 
including  the  file-mark  on  the  affidavit  itself,  that  such  officer  was 
county  clerk  and  clerk  of  the  county  court. 

3.  Same — what  does  not  invalidate  the  clerk's  notice  of  hear- 
ing. Under  the  Levee  act  the  duty  rests  upon  the  clerk  of  the 
county  court,  upon  the  filing  of  a  petition  to  organize  a  drainage 
district,  to  fix  a  time  and  place  for  hearing  without  any  order  of 
the  court,  and  the  facts  that  a  petition  is  presented  to  the  court 
and  the  court  enters  an  order  setting  the  same  time  and  place  as 
fixed  by  the  clerk  for  the  hearing  does  not  invalidate  the  notice 
of  the  clerk  even  though  the  order  is  faulty. 

4.  Same — district  may  determine  width  of  right  of  zvay  needed. 
A  levee  drainage  district,  being  a  corporation  having  the  power  of 
eminent  domain,  may  in  good  faith  determine  for  itself  the  width 
of  the  right  of  way  needed  for  its  ditches,  and  the  courts  will  not 
interfere  with  its  determination  in  that  regard  unless  it  appears 
there  has  been  an  abuse  of  discretion. 

5.  Same — owner's  use  of  right  of  way  not  occupied  by  ditch  is 
limited.  Under  the  Levee  act  the  owner  of  land  through  which  a 
right  of  way  for  a  ditch  is  condemned  owns  the  fee  after  con- 
demnation, but  he  has  only  such  right  to  use  the  land  as  is  not  in- 
consistent with  the  easement  required  by  the  drainage  district. 

Writ  of  Error  to  the  County  Court  of  Iroquois 
county;  the  Hon.  John  H.  Gillan,  Judge,  presiding. 

C.  E.  Russell,  and  Dyer  &  Dyer,  for  plaintiffs  in 
error. 
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A.  F.  Goodyear,  and  Saum  &  Maix>,  for  defendant  in 
error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  proceeding  in  the  county  court  of  Iroquois 
county  to  establish  under  the  Levee  act  a  drainage  district 
partly  in  Iroquois  county  and  partly  in  Vermilion  county. 
The  petition  was  filed  September  23,  19 13,  in  the  county 
court.  At  the  time  and  place  fixed  in  the  notice  of  the 
clerk,  given  as  required  by  the  statute,  the  county  court, 
after  a  hearing,  decided  that  the  petition  was  signed  by  a 
majority  of  the  land  owners  owning  more  than  one-third 
of  the  land  in  the  proposed  district  and  that  the  court  had 
jurisdiction  of  the  subject  matter  and  all  of  the  parties  to 
the  cause,  and  appointed  three  competent  persons  to  act  as 
commissioners  to  lay  out  the  proposed  district  and  make  a 
report  in  accordance  with  the  statute.  Objections  were 
filed  to  the  commissioners'  report  by  plaintiffs  in  error, 
which,  after  a  hearing,  were  overruled,  and  an  order  was 
entered,  in  accordance  with  the  provisions  of  section  16  of 
said  act,  organizing  the  district.  From  that  order  this  writ 
of  error  has  been  sued  out. 

From  the  record  it  appears  that  the  improvement  is  es- 
timated to  cost  $38,500,  and  that  it  extends  about  six  and 
one-half  miles  north  and  south  and  about  one  and  one-half 
miles  east  and  west,  and  contains  some  6000  acres,  the 
proposed  drains  to  be  constructed  being  in  part  open  and 
in  part  tile.  The  outlet  of  the  drainage  district  is  at  the 
northerly  end,  into  Pigeon  creek,  about  300  feet  north  of 
the  north  line  of  section  6,  township  24,  north,  range  13, 
in  Iroquois  county.  This  main  ditch  or  outlet  is  proposed 
to  be  constructed  with  a  100-foot  right  of  way,  and  ex- 
tends in  a  northerly  and  southerly  direction  entirely  across 
said  section  6.  Plaintiffs  in  error  own  the  south-east  quar- 
ter of  said  section.  The  open  ditch  as  proposed  to  be  con- 
structed through  their  lands  will  be  7  feet  deep,  6  feet 
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wide  at  the  bottom  and  27  feet  wide  at  the  top.  The  100- 
foot  right  of  way  across  plaintiffs  in  error's  land  contains 
6.71  acres. 

Counsel  for  plaintiffs  in  error  contend  that  the  record 
fails  to  show  that  the  county  court  had  jurisdiction  to  or- 
ganize the  district.  Every  fact  essential  to  the  jurisdiction 
of  the  court  to  establish  a  drainage  district  under  this  act 
must  be  shown  affirmatively  in  the  record.  {Wayne  City 
Drainage  District  v.  Boggs,  262  111.  338 ;  Drummer  Creek 
Drainage  District  v.  Roth,  244  id.  68.)  Section  9  of  the 
Levee  act,  as  amended  in  1909,  (Hurd's  Stat.  1913,  p. 
923,)  provides  that  "immediately  after  their  appointment 
the  commissioners  shall  examine  all  the  land  proposed  to 
be  drained  or  protected  and  the  lands  over  or  upon  which 
the  work  is  proposed  to  be  constructed"  and  determine  sev- 
eral things  specified  in  said  section.  Counsel  for  plaintiffs 
in  error  argue  that  this  provision  as  to  requiring  all  the 
lands  to  be  examined  by  the  commissioners  is  mandatory 
and  that  the  record  must  show  affirmatively  that  they  have 
done  so;  that  such  showing  is  jurisdictional,  and  that. as 
this  record  does  not  show  that  fact  affirmatively  the  case 
must  be  reversed.  The  entire  report  of  the  commissioners 
as  to  its  bearing  on  this  question,  fairly  construed,  in  our 
judgment  does  show  affirmatively  that  they  examined  all 
the  lands.  But,  waiving  that  question,  we  do  not  think  the 
record  must  show  that  they  have  done  this  in  order  to  give 
the  court  jurisdiction.  This  court  has  held  that  the  report 
of  the  commissioners  under  this  act  is  simply  advisory  in 
its  character;  that  the  court  is  not  in  any  way  bound  by 
it.  (Sny  Island  Drainage  District  v.  Shaw,  252  111.  142; 
Michigan  Central  Railroad  Co.  v.  Spring  Creek  Drainage 
District,  215  id.  501.)  Said  section  16  gives  the  form  of 
the  order  for  organizing  the  district  and  does  not  include 
within  its  terms  any  reference  to  the  report  of  the  com- 
missioners. The  report  of  the  commissioners  is  not  juris- 
dictional, as  that  word  was  used  in  the  decisions  first  cited 
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in  this  opinion  and  relied  upon  by  counsel  for  plaintiffs  in 
error. 

Counsel  further  contend  that  the  affidavit  filed  by  three 
signers  of  the  petition,  as  required  by  section  5  of  the  act, 
stating  that  they  have  examined  said  petition  and  are  ac- 
quainted with  the  locality  of  said  district,  and  that  the  pe- 
tition is  signed  by  a  majority  of  the  owners,  of  lawful  age, 
owning  more  than  one-third  of  the  area  of  the  lands  in 
the  proposed  district,  was  defective  because  it  was  sworn  to 
before  a  person  not  shown  by  the  record  to  have  authority 
to  administer  oaths.  The  affidavit  was  sworn  to  before 
Clarence  South,  who  did  not  give  his  official  character  after 
his  signature  to  the  jurat.  This  affidavit,  however,  with 
the  jurat  attached,  was  filed  the  same  day  it  was  sworn  to, 
and  marked,  "Filed  October  20,  19 13. — Clarence  South, 
county  clerk  and  clerk  of  the  county  court."  It  appears 
from  this  record  that  Clarence  South  was  county  clerk  and 
clerk  of  the  county  court,  and  he  had  authority,  therefore, 
to  administer  oaths.  The  omission  to  affix  the  official  de- 
scription is  not  usually  deemed  material  where  the  official 
character  of  the  officer  sufficiently  appears  from  other  pa- 
pers in  the  cause.  (2  Cyc.  31,  and  .cases  cited.)  This 
court  has  held,  under  a  similar  state  of  facts,  that  it  will 
be  presumed  that  the  affidavit  was  sworn  to  before  the  clerk. 
Singleton  v.  Wofford,  3  Scam.  576. 

It  is  further  contended  that  the  county  court  lost  juris- 
diction of  the  case  because  by  an  order  entered  September 
23,  19 1 3,  it  referred  to  the  petition  as  being  filed  September 
22,  when,  as  a  matter  of  fact,  it  was  filed  September  23; 
that  the  county  court  was  without  jurisdiction  to  correct 
this  order,  as  it  attempted  to  do,  on  December  1,  191 3,  the 
term  having  expired.  Under  the  Levee  act  the  duty  rests 
upon  the  clerk  of  the  court,  without  an  order  of  the  court, 
to  fix  a  time  and  place  for  the  hearing,  upon  the  filing  of 
a  petition.  This  was  done,  and  the  fact  that  a  petition 
was  presented  to  the  court  and  the  court  entered  an  order 
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setting  the  same  time  and  place  as  set  by  the  clerk  for  the 
hearing  does  not  invalidate  the  notice  of  the  clerk,  even 
though  the  order  of  the  court  was  faulty. 

Counsel  for  plaintiffs  in  error  further  argue  that  the 
court  should  have  sustained  objections  to  the  organization 
of  the  district  because  the  evidence  presented  proved  that 
the  ioo-foot  strip  across  their  land  was  not  needed;  that 
a  66-foot  strip  was  sufficient.  Two  witnesses,  one  a  sur- 
veyor, testified  for  plaintiffs  in  error  that  a  66-foot  right 
of  way  was  adequate.  Four  other  witnesses,  who  had  ex- 
perience in  farming,  thought  that  ioo  feet  was  unnecessary 
but  did  not  fix  definitely  what  width  would  be  needed.  The 
report  of  the  commissioners  recommended  106  feet.  One 
of  the  engineers  who  prepared  the  plans  and  profiles  intro- 
duced in  evidence  showing  the  character  of  the  work,  tes- 
tified at  some  length  with  reference  to  these  plans.  He 
stated  that  a  ioo-foot  right  of  way  was  required  for  the 
proposed  ditch;  that  the  plans  called  for  an  8- foot  berme 
on  each  bank,  which  would  make  a  space  of  43  feet  be- 
tween the  inside  edges  of  the  spoil  banks;  that  the  spoil 
banks  would  require  20  feet  on  each  side  if  the  dirt  were 
dumped  evenly  by  the  dredge,  but  as  it  was  frequently  nec- 
essary to  dump  it  unevenly,  more  than  20  feet  on  each  side 
would  be  required;  that  it  would  be  necessary,  on  either 
side,  to  reach  the  ditch  and  right  of  way  with  wagons 
carrying  coal  or  other  supplies;  that  it  was  usual  in  dig- 
ging ditches  of  this  character  in  that  county  to  have  a 
right  of  way  of  100  feet;  that  they  might  possibly  get 
along  with  an  85-foot  right  of  way  on  the  Smith  land  but 
the  spoil  banks  would  run  over  in  places. 

This  court  has  decided  frequently  that  a  corporation 
having  power  to  exercise  the  right  of  eminent  domain  will 
be  permitted  a  large  discretion  in  determining  for  itself  the 
amount  of  land  necessary  to  be  taken.  This  right,  how- 
ever, is  subject  to  all  the  statutory  and  constitutional  re- 
strictions on  the  subject,  and  the  courts  are  clothed  with 
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the  power  to  prevent  an  abuse.  (Bell  v.  Mattoon  Water- 
works Co.  245  111.  544;  Terre  Haute  and  Peoria  Rail- 
road Co.  v.  Robbins,  247  id.  376.)  If  petitioner  acts  in 
good  faith  and  shows  a  reasonable  necessity  for  the  con- 
demnation, in  view  of  its  present  and  future  business,  its 
discretion  will  not  be  interfered  with.  (2  Lewis  on  Emi- 
nent Domain, — 3d  ed. — sees.  453,  601 ;  Pittsburgh,  Fort 
Wayne  and  Chicago  Railway  Co.  v.  Sanitary  District,  218 
111.  286;  Schuster  v.  Sanitary  District,  177  id.  626;  Smith 
v.  Chicago  and  Western  Indiana  Railroad  Co.  105  id.  511.) 
This  court,  in  considering  the  principle  involved  in  this  case 
in  Lockie  v.  Mutual  Union  Telegraph  Co.  103  111.  401, 
held  that  where  the  statute  did  not  designate  the  width  of 
the  strip  of  land  to  be  taken  for  telegraph  purposes,  a  strip 
half  a  rod  in  width  for  a  single  line  of  poles  was  not  un- 
reasonable in  amount.  In  construing  the  right  to  take  land 
for  right  of  way  under  the  statute  here  under  considera- 
tion, it  was  said  in  Smith  v.  Drainage  District,  229  111.  155, 
that  "if  the  court  finds  that  the  use  for  which  the  prop- 
erty is  to  be  taken  is  a  public  one,  then  the  court  will  not 
inquire  into  the  extent  to  which  the  property  is  necessary 
for  such  use,  unless  it  appears  that  the  quantity  of  property 
taken  is  grossly  in  excess  of  the  amount  necessary  for  the 
use."    No  such  abuse  is  shown  on  this  record. 

There  is  no  force  in  the  argument  of  counsel  that  the 
testimony  of  the  engineer  of  the  district,  on  cross-exami- 
nation, to  the  effect  that  it  did  not  make  any  difference  to 
the  owner  how  wide  the  right  of  way  was,  .as  after  the 
ditch  was  dug  he  had  the  use  of  all  not  used  for  ditch 
purposes,  shows  that  the  proposed  width  was  unreasonable. 
He  had  already  testified  positively  that  100  feet  was  nec- 
essary, giving  apparently  good  reasons  for  his  opinion.  He 
was  the  only  witness  of  experience  who  had  gone  over  the 
ground  and  made  an  accurate  estimate.  While  under  this 
act  the  owner  retains,  after  condemnation,  a  fee  in  the  land 
condemned,  yet  he  would  only  retain  such  right  to  so  use 
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the  land  as  would  not  be  inconsistent  with  the  easement 
required  by  the  drainage  district.  {West  Skokie  Drainage 
District  v.  Dawson,  243  111.  175.)  That  easement  might 
require  the  district  to  come  upon  the  strip  to  repair  and 
look  after  the  ditch.  The  fact  that  the  engineer  was  mis- 
taken as  to  the  law  does  not  destroy  the  value  of  his  testi- 
mony as  to  the  practical  reasons  why  the  district  should 
have  100  feet  for  right  of  way. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 


Matej  Cigler,  Appellee,  vs.  Mary  Keinath  ei  al. — 
(Joseph  Spevak,  Appellant.) 

Opinion  Hied  October  16,  1914. 

1.  Bonds — undertaking  of  surety  is  strictly  construed.  The  un- 
dertaking of  a  surety  is  to  be  strictly  construed  and  his  liability  is 
not  to  be  extended  by  construction. 

2.  Same — provision  of  appeal  bond  construed  as  not  covering 
rent.  An  appeal  bond  given  on  appeal  from  an  order  granting  a 
writ  of  assistance,  the  undertaking  of  which  bond  is  that  the  ap- 
pellants shall  pay  "the  costs  and  damages  rendered  or  to  be  here- 
after rendered  against  them,  in  case  said  order  shall  be  affirmed," 
covers  only  such  costs  and  damages  as  have  been  theretofore  ren- 
dered in  the  trial  court  and  such  additional  costs  and  damages  as 
may  be  rendered  in  the  court  of  review,  and  does  not  cover  the 
rental  value  of  the  premises  during  the  period  the  appellee  was  de- 
prived of  possession  pending  the  decision  of  the  appeal.  (Shref- 
Her  v.  Nadclhoffer,  133  111.  536,  distinguished.) 

Appeal  from  the  Branch  "B"  Appellate  Court  for  the 
First  District; — heard  in  that  court  on  writ  of  error  to  the 
Municipal  Court  of  Chicago;  the  Hon.  Harry  P.  Dolan, 
Judge,  presiding. 

John  C.  Wilson,  for  appellant. 
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Charles  T.  Farson,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Appellee,  Matej  Cigler,  brought  suit  in  the  municipal 
court  of  Chicago  against  the  appellant,  Joseph  Spevak,  and 
others,  upon  an  appeal  bond.  The  municipal  court  rendered 
judgment  for  $43.70  against  appellant.  Appellee  sued  out 
a  writ  of  error  from  the  Appellate  Court  for  the  First 
District,  and  that  court  reversed  the  judgment  of  the  mu- 
nicipal court  and  rendered  judgment  for  $612.70  against 
appellant.  The  Appellate  Court  granted  a  certificate  of  im- 
portance, and  appellant  has  prosecuted  this  appeal. 

The  circumstances  under  which  the  appeal  bond  was 
given  are  as  follows:  During  the  year  1907  appellee  be- 
came the  purchaser  of  certain  real  estate  which  was  sold 
under  decree  of  the  superior  court  of  Cook  county.  The 
period  of  redemption  from  the  sale  having  expired,  appel- 
lee obtained  a  master's  deed  to  the  premises  and  made  ap- 
plication to  the  superior  court  for  a  writ  of  assistance.  On 
March  30,  1909,  the  superior  court  ordered  a  writ  of  as- 
sistance to  issue,  and  certain  of  the  defendants  who  were 
in  possession  of  the  premises  were  allowed  an  appeal  from 
that  order  to  the  Appellate  Court  for  the  First  District. 
These  defendants  gave  an  appeal  bond  in  the  penal  sum  of 
$1000,  with  appellant  and  others  as  sureties  thereon.  The 
condition  of  this  appeal  bond  was  as  follows :  "Now,  there- 
fore, if  the  said  Mary  Keinath,  Ernest  Keinath  and  Peter 
Rudolph  shall  duly  prosecute  their  said  appeal  with  effect 
and  pay  the  costs  and  damages  rendered  or  to  be  hereafter 
rendered  against  them,  in  case  said  order  shall  be  affirmed, 
in  said  Appellate  Court,  then  the  above  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  effect."  In 
January,  191 2,  the  Appellate  Court  affirmed  the  order  of 
the  superior  court,  the  cause  was  re-docketed  in  the  superior 
court,  appellee  obtained  possession  of  the  premises  under 
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the  writ  of  assistance  on  March  18,  1912,  and  suit  was 
brought  by  appellee  on  the  appeal  bond. 

In  addition  to  the  sum  of  $43.70  which  was  adjudged 
against  appellant  in  the  superior  court  and  Appellate  Court 
in  the  suit  in  which  the  appeal  bond  was  given,  appellee  in 
this  suit  sought  to  recover  against  appellant  the  rental  value 
of  the  premises  from  March  30,  1909,  to  March  18,  1912, 
which  by  stipulation  was  fixed  at  $534.  The  municipal 
court  allowed  the  item  of  $43.70  but  rejected  the  item  of 
$534  in  rendering  judgment  for  the  plaintiff.  The  Appel- 
late Court  reversed  the  judgment  of  the  municipal  court 
and  rendered  judgment  against  appellant  for  $612.70,  this 
amount  being  obtained  by  adding  the  item  of  $534  to  the 
item  of  $43.70  and  allowing  interest  on  the  total  from 
December  21,  19 12,  at  the  rate  of  five  per  cent  per  an- 
num. The  only  question  presented  for  our  determination 
is  whether  the  rental  value  of  the  premises  from  March  30, 
1909,  to  March  18,  1912,  can  be  recovered  in  a  suit  against 
appellant,  as  surety,  upon  the  appeal  bond. 

The  law  is  well  settled  that  the  undertaking  of  a  surety 
is  to  be  strictly  construed  and  his  liability  is  not  to  be  ex- 
tended by  construction.  (Cooper  v.  People,  85  111.  417; 
Tolman  Co.  v.  Rice,  164  id.  255;  Phoenix  Manf.  Co.  v. 
Bogardus,  231  id.  528.)  The  undertaking  of  appellant  was 
to  pay  "the  costs  and  damages  rendered  or  to  be  hereafter 
rendered  against  them,  in  case  said  order  shall  be  affirmed, 
in  said  Appellate  Court/'  Unless  the  liability  of  appellant 
is  to  be  extended  by  construction,  the  costs  and  damages 
referred  to  in  the  condition  are  only  such  costs  and  dam- 
ages theretofore  rendered  in  the  superior  court  and  such 
additional  costs  and  damages  as  might  thereafter  be  ren- 
dered in  the  Appellate  Court.  Such  is  the  plain  language 
of  the  condition.    Rothgerber  v.  Wonderly,  66  111.  390. 

*  Appellee  relies  chiefly  upon  ShrcflJer  v.  Nadelhoffer,  133 
111.  536,  in  support  of  the  judgment  of  the  Appellate  Court. 
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In  that  case  Nadelhoffer  had  obtained  a  decree  against  cer- 
tain parties  dismissing  their  bill  for  injunction.  The  com- 
plainants prosecuted  an  appeal  from  the  decree  to  the  Ap- 
pellate Court  and  gave  an  appeal  bond,  with  Shreffler  as 
surety  thereon.  The  condition  of  the  appeal  bond  was,  that 
if  the  complainants  in  the  bill  "shall  duly  prosecute  said 
appeal,  and  shall  moreover  pay  all  damages  and  damages 
growing  out  of  the  continuance  of  the  injunction  herein, 
costs  of  suit  rendered  and  to  be  rendered  against  them" 
by  the  Appellate  Court  in  case  the  decree  should  be  affirmed 
in  the  Appellate  Court,  then  the  obligation  should  be  null 
and  void,  otherwise  to  remain  in  full  force.  The  Appel- 
late Court  affirmed  the  decree  of  the  circuit  court  and  Na- 
delhoffer brought  suit  against  Shreffler  on  the  appeal  bond. 
The  question  presented  to  this  court  was  whether  Nadel- 
hoffer, in  the  suit  upon  the  appeal  bond,  could  recover  from 
Shreffler,  as  surety,  the  damages  occasioned  by  reason  of 
the  Continuance  of  the  injunction  pending  the  decision  of 
the  Appellate  Court,  and  we  held  that  recovery  could  be 
had  against  the  surety  for  such  damages.  That  case  is 
not  at  all  similar  to  the  one  at  bar.  There  the  appeal 
bond  expressly  covered  "damages  growing  out  of  the  con- 
tinuance of  the  injunction  herein."  Here  the  appeal  bond 
only  covers  "the  costs  and  damages  rendered  or  to  be  here- 
after rendered  against  them  *  *  *  in  said  Appellate 
Court."  Had  the  bond  covered  all  damages  that  might  be 
sustained  by  reason  of  prosecuting  the  appeal  to  the  Ap- 
pellate Court,  it  might  be  urged  with  considerable  force, 
under  the  authority  of  Shreffler  v.  Nadelhoffer,  supra,  that 
the  reasonable  rental  value  of  the  premises  during  the  time 
the  cause  was  pending  in  the  Appellate  Court  could  be  re- 
covered in  a  suit  on  the  appeal  bond. 

Appellee  in  this  suit  can  only  recover  the  costs  and 
damages  awarded  in  the  superior  court  and  in  the  Appel- 
late Court,  amounting  to  the  sum  of  $43.70.     Judgment 
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for  that  amount  was  rendered  by  the  municipal  court.  The 
judgment  of  the  Appellate  Court  is  therefore  reversed  and 
the  judgment  of  the  municipal  court  is  affirmed. 

Judgment  reversed. 


Charles  E.  Ely,  Defendant  in  Error,  vs.  The  King- 
Richardson  Company,  Plaintiff  in  Error. — Robert  E. 
Trosper,  Defendant  in  Error,  vs.  The  King-Rich- 
ardson Company,  Plaintiff  in  Error. — Bert  E.  Man- 
villE,  Defendant  in  Error,  vs.  The  King-Richardson 
Company,  Plaintiff  in  Error. 

Opinion  filed  October  16,  1014. 

1.  Accounting — when  bill  for  accounting  will  lie  on  contract 
claim.  A  court  of  equity  has  jurisdiction  to  entertain  a  bill  for 
accounting  even  though  the  complainants'  claims  are  based  upon 
contract  and  there  is  no  trust  relation  between  the  parties, 'where 
the  amount  of  such  claims  can  be  ascertained  only  by  an  investiga- 
tion of  the  accounts  of  the  defendant  and  the  books  and  papers  in 
its  possession,  and  the  accounts  themselves  are  so  complicated  that 
it  would  be  difficult  to  present  them  to  a  jury  in  a  manner  which 
would  enable  the  jurors  satisfactorily  to  determine  the  amount  due. 

2.  Same — when  the  complainants  are  not  barred  by  their  own 
wrong.  Even  though  the  conduct  of  agents  toward  their  employer 
is  inconsistent  with  good  faith  and  constitutes  such  a  breach  of 
contract  as  justifies  their  discharge,  they  do  not  for  such  reason 
forfeit  their  right  to  compensation  earned  before  the  time  of  their 
wrongful  acts,  and  they  are  entitled  to  maintain  a  bill  for  an. ac- 
counting for  the  purpose  of  determining  the  amount  so  due  them. 

3.  Same — when  it  is  not  error  to  require  defendant  to  turn  over 
notes  to  complainants.  In  accounting  it  is  not  error  to  require  the 
defendant  to  turn  over  notes  in  its  possession  to  the  complainants, 
where  the  defendant,  though  having  title  to  the  notes,  is  not  sub- 
stantially interested  in  them,  whereas  the  complainants  are  entitled 
to  the  proceeds  of  the  notes. when  collected  and  are  therefore  sub- 
stantially interested  in  their  collection. 

4.  Costs — costs  of  appeal  should  not  be  taxed  to  the  appellee 
if  modification  of  decree  is  immaterial.  If  the  modification  of  a 
decree  by  the  Appellate  Court  is  immaterial  the  costs  of  the  appeal 
should  not  be  taxed  against  the  appellee. 
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Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  John  Gibbons,  Judge, 
presiding. 

Boyle,  Mott  &  Haight,  for  plaintiff  in  error. 

Aujen,  Latham  &  Young,  for  defendants  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

Three  separate  bills  in  chancery  were  filed  in  the  circuit 
court  of  Cook  county  against  the  King-Richardson  Com- 
pany praying  for  an  accounting  and  other  relief.  Answers 
were  filed,  the  causes  were  referred  to  a  master,  and  a 
hearing  by  the  chancellor  resulted  in  decrees  granting  the 
relief  prayed  for.  The  defendant  prosecuted  appeals  to  the 
Appellate  Court  for  the  First  District,  which  modified  the 
decrees.  Upon  petitions  presented  by  the  defendant,  writs 
of  certiorari  were  awarded  from  this  court  and  the  causes 
have  been  consolidated  for  hearing,  the  questions  in  all  the 
cases  being  identical. 

The  business  of  the  King-Richardson  Company  is  the 
publication  and  sale  of  books  through  the  agency  of  can- 
vassers. It  maintains  an  office  in  Chicago  for  the  sale  of 
its  publications.  The  business  of  this  office  was  conducted 
by  the  three  complainants,  who  were  called  department  man- 
agers, all  the  territory  in  which  such  business  was  carried 
on  being  divided  among  them  and  the  entire  expense  of  the 
maintenance  of  the  office  and  the  conduct  of  the  business 
in  Chicago  being  divided  among  them  in  proportion  to  the 
amount  of  their  sales.  They  were  employed  under  separate 
written  contracts,  which  gave  to  each  the  control  of  certain 
territory  and  the  exclusive  right  to  sell  the  company's  pub- 
lications therein  for  the  period  of  three  years,  from  January 
i,  1908,  to  December  31,  1910.  Each  agreed  to  devote  his 
time  and  attention  exclusively  to  the  management  and  de- 
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velopment  of  the  sales  of  the  company's  publications  upon 
terms  and  conditions  authorized  by  it.  The  duties  of  each 
were  to  employ  suitable  men  as  field  managers  and  solicit- 
ors of  sales;  to  organize  and  direct  them;  to  require  them 
to  furnish  adequate  security  to  cover  all  money  advanced 
and  merchandise  shipped  to  them ;  to  conduct  necessary  cor- 
respondence and  keep  complete  records  of  their  work;  to 
employ  and  manage  the  office  force  employed  exclusively  in 
his  department;  to  supervise  accounts  and  co-operate  with 
the  auditing  department  for  their  prompt  collection;  to 
travel  in  his  territory  when  necessary  for  the  interest  of  the 
business;  to  do  all  in  his  power  to  further  the  interest  of 
the  company  and  to  follow  its  instructions  in  the  conduct 
of  his  department.  The  company  agreed  to  pay  each  of  the 
department  managers  a  salary  of  $150  a  month  and  neces- 
sary traveling  expenses  when  working  outside  the  city  of 
Chicago  in  connection  with  the  business  of  his  department, 
and  at  the  end  of  each  calendar  year  to  allow  him  com- 
missions in  addition  to  his  salary  and  expenses,  to  be  de- 
termined by  charging  him  with  his  salary  and  personal 
expense  account  and  all  salaries,  commissions,  due  bills  and 
allowances  to  all  employees  in  his  department,  together  with 
thirty-nine  per  cent  of  the  retail  price  of  all  books  sold  by 
his  department  and  the  actual  cost  of  prospectuses  and  out- 
fit supplies  used  therein,  and  crediting  him  with  all  cash 
receipts  from  business  transacted  by  his  department,  plus 
the  credit  balance,  or  less  the  debit  balance,  arising  from 
the  settlement  of  the  office  expense  account.  In  settling 
this  latter  account  the  manager  was  to  be  charged  with  all 
salaries  of  stenographers  and  other  office  assistants  engaged 
exclusively  in  the  conduct  of  the  business  of  his  department, 
all  stationery,  printed  matter,  office  supplies,  postage,  tele- 
grams, telephone  tolls  and  express  used  in  his  department, 
and  that  proportion  of  the  total  expense  of  the  maintenance 
of  the  Chicago  office  which  the  net  sales  of  his  department 
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bore  to  the  total  net  sales  of  the  office,  and  he  was  to  be 
credited  with  nine  per  cent  of  the  retail  price  of  the  total 
net  sales  of  his  department,  except  for  1908,  when  he  was 
to  be  credited  with  ten  per  cent.  The  manager  was  en- 
titled to  any  excess  of  receipts  above  the  total  charges 
against  him,  and  was  to  be  furnished  commission  state- 
ments not  later  than  October  25  of  each  year,,  including 
accounts  to  October  1,  and  thereafter  not  later  than  the 
twenty-fifth  day  of  each  month,  showing  accounts  up  to  the 
first  day  of  the  same  month,  until  all  business  of  the  fiscal 
year  should  be  closed.  Remittances  for  sales  were  made 
directly  to  the  company  and  were  applied  first  to  the  pay- 
ment of  the  charges  mentioned  in  the  contracts  of  employ- 
ment of  the  department  managers.  Subsequent  collections, 
as  received,  were  credited  to  the  department  managers,  and 
it  was  the  practice  of  the  auditor  to  give  to  each  of  the 
department  managers  at  the  end  of  each  month  a  check  for 
all  money  collected  from  the  business  in  his  territory.  Some 
of  the  accounts  prior  to  July  16,  19 10,  had  been  settled  by 
the  giving  of  notes,  and  these  notes  had  been  indorsed  by 
the  company's  auditor  and  delivered  to  the  complainants, 
respectively,  and  charged  to  them  as  if  they  had  received 
so  much  money.  On  July  16,  19 10,  the  complainants  were 
discharged  by  the  company  without  notice  and  excluded 
from  its  office.  The  company  took  possession  of  the  notes 
mentioned,  which  were  in  the  desks  of  the  complainants 
in  the  company's  office.  Soon  after,  the  complainants  filed 
these  bills  for  an  accounting  of  the  business  done  prior  to 
19 10,  that  year  not  being  included  because  the  contracts  pro- 
vided for  the  accounting  in  October  of  each  year.  Besides 
the  money  collected  and  standing  to  their  credit  the  com- 
plainants demanded  that  the  notes  should  be  delivered  to 
them  as  well  as  the  uncollected  accounts,  and  all  contracts, 
surety  agreements  and  correspondence  relating  thereto. 
The  decree  required  the  payment  by  the  company,  in  each 
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case,  of  the  amount  of  money  received  by  the  company  and 
due  to  the  complainant,  and  also  the  delivery  of  the  notes 
and  accounts  and  the  contracts  and  correspondence  con- 
cerning them.  The  modification  made  by  the  Appellate 
Court  consisted  only  in  the  addition  to  that  part  of  the 
decree  which  required  the  delivery  of  the  notes  to  the 
complainants,  of  the  words,  "which  notes  shall  be  indorsed 
'without  recourse,'  by  the  defendants." 

Although  the  complainants'  claims  were  based  upon  con- 
tracts and  there  was  no  trust  relation  between  the  parties, 
it  is  manifest  that  the  amount  of  those  claims,  respectively, 
could  be  ascertained  only  by  an  investigation  of  the  ac- 
counts of  the  plaintiff  in  error  and  the  bboks  and  papers 
in  its  possession,  and  that  the  accounts  themselves  were  so 
complicated  that  it  would  be  difficult  to  present  the  various 
items  to  a  jury  in  such  a  manner  as  to  enable  the  jurors 
satisfactorily  to  determine  the  amount  due.  In  such  case 
it  is  well  settled  in  this  State  that  a  court  of  equity  has 
jurisdiction  to  entertain  a  bill  for  an  accounting.  Miller  v. 
Russell,  224  111.  68;  Townsend  v.  Equitable  Life  Assur- 
ance Society,  263  id.  432. 

It  is  argued  on  behalf  of  the  plaintiff  in  error  that  the 
complainants  are  not  entitled  to  any  relief  in  equity  because 
they  do  not  come  into  court  with  clean  hands.  This  con- 
tention is  based  upon  the  fact  that  the  complainants  during 
the  year  19 10,  while  they  were  in  the  employ  of  the  plain- 
tiff in  error,  began  the  organization  of  a  rival  corporation 
in  the  same  business,  under  the  nafne  "The  W.  E.  Richard- 
son Company,"  for  the  purpose  of  carrying  on  business  in 
competition  with  the  plaintiff  in  error.  It  is  claimed  that 
the  complainants  attempted  to  induce  a  number  of  the  em- 
ployees of  the  plaintiff  in  error  to  enter  the  employment  of 
the  new  corporation,  and  in  several  cases  did  induce  em- 
ployees of  the  plaintiff  in  error  to  enter  into  contracts  with 
the  W.  E.  Richardson  Company  which  were  to  take  effect 
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before  their  contracts  with  the  King-Richardson  Company 
expired.  It  was  because  of  this  conduct  that  the  plaintiff 
in  error  discharged  the  complainants  in  July,  1910.  Even 
if  the  conduct  of  the  complainants  was  inconsistent  with 
good  faith  to  their  employer  and  constituted  a  breach  of 
their  contract,  they  did  not  thereby  forfeit  the  compensa- 
tion which  they  had  before  earned.  They  might  be  liable 
for  damages  for  the  breaches  of  their  contracts, — perhaps 
they  might  be  enjoined  from  pursuing  a  course  of  conduct 
inconsistent  with  their  contract  obligations, — but  they  could 
not  be  deprived  of  their  compensation  already  earned.  The 
accounting  sought  was  only  in  reference  to  the  business  of 
preceding  years  which  was  completed.  The  rights  of  the 
respective  parties  as  to  this  business  were  settled,  while 
no  accounting  of  the  business  of  1910  was  due  for  several 
months  after  the  bills  were  filed.  There  was  nothing  un- 
lawful or  contrary  to  good  morals  or  public  policy  in  the 
original  contracts  of  employment,  and  there  is  no  reason 
why  the  complainants  should  not  have  an  accounting  as 
to  their  compensation  under  them.  The  maxim  that  he 
who  comes  into  equity  must  do  equity  cannot  deprive  the 
complainants  of  their  right  to  an  accounting  which  is  not 
founded  in  any  way  upon  their  wrongful  conduct. 

The  notes  and  accounts  arising  out  of  the  business  for 
the  years  prior  to  1910  were  the  property  of  the  plaintiff 
in  error.  Their  amount,  when  collected,  would  be  immedi- 
ately due  and  payable  to  the  complainants  according  to  the 
express  terms  of  the  contracts,  the  plaintiff  in  error  having 
already  received  all  that  it  was  entitled  to  under  the  con- 
tracts. The  contracts  contained  no  express  requirement  up- 
on the  plaintiff  in  error  to  collect  these  notes  and  accounts. 
Their  only  provision  in  this  regard  was  that  the  complain- 
ants should  supervise  accounts  and  co-operate  with  the  au- 
diting department  for  their  prompt  collection.  Whether  the 
discharge  of  the  complainants  was  justified  or  not,  whether 
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the  severance  of  the  relations  between  the  parties  was  the 
result  of  a  wrong  on  the  one  side  or  the  other,  the  carrying 
out  of  the  terms  of  the  contract  in  regard  to  the  collection 
of  these  debts  would  be  attended  with  difficulty,  and  un- 
satisfactory. The  plaintiff  in  error  having  no  interest  in 
the  collection  of  the  debts  had  no  incentive  to  diligence,  and 
the  complainants  having  no  control  of  the  evidence  of  in- 
debtedness would  be  subject  to  inconvenience  in  making 
collections.  The  complainants  were  the  only  persons  inter- 
ested in  the  collection  of  the  debts,  and  the  plaintiff  in  er- 
ror was  in  reality  only  an  intermediary  or  conduit  through 
which  the  money  must  pass.  A  court  of  equity  having 
jurisdiction  of  the  subject  matter  of  the  accounting  between 
the  parties  under  these  contracts,  might  have  appointed  a 
receiver  for  the  collection  of  these  claims.  Since  the  plain- 
tiff in  error,  though  having  the  title,  was  without  any  sub- 
stantial interest,  it  was  not  inequitable  for  the  court,  instead 
of  appointing  a  receiver,  to  require  the  delivery  of  the  prop- 
erty itself  to  the  complainants,  who  alone  were  beneficially 
interested  in  the  proceeds.  The  notes  had  already  been  de- 
livered to  them  and  the  auditor  of  the  plaintiff  in  error  had 
attempted  to  indorse  them,  though  his  authority  to  make 
such  indorsement  is  denied  by  the  plaintiff  in  error.  The 
decree  required  the  delivery  of  the  notes  to  the  complain- 
ants but  did  not  require  any  further  indorsement  of  them 
by  the  plaintiff  in  error.  The  modification  of  the  decree  by 
the  Appellate  Court  was  therefore  immaterial.  To  make 
the  decree  effective  it  was  necessary  that  the  complainants 
should  have  access  to  the  itemized  statements  showing  pay- 
ments on  account  and  correspondence  referring  to  the  pay- 
ment and  collection  of  the  accounts,  and  the  court  properly 
required  that  such  statements  or  correspondence,  or  copies 
thereof,  should  be  delivered  to  the  complainants. 

Before  the  filing  of  the  answer  the  complainants  made 
a  motion  for  an  order  directing  the  plaintiff  in  error  to 
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deliver  to  the  complainants  the  notes  and  accounts  in  con- 
troversy, or  give  security  for  their  collection  and  the  pay- 
ment of  the  amount  collected  to  the  complainants  at  the 
termination  of  the  cause.  This  motion  was  referred  to  the 
master  and  a  large  amount  of  evidence  was  taken  upon  this 
reference.  The  motion  was  never  brought  to  a  hearing,  and 
it  is  insisted  that  the  costs  of  taking  this  evidence  should 
not  have  been  taxed  against  the  plaintiff  in  error,  as  it  was 
by  the  decree.  There  was  later  a  general  reference  of  the 
cause  to  the  same  master,  and  it  was  stipulated  that  the  evi- 
dence taken  on  the  reference  of  the  motion  should  stand  as 
evidence  under  the  general  reference,  and  such  evidence  was 
considered  on  the  final  hearing.  It  is  insisted  that  the  court 
had  no  jurisdiction  to  grant  the  motion,  and  that  therefore 
the  costs  made  on  the  reference  of  the  motion  should  not 
be  taxed  to  the  plaintiff  in  error.  Whether  the  court  could 
grant  the  motion  or  not,  the  evidence  taken  was  pertinent 
to  the  issues  in  the  cause  and  was  properly  taken  and  con- 
sidered in  the  cause.  The  taking  of  it  added  nothing  to  the 
costs  in  the  cause,  and  the  court  did  not  abuse  its  discre- 
tion in  taxing  all  the  costs  against  the  plaintiff  in  error. 

The  complainants  have  assigned  cross-errors  on  the 
judgment  of  the  Appellate  Court  taxing  the  costs  of  the 
appeal  against  them.  We  have  held  that  the  modification 
of  the  decree  by  the  Appellate  Court  was  immaterial.  The 
costs  should  not,  therefore,  have  been  adjudged  against  the 
appellees  there,  and  their  assignment  of  cross-errors  will  be 
sustained. 

The  judgments  of  the  Appellate  Court  are  reversed  and 
the  decrees  of  the  circuit  court  affirmed,  the  costs  of  all 
courts  to  be  paid  by  the  plaintiff  in  error. 

Judgments  reversed. 
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Hamlin's  Wizard  Oil  Company,  Defendant  in  Error,  vs. 

The  United  States  Express  Company,  Plaintiff  in 

Error. 

Opinion  Hied  October  16,  1014. 

1.  Evidence — what  evidence  is  prima  facie  sufficient  to  estab- 
lish a  forgery.  In  a  civil  case,  proof  that  the  indorsement  on  a 
check  or  draft  is  not  in  the  handwriting  of  the  purported  indorser 
is  sufficient,  prima  facie,  to  establish  a  forgery  and  justify  a  judg- 
ment based  upon  the  fact  of  such  forgery  without  proof,  in  the 
first  instance,  that  the  party  writing  the  indorsement  was  not  au- 
thorized to  do  so. 

2.  Same — when  defendant  cannot  object  to  entries  in  books  of 
account.  Where  the  defendant  in  a  civil  suit  offers  in  evidence 
entries  in  the  plaintiff's  books  of  account  to  establish  credits  in 
the  defendant's  favor  on  the  assumption  that  the  entries  were 
competent  evidence  of  admissions  by  the  plaintiff,  the  defendant 
cannot  deprive  the  plaintiff  of  the  benefit  of  other  entries  in  the 
books  relating  to  the  same  subject  matter  by  objecting  to  such 
entries  on  the  ground  that  it  appeared  the  books  had  not  been  hon- 
estly kept. 

3.  Bills  and  notes — what  does  not  defeat  action  to  recover 
because  of  forged  indorsements.  In  a  civil  suit  to  recover  the 
amount  of  certain  checks  and  drafts  cashed  by  the  defendant  on 
alleged  forged  indorsements  of  the#  plaintiff's  name,  the  fact  that 
plaintiff  might  have  brought  actions  against  the  makers  or  other 
indorsers  does  not  affect  the  right  of  action  against  the  defendant. 

4.  Same — general  rule  as  to  indorsement  of  commercial  paper. 
The  general  rule  is,  that  a  person  or  corporation  called  upon  to 
act  upon  the  faith  of  a  written  instrument,  including  an  indorse- 
ment of  commercial  paper,  must  ascertain  its  genuineness  at  his 
peril;  and  this  rule  rests  upon  public  policy  and  is  necessary  for 
the  security  of  commercial  transactions. 

5.  Same — when  express  company  is  liable  because  of  forged 
indorsements.  Where  an  express  company,  in  payment  for  money 
orders,  accepts  checks  and  drafts  payable  to  a  business  corpora- 
tion and  bearing  indorsements  forged  by  an  employee  of  the  cor- 
poration, who  converted  the  money  orders  to  his  own  use,  the 
express  company  is  liable  to  the  corporation  for  the  amount  of 
such  checks  and  drafts,  notwithstanding  the  corporation  might 
have  prevented  the  fraud  had  it  used  care  in  examining  its  books, 
which  were  kept  by  the  employee,  there  being  no  question  in  the 
case  of  authority  or  apparent  authority  to  make  the  indorsements 
as  agent. 
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6.  NECUGENCE— where  there  is  no  legal  duty  to  Exercise  care 
there  is  no  negligence  in  law.  While  negligence  is  frequently 
defined  as  the  failure  to  exercise  that  degree  of  care  which  ordi- 
narily prudent  persons  are  accustomed  to  exercise  under  like  cir- 
cumstances, yet  it  is  an  essential  ingredient  that  there  be  a  viola- 
tion of  a  legal  duty,  and  where  there  is  no  legal  duty  to  exercise 
care  there  is  no  negligence  in  law. 

Writ  of  Error  to  the  Branch  "D"  Appellate  Court  for 
the  First  District ; — heard  in  that  court  on  appeal  from  the 
Municipal  Court  of  Chicago ;  the  Hon.  William  N.  Cot- 
Treix,  Judge,  presiding. 

Winston,  Payne,  Strawn  &  Shaw,  (Silas  H. 
Strawn,  Edward  W.  Everett,  and  Walter  H.  Jacobs^ 
of  counsel,)  for  plaintiff  in  error. 

Hamlin  &  Topliff,  (Louis  M.  Greeley,  and  Morris 
St.  P.  Thomas,  of  counsel,)  for  defendant  in  error. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

The  Appellate  Court  for  the  First  District  affirmed  a 
judgment  recovered  by  defendant  in  error,  Hamlin's  Wiz- 
ard Oil  Company,  upon  a  verdict  directed  by  the  municipal 
court  of  Chicago  against  the  plaintiff  in  error,  the  United 
States  Express  Company,  for  $20,107.08,  the  amount  of 
one  hundred  checks  and  drafts,  with  interest  thereon,  which 
were  payable  or  indorsed  to  the  order  of  the  defendant  in 
error  and  which  the  plaintiff  in  error  received  and  collected 
under  indorsements  of  the  defendant  in  error  which  were 
alleged  to  have  been  forged.  A  writ  of  certiorari  was 
granted  for  the  purpose  of  reviewing  the  judgment  of  the 
Appellate  Court. 

Plaintiff  is  a  corporation  which  was  engaged  for  more 
than  twenty  years  in  the  manufacture  and  sale  of  proprie- 
tary medicines.  It  employed  a  large  number  of  traveling 
men  engaged  in  selling  its  products  throughout  the  United 
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States  and  Canada,  and  their  salaries  and  expenses  were 
paid  by  express  money  orders.  It  also  used  money  orders 
to  pay  claims  of  its  customers  against  it.  Defendant  is  a 
corporation  which  during  the  same  period  was  engaged  in 
the  business  of  transmitting  money,  merchandise  and  other 
property  by  express,  and  it  maintained  an  office  in  Chicago 
where  it  issued  money  orders  to  its  patrons.  During  the 
period  mentioned  the  plaintiff  purchased  all  of  its  money 
orders  from  the  defendant  and  used  them  in  the  same  man- 
ner as  checks  or  drafts,  as  a  convenient  method  for  trans- 
mitting funds  to  its  traveling  men  and  customers.  In  1899 
A.  M.  Walsh  was  employed  by  the  plaintiff  in  its  adver- 
tising department  and  in  1901  he  was  placed  in  charge  of 
the  company's  books,  and  from  that  time  until  February 
15,  1910,  when  he  disappeared,  he  had  entire  charge  of 
the  books,  including  the  journal,  cash  book,  day  book  and 
ledger.  He  was  found  dead  in  Philadelphia  on  March  1, 
19 10,  and  an  audit  of  the  books  kept  by  him  showed  that 
he  had,  during  his  employment  as  book-keeper,  defrauded 
the  corporation  of  about  $50,000.  The  suit  was  begun  as 
a  first-class  case  based  on  an  implied  contract,  and  the  claim 
filed  covered  the  period  not  barred  by  the  Statute  of  Limi- 
tations. Remittances  by  checks  and  drafts  received  from 
customers  passed  through  the  hands  of  Walsh,  and  he  en- 
tered them  upon  the  books  and  acknowledged  their  receipt. 
He  paid  bills,  had  charge  of  the  bank  account,  transmitted 
funds  to  the  traveling  men  and  customers,  and  was  given 
checks  for  large  sums  of  money,  payable  to  his  order,  to 
pay  freight  and  other  accounts  and  to  buy  money  orders 
and  supply  cash  for  the  petty  cash  drawer.  During  his  em- 
ployment as  book-keeper  he  was  sent  every  four  or  five  days 
to  the  defendant  to  buy  money  orders  for  remittances  by 
the  plaintiff  and  was  furnished  with  checks  for  that  pur- 
pose drawn  by  the  corporation  through  its  proper  officers, 
payable  to  his  order,  and  he  was  furnished  with  a  written 
list  of  the  money  orders  to  be  purchased.     Sometimes  he 
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was  given  a  check  for  part  and  cash  for  the  remainder,  and 
sometimes  the  check  exceeded  the  total  of  the  money  orders. 
It  was  his  duty  to  buy  the  money  orders  mentioned  in  the 
list  with  the  funds  provided  and  to  bring  back  the  money 
orders  and  whatever  cash  balance  there  might  be  if  the 
checks  exceeded  the  amount  of  the  orders,  and  he  always 
returned  from  the  defendant's  office  with  the  proper  money 
orders  and  the  cash  balance,  if  there  was  any.  The  one 
hundred  checks  and  drafts  sued  for  wrere  remitted  by  cus- 
tomers and  were  drawn  or  indorsed  payable  to  the  order  of 
the  plaintiff  and  came  into  his  hands,  and  upon  them  it 
was  alleged  that  he  forged  the  indorsement  of  the  plaintiff 
and  with  them  bought  money  orders.  The  defendant  re- 
ceived the  checks  and  drafts  sued  for  and  issued  to  the 
plaintiff  •  three  hundred  and  eighty-two  money  orders  in 
exchange  for  them,  all  of  which  contained  on  their  face, 
"Name  of  remitter,  Hamlin's  W.  O.  Co."  Some  of  these 
orders  were  payable  to  the  order  of  persons  with  whom 
the  plaintiff  never  had  any  dealings,  and  others  were  pay- 
able to  the  order  of  traveling  men  or  customers  and  bore 
the  genuine  indorsement  of  the  payees  and  were  charged 
to  them  on  the  books  by  Walsh,  so  that  the  plaintiff  had 
the  benefit  of  the  latter  orders.  Other  orders  were  payable 
to  salesmen  and  customers,  but  Walsh  disposed  of  them  and 
did  not  charge  the  amounts  to  the  salesmen  or  customers 
or  credit  them  to  the  plaintiff.  One  hundred  and  twelve  of 
the  money  orders  were  issued  to  traveling  men  and  custom- 
ers and  were  charged  to  them  on  the  books,  and  two  hundred 
and  seventy  were  either  payable  to  persons  with  whom  the 
plaintiff  never  had  any  business  or  were  not  charged  on 
the  books  or  used  for  its  benefit.  The  frauds  of  Walsh 
were  covered  up  by  falsifying  his  books  of  account.  He 
began  his  forgeries  as  early 'as  1902  and  continued  until 
he  left  the  plaintiff's  employment.  The  checks  and  drafts 
were  indorsed  in  this  form,  "Hamlin's  Wizard  Oil  Co., 
J.  A.  Hamlin,  President,"  or  the  signature  appended  was 
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that  of  L.  B.  Hamlin,  president,  or  L.  B.  Hamlin,  vice- 
president,  L.  B.  Hamlin  having  become  president  after  the 
death  of  J.  A.  Hamlin. 

The  plaintiff  offered  in  evidence  the  one  hundred  checks 
and  drafts,  together  with  testimony  that  the  indorsements 
thereon  were  not  in  the  handwriting  of  the  officers  of  the 
plaintiff  appearing  thereon  but  were  in  the  handwriting  of 
Walsh,  and  closed  its  case  in  chief.  It  is  contended  that 
the  court  was  not  authorized  to  direct  a  verdict  because 
such  evidence  was  not  sufficient  to  establish  a  forgery,  but 
plaintiff  was  bound  also  to  prove  that  the  officers,  J.  A. 
Hamlin  and  L.  B.  Hamlin,  never  authorized  Walsh  to  sign 
their  names  or  the  name  of  the  company  for  the  purpose 
of  indorsing  the  checks.  It  has  been  held  that  in  a  civil 
case  evidence  that  an  indorsement  is  not  in  the  hartdwriting 
of  the  alleged  indorser  is  prima  facie  sufficient  to  justify  a 
judgment  based  on  the  fact  that  the  indorsement  is  not  a 
valid  indorsement  of  the  payee.  (Schroeder  v.  Harvey,  75 
111.  638.)  The  evidence  established  prima  facie  that  the  in- 
dorsements were  not  indorsements  of  the  plaintiff. 

The  books  were  not  honestly  kept  by  Walsh  and  did 
not  truthfully  represent  the  accounts,  but  the  defendant  of- 
fered in  evidence  various  entries  in  them  to  show  that  for 
the  checks  and  drafts  it  had  issued  money  orders  which  the 
plaintiff  received  and  charged  upon  the  accounts.  By  that 
means  the  defendant  proved  that  one  hundred  and  twelve 
of  the  money  orders  were  so  charged  to  the  payees  on  the 
books,  and  on  cross-examination  of  defendant's  witness  the 
plaintiff  read  other  entries  in  the  books,  to  which  the  de- 
fendant objected.  There  was  no  preliminary  proof  that  the 
books  were  books  of  original  entry  and  no  objection  was 
made  on  that  account,  but  the  entries  were  objected  to  be- 
cause it  appeared  from  the  testimony  that  the  books  were 
not  honestly  kept.  The  defendant,  in  offering  entries  from 
the  books,  assumed  that  they  were  competent  evidence  of 
admissions  by  plaintiff,  and  having  used  them  to  establish 
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credits  in  its  favor  it  could  not  be  permitted  to  deny  plain- 
tiff the  benefit  of  what  appeared  therein  relating  to  the 
same  subject  matter.    Boudinot  v.  Winter,  190  111.  394. 

The  plaintiff  had  the  checks  and  drafts  at  the  trial  and 
offered  them  in  evidence,  and  it  is  argued  that  it  ought 
not  to  recover  their  amount,  because  the  makers  were  still 
liable  thereon,  and  should  only  recover  some  special  damage 
between  the  time  the  checks  and  drafts  were  fraudulently 
disposed  of  and  their  return  to.  the  plaintiff.  There  was 
no  evidence  upon  which  this  claim  could  be  based  since 
there  was  nothing  tending  to  prove  that  the  plaintiff  owned 
the  checks,  and  if  the  plaintiff  did  own  them,  the  fact  that 
it  might  have  had  actions  against  the  drawers  or  some 
other  indorser  would  not  affect  its  right  of  action  against 
the  defendant. 

The  important  question  in  the  case  is  whether  the  neg- 
ligence of  the  plaintiff  which  was  proved  would  defeat  the 
action.  During  the  nine  years  when  Walsh  was  in  the 
employ  of  the  plaintiff  it  never  took  any  steps  to  ascertain 
the  method  by  which  he  was  conducting  its  business  of 
whether  his  books  were  truthful  and  correct.  No  examina- 
tion of  his  books  or  accounts  to  ascertain  their  correctness 
was  made.  The  one  hundred  checks  in  question  were  cashed 
during  a  period  of  five  years  in  accordance  with  a  course 
of  business  that  had  continued  for  over  nine  years,  and 
any  examination  of  the  books  would  have  discovered  the 
fact.  He  was  given  checks,  payable  to  his  order,  to  buy 
money  orders,  and  indorsements  on  many  of  them  showed 
that  they  were  not  used  for  that  purpose.  The  checks  and 
drafts  received  from  customers  were  to  be  stamped  for  de- 
posit and  deposited  in  the  bank  to  the  credit  of  the  plain- 
tiff, and  no  attempt  was  made  to  see  that  the  checks  or 
drafts  so  received  were  deposited  and  the  treasurer  did  not 
examine  the  bank  balance  during  the  time  of  Walsh's  em- 
ployment. Part  of  the  checks  were  cashed  in  saloons  or  to 
persons  with  whom  the  plaintiff  had  no  dealings,  as  shown 
265  -  1 1 
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• 
by  the  indorsements,  and  they  were  never  examined  by  any 

officer  of  the  company  to  find  out  what  Walsh  had  done 
with  the  proceeds.  The  evidence  tended  to  prove  that  the 
exercise  of  ordinary  care,  such  as  may  be  expected  of  busi- 
ness men,  was  not  exercised,  and  by  reason  of  failure  to 
exercise  such  care  Walsh  was  enabled  to  continue  his  for- 
geries and  frauds. 

While  negligence  is  frequently  defined  as  the  failure  to 
exercise  that  degree  of  care  which  ordinarily  prudent  per- 
sons are  accustomed  to  exercise  under  like  circumstances,  it 
is  an  essential  ingredient  that  it  involves  the  violation  of 
a  legal  duty,  and  where  there  is  no  legal  duty  to  exercise 
care  there  is  no  negligence  in  law.  The  question,  then,  is 
whether  the  plaintiff  owed  the  defendant  a  legal  duty,  on 
account  of  the  relations  of  the  parties,  to  exercise  ordinary 
care  for  the  safety  of  the  defendant  in  dealing  with  the 
checks  and  drafts.  The  general  rule  is,  that  a  person  or 
corporation  called  upon  to  act  upon  the  faith  of  a  written 
instrument,  including  an  indorsement  of  commercial  paper, 
must  ascertain  its  genuineness  at  his  peril.  The  principle 
rests  in  public  policy  and  has  been  universally  considered 
necessary  for  the  security  of  commercial  transactions.  In 
Jackson  Paper  Manf.  Co.  v.  Commercial  Nat.  Bank,  199 
111.  151,  the  court  quoted  with  approval  this  statement: 
"No  equitable  considerations  can  be  invoked  to  soften  seem- 
ing hardships  in  the  enforcement  of  the  laws  and  rules  fix- 
ing liability  on  persons  handling  commercial  paper.  These 
laws  are  the  growth  of  ages  and  the  result  of  experience, 
having  their  origin  in  necessity.  The  inflexibility  of  these 
rules  may  occasionally  make  them  seem  severe,  but  in  them 
is  found  general  security."  The  rule  was  enforced  with  all 
its  rigor  in  Shepard  &  Morse  Lumber  Co.  v.  Eldridge,  171 
Mass.  516,  in  wThich  a  customer  whose  checks  had  been  col- 
lected under  a  forged  indorsement  was  sued  to  compel  him 
to  pay  the  checks  a  second  time.  The  checks  had  been 
mailed  by  the  defendant  to  the  plaintiff  and  received  by 
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the  plaintiff  and  afterward  plaintiff's  indorsements  were 
forged  by  its  own  cleric  and  book-keeper,  and  it  was  held 
that  the  plaintiff  was  not  precluded  from  recovering  on 
the  checks  from  the  drawer  because  of  negligence  in  not 
discovering,  by  an  examination  of  its  books,  that  the  clerk 
had  previously  forged  and  collected  many  checks  sent  to  it 
by  its  customers  covering  a  period  of  two  or  three  years. 
Another  case  in  which  the  rule  was  emphatically  stated  is 
People  v.  Bank  of  North  America,  75  N.  Y.  547,  which 
was  a  suit  against  a  bank  to  recover  for  drafts  payable  to 
the  order  of  the  State  treasurer,  on  which  a  clerk  in  his 
office  had  forged  the  treasurer's  indorsements.  The  referee 
found  that  the  acts  of  the  clerk  in  indorsing  and  diverting 
from  their  proper  use  the  drafts  in  suit  were  such  that 
the  exercise  of  ordinary  care  on  the  part  of  the  treasurer 
would  have  discovered  and  prevented  them.  The  court  said 
that  the  defendant  sought  to  base  an  estoppel  against  the 
plaintiffs  on  that  finding,  but  held  that  plaintiffs  were  not 
estopped  and  that  negligence  was  no  defense.  We  have 
been  referred  to  no  decision  conflicting  in  any  way  with 
these.  In  the  case  of  Dispatch  Printing  Co.  v.  National 
Bank  of  Commerce,  109  Minn.  440,  one  who  assumed  to 
be  an  agent  of  the  payee  of  checks  wrote  indorsements  in 
the  plaintiff's  name,  signed  by  himself  in  his  own  name 
as  agent  for  the  plaintiff.  The  question  was  whether  the 
person  who  made  the  indorsements  had  apparent  authority 
to  make  them  as  agent  of  the  plaintiff,  and  it  was  held 
that  if  the  course  of  dealing  between  the  agent  and  third 
persons  was  such  as  to  justify  them  in  believing  that  he 
possessed  the  requisite  authority  the  plaintiff  would  be  es- 
topped from  disputing  it.  That  is  a  well  established  doc- 
trine of  agency.  If  one  permits  another  to  clothe  himself 
or  to  be  clothed  with  apparent  authority  to  act  as  his 
agent,  any  person  who  has  been  induced  to  rely  and  act 
upon  the  appearance  of  authority  can  invoke  the  estoppel. 
That  was  the  basis  of  the  decision  in  Bartlett  v.  First  Nat. 
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Bank  of  Chicago,  247  111.  490,  where  the  plaintiffs  knew 
their  agent  was  drawing  drafts  against  them  with  which 
to  obtain  money  from  the  banks  to  pay  for  grain  and  was 
wrongfully  indorsing  the  names  of  the  payees  upon  the 
drafts,  and  permitted  him  to  continue  drawing  and  indors- 
ing drafts  without  informing  the  banks  who  were  handling 
the  drafts  of  that  fact.  In  this* case  there  was  no  question 
of  that  kind.  Walsh  had  no  express  authority  and  never 
assumed  to  indorse  any  checks  or  drafts  as  agent  of  the 
plaintiff.  What  he  did  was  to  sign,  without  authority,  the 
names  of  officers  of  the  corporation,  and  the  plaintiff  had 
no  actual  knowledge  of  the  fact. 

There  is  a  rule  which  obtains  between  banks  and  de- 
positors quite  similar  to  that  which  is  applied  wherever  ac- 
counts are  rendered,  and  that  rule  is  that  depositors  must 
exercise  reasonable  care  in  examining  returned  statements 
and  canceled  checks  and  give  prompt  notice  of  irregulari- 
ties discoverable  by  such  care.  That  rule  is  adopted  so 
that  the  bank  may  not  only  be  able  to  proceed  promptly 
against  guilty  parties,  but  may  be  put  on  its  guard  and 
protect  itself  from  similar  fraud  in  the  future.  It  cannot 
be  applied  in  this  case,  where  accounts  were  never  returned 
to  the  plaintiff  by  the  defendant  and  neither  a  statement 
of  account  nor  vouchers  were  ever  returned.  That  the 
plaintiff  was  grossly  negligent  in  the  management  of  its 
affairs  can  scarcely  be  doubted,  but  under  the  law  as  de- 
clared by  all  the  authorities  that  fact  was  not  a  defense. 

There  was  no  substantial  error  in  ruling  on  the  admis- 
sion of  evidence  and  none  which  could  have  affected  the 
result.  There  was  no  controverted  question  of  fact  which 
it  was  necessary  to  submit  to  a  jury,  and  the  municipal 
court  did  not  err  in  directing  a  verdict. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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•Elna  Hakanson,  Appellant,  vs.  The  LaSau,e  County 
Carbon  Coal  Company,  Appellee. 

Opinion  filed  October  16,  1014. 

Mines— when  question  whether  place  of  injury  was  a  coal  mine 
should  go  to  jury.  Whether  the  place  of  injury  was  a  coal  mine, 
within  the  meaning  of  the  Mines  and  Miners  act,  is  a  question  for 
the  jury,  where  the  evidence  shows  that  the  defendant,  for  about 
six  months  prior  to  the  accident,  had  employed  more  than  twenty 
miners  in  opening  entries  and  roadways;  that  main  entries  were 
driven  cast,  west,  north  and  south  and  entries  opened  off  of  them, 
the  total  length  of  all  entries  and  roadways  opened  being  some 
2000  feet;  that  from  1600  to  2400  tons  of  coal  had  been  taken  out 
and  that  tracks  and  switches  had  been  laid,  although  considerable 
work  remained  to  be  done  to  complete  the  plant.  (Moore  v.  Ber- 
ing Coal  Co.  242  111.  84,  distinguished.) 

Afpeai,  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  LaSalle  county;  the  Hon.  Edgar  Eu>redCE, 
Judge,  presiding. 

J.  L.  Murphy,  and  Browne  &  Wiley,  for  appellant. 

McDougaix,  Chapman  &  Bayne,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Appellant,  Elna  Hakanson,  filed  her  declaration  in  the 
circuit  court  of  LaSalle  county  against  appellee,  the  LaSalle 
County  Carbon  Coal  Company,  to  recover  damages  for  the 
death  of  her  son,  Hakan  Bengtson,  July  3,  1907,  while  in 
the  employ  of  appellee.  The  declaration  contained  three 
counts,  and  based  appellant's  right  of  recovery  on  appellee's 
willful  failure  to  comply  with  the  provisions  of  the  Mines 
and  Miners  act.  The  first  count  alleged  appellee  willfully 
violated  the  law  by  allowing  appellant's  intestate,  Hakan 
Bengtson,  to  enter  the  mine  and  work  therein  before  all 
conditions  had  been  made  safe  and  while  dangerous  con- 
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ditions  existed  in  said  mine  and  shaft.  The  second  count 
alleged  appellee  on  the  day  of  the  accident  willfully  violated 
the  statute  by  failing  to  cause  the  shaft  and  equipment  to 
be  examined  by  a  duly  qualified  examiner  and  to  perform 
the  duties  as  required  by  the  statute.  The  third  count  al- 
leged appellee  failed  to  equip  said  shaft,  or  the  compart- 
ments thereof,  with  substantial  cages,  but  willfully  equipped 
the  same  with  a  cage  not  covered  and  with  nothing  to  pro- 
tect those  riding  thereon  from  falling  objects,  and  that  by 
reason  of  such  failure  of  appellee,  Bengtson,  on  July  3, 
1907,  while  riding  on  such  cage,  was  struck  and  killed  by 
certain  pipes  of  appellee  falling  and  striking  him.  Appellee 
pleaded  the  general  issue.  A  trial  by  jury  was  had,  and  at 
the  close  of  all  the  evidence  appellee  filed  a  motion  to  di- 
rect a  verdict  of  not  guilty,  on  the  ground  that  the  evidence 
did  not  show  that  the  place  of  injury  was  at  that  time  a  coal 
mine,  and  that  the  Mining  act,  upon  which  the  cause  of 
action  was  founded,  had  no  application.  This  motion  was 
sustained.  An  appeal  was  taken  to  the  Appellate  Court, 
where  the  judgment  of  the  circuit  court  was  affirmed.  The 
cause  comes  to  this  court  upon  a  certificate  of  importance 
granted  by  the  Appellate  Court. 

Appellee,  a  corporation  engaged  in  the  business  of  min- 
ing coal,  decided  to  sink  shafts  and  open  up  a  mine  at  Cedar 
Point.  For  that  purpose  it  caused  two  shafts  to  be  sunk 
to  and  through  the  vein  of  coal  a  depth  of  about  540  feet. 
One  was  for  a  hoisting  shaft,  the  other  an  escapement  shaft, 
and  they  were  a  little  more  than  200  feet  apart.  The  sink- 
ing of  the  shafts  was  completed  in  January,  1907,  and  a 
force  of  between  twenty  and  thirty  men  began  opening 
entries  or  roadways  and  air-courses.  Appellant's  intestate 
was  a  coal  miner  employed  in  this  line  of  work.  While 
in  the  shaft  on  an  open  cage,  or  "float,"  for  the  purpose 
of  assisting  in  the  removal  to  one  corner  of  the  shaft  of 
a  column  of  pipe  jointed  together  and  420  feet  in  length, 
the  joints  came  apart  and  the  pipe  fell,  instantly  killing  him. 
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It  is  not  and  could  not  reasonably  be  denied  that  if  the 
Mines  and  Miners  act  applied  the  cause  should  have  been 
submitted  to  the  jury.  The  only  question  to  be  determined 
is  whether  there  was  any  evidence  tending  to  show  the  place 
of  injury  to  have  been  at  that  time  a  coal  mine  within  the 
purview  and  meaning  of  the  Mining  act.  If  there  was,  the 
motion  to  direct  a  verdict  for  appellee  should  have  been 
denied  and  the  issue  submitted  to  the  jury. 

The  Mines  and  Miners  act  provides  in  much  detail  for 
the  construction,  operation  and  inspection  of  coal  mines. 
Paragraph  (a)  of  section  2  of  the  act  in  force  when  the 
accident  occurred,  provided  that  "any  shaft  in  process  of 
sinking,  and  any  opening  projected  for  the  purpose  of  min- 
ing coal,  shall  be  subject  to  the  inspection  of  the  State  in- 
spector of  mines/'  Paragraph  (d)  of  section  2  required 
every  hoisting  shaft  to  be  equipped  with  substantial  cages 
fitted  to  guide-rails  running  from  top  to  bottom,  and  fur- 
nished with  suitable  boiler-iron  covers  to  protect  persons 
riding  thereon  from  falling  objects.  Section  18  of  the  act 
provided  a  mine  examiner  shall  be  required  at  all  mines, 
and  that  he  shall  visit  the  mine  before  the  men  are  per- 
mitted to  enter  it,  examine  the  air  current  and  "inspect  all 
places  where  men  are  expected  to  pass  or  work."  He  shall 
post  notices  in  working  places  where  dangerous  conditions 
exist  and  report  the  same  to  the  mine  manager,  and  shall 
make  a  daily  record  each  morning  of  the  condition  of  the 
mine  as  he  found  it,  which  record  shall  be  preserved,  and 
no  one  shall  be  allowed  to  enter  the  mine  to  work  therein, 
except  under  the  direction  of  the  mine  manager,  until  all 
conditions  shall  have  been  made  safe.  Section  24  required 
the  operator  of  every  minfc  where  miners  are  paid  by  weight 
for  their  output,  to  provide  scales  for  the  weighing  of  the 
coal.  Section  34  was  as  follows:  "In  this  act  the  words 
'mine'  and  'coal  mine/  used  in  their  general  sense,  are  in- 
tended to  signify  any  and  all  parts  of  the  property  of  a 
mining  plant,  on  the  surface  or  underground,  which  con- 
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tribute,  directly  or  indirectly,  under  one  management,  to  the 
mining  or  handling  of  coal.  *  *  *  The  term  'shaft'  means 
any  vertical  opening  through  the  strata  which  is  or  may  be 
used  for  purposes  of  ventilation  or  escapement,  or  for  the 
hoisting  or  lowering  of  men  and  material  in  connection  with 
the  mining  of  coal." 

The  proof  shows  that  for  about  six  months  prior  to  the 
accident  which  resulted  in  the  death  of  Bengtson  appellee 
kept  employed  underground  more  than  twenty  miners  open- 
ing entries  and  roadways.  Main  entries  were  driven  east, 
west,  north  and  south,  and  other  entries  or  roadways  were 
opened  off  the  main  entries  and  some  work  done  turning 
rooms  off  the  last  named  entries.  A  roadway  or  air-course 
nine  feet  wide  and  seven  feet  high  was  opened  from  the 
main  north  entry  to  the  escapement  shaft.  The  total  length 
of  all  entries  and  roadways  opened  was  something  more 
than  2000  feet.  Tracks  and  switches  were  laid  and  the 
coal  taken  out  was  hauled  in  coal  cars  over  these  tracks  to 
the  bottom  of  the  shaft  by  mules  and  hoisted  to  the  top. 
Some  of  the  coal  was  taken  to  the  boiler-house  and  some 
of  it  was  loaded  on  railroad  cars  and  shipped  away.  Ap- 
pellee's engineer  estimated  the  coal  hoisted  before  Bengt- 
son's  death  at  from  1600  to  2400  tons.  This  work  was 
necessary  before  a  larger  force  of  men  could  be  employed 
and  the  mine  operated  on  a  large  scale.  The  entries  were 
to  be  connected  by  roadways  around  a  pillar  500  feet  square 
surrounding  the  hoisting  shaft,  before  a  full  force  of  men 
could  be  employed  underground.  Considerable  work  was 
done  in  opening  entries  or  roadways  around  the  pillar  to 
connect  with  the  main  north,  south,  east  and  west  entries, 
but  this  work  had  not  been  completed  at  the  time  of  the 
accident.  In  opening  the  entries  and  roadways  the  work 
was  done  by  coal  miners,  who  took  down  the  coal  in  the 
usual  way,  brushed  and  propped  the  roof,  loaded  the  coal 
in  cars,  which  were  hauled  by  mules  in  charge  of  drivers 
employed  for  that  purpose,  to  the  shaft  and  hoisted  in  cages 
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to  the  top.  The  plant  had  not  been  completed  to  the  ex- 
tent that  everything  had  been  installed  which  was  intended 
to  be  used  when  the  underground  work  had  progressed  to 
the  extent  that  a  larger  force  of  miners  could  be  put  to 
work  in  taking  out  coal,  but  the  proof  shows  the  equipment 
in  use  was  sufficient  for  the  work  that  was  being  done*  It 
is  true,  a  good  deal  of  rock  and  other  material  had  been 
taken  down  and  hoisted,  as  well  as  coal;  that  scales  had 
not  been  installed,  and  that  the  tipple  as  designed  for  use 
when  the  plant  should  be  ready  for  operation  upon  a  larger 
scale,  with  a  larger  force  of  men,  had  not  been  completed, 
but  it  seems  to  us  the  evidence  certainly  tended  to  show 
that  the  plant  was  being  operated  as  a  coal  mine  to  such 
an  extent  as  to  bring  it  within  the  requirements  of  the  Mines 
and  Miners  act. 

This  case  is  unlike  Moore  v.  Bering  Coal  Co.  242  111.  84. 
In  that  case  a  main  shaft  had  been  sunk  through  the  vein 
of  coal.  The  material  taken  out,  including  the  coal  at  the 
bottom  of  the  shaft,  was  hoisted  in  a  bucket.  No  coal  was 
taken  out  except  what  was  necessary  in  sinking  the  shaft. 
The  death  of  the  employee  for  which  the  suit  was  brought 
occurred  in  an  air-shaft  which  was  in  process  of  being  sunk 
but  had  not  been  completed.  The  men  were  engaged  in 
blasting  and  taking  out  rock,  which  was  hoisted  in  a  bucket. 
The  men  went  up  and  down  this  shaft  in  a  bucket,  which 
was  hoisted  and  lowered  by  means  of  an  engine  and  drum. 
Before  coal  had  been  reached  in  the  air-shaft,  and  while 
two  men  were  being  let  down  into  it  by  the  bucket,  the 
cable  slipped  off  the  drum  and  one  of  them  fell  and  was 
instantly  killed.  The  jury  found,  in  answer  to  special  in- 
terrogatories, that  the  opening  was  not  used  for  ventilation 
or  escapement  or  for  the  hoisting  or  lowering  of  men  and 
material  in  connection  with  the  mining  of  coal.  A  judg- 
ment rendered  in  favor  of  defendant  on  these  special  find- 
ings was  affirmed  by  this  court.  We  think  there  is  a  wide 
distinction  between  that  case  and  the  one  before  us. 
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In  our  opinion  the  case  should  have  been  submitted  to 
the  jury. 

The  judgments  of  the  Appellate  Court  and  circuit  court 
are  therefore  reversed  and  the  cause  remanded  to  the  circuit 

Reversed  and  remanded. 


John  Christensen,  Plaintiff  in  Error,  vs.  Clara  Chris- 
tensen et  al.  Defendants  in  Error. 

Opinion  filed  October  i6,  1914. 

1.  Statute  op  Frauds — what  is  necessary  to  take  oral  contract 
out  of  .the  Statute  of  Frauds.  To  take  an  oral  contract  relating  to 
land  out  of  the  Statute  of  Frauds  by  part  performance  the  contract 
and  its  terms  must  be  established  by  clear  and  unequivocal  evi- 
dence, and  the  acts  relied  upon  as  part  performance  must  have 
been  done  under  the  contract  itself  and  for  the  sole  purpose  of  per- 
forming it. 

2.  Same — acts  of  part  performance  must  refer  exclusively  to  the 
contract.  Acts  of  part  performance  relied  upon  to  take  an  oral 
contract  relating  to  land  out  of  the  Statute  of  Frauds  must  refer 
exclusively  to  the  contract,  and  be  such  as  cannot  be  explained  con- 
sistently with  any  other  contract  than  the  one  alleged  and  such  as 
would  not  have  been  performed  but  for  the  contract. 

3.  Same — possession  must  be  taken  under  the  contract.  To  take 
an  oral  contract  relating  to  land  out  of  the  Statute  of  Frauds  pos- 
session must  be  taken  under  the  contract,  and  it  is  not  sufficient 
that  the  alleged  vendee  was  previously  in  possession. 

4.  Trusts — when  no  resulting  trust  exists  in  favor  of  husband. 
No  resulting  trust  in  favor  of  the  husband  exists  in  land  conveyed 
to  his  wife,  where  he  neither  paid  anything  nor  became  liable  to 
pay  anything  on  the  purchase  price. 

Writ  ok  Error  to  the  Circuit  Court  of  DeKalb  county; 
the  Hon.  Mazzini  Sujsser,  Judge,  presiding. 

Jones  &  Rogers,  for  plaintiff  in  error. 
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A.  W.  Fisk,  and  H.  W.  McEwen,  for  defendants  in 
error. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

John  Christensen,  plaintiff  in  error,  filed  his  bill  in  this 
case  in  the  circuit  court  of  DeKalb  county  against  Clara 
Christensen,  his  wife,  and  Clara  Kraus  Sloan,  defendants 
in  error,  alleging  that  he  was  the  owner  of  a  homestead 
estate,  an  estate  for  life  and  an  undivided  half  of  the  fee 
of  lot  8.  in  block  36,  in  the  city  of  DeKalb,  and  praying 
the  court  to  declare  his  title  accordingly,  to  take  an  ac- 
count of  the  rents  and  profits  of  his  interest  in  the  lot  ob- 
tained by  Clara  Christensen  since  she  excluded  him  from 
the  premises,  to  require  her  to  convey  an  undivided  one- 
half  of  the  premises  to  him,  to  decree  to  him  a  homestead 
estate  therein  and  to  require  her  to  pay  over  to  him  the 
rents  and  profits  so  received  by  her.  The  defendant  Clara 
Kraus  Sloan  was  the  owner  of  a  mortgage  executed  by 
both  Clara  Christensen  and  John  Christensen,  and  its  val- 
idity was  not  disputed.  The  court  heard  the  cause  on 
exceptions  to  the  report  of  a  special  master,  who  recom- 
mended that  the  bill  be  dismissed  for  want  of  equity.  The 
exceptions  were  overruled  and  the  amended  bill  dismissed. 

The  evidence  in  the  case  was  to  the  following  effect: 
On  May  9,  1884,  Maria  Spicer,  owner  of  the  lot,  and  Rob- 
ert Spicer,  her  husband,  entered  into  a  contract  with  Wil- 
liam Thackham  by  which  they  agreed  to  convey  the  lot  in 
fee  simple,  by  warranty  deed,  for  a  consideration  of  $200, 
payable  by  William  Thackham  as  therein  specified.  Pos- 
session was  taken  by  virtue  of  the  contract,  and  Amelia 
Thackham,  mother  of  William  Thackham,  resided  on  the 
lot  with  her  children  in  a  small  one-story  house  containing 
three  rooms.  On  October  3,  1885,  the  complainant,  John 
Christensen,  married  Amelia  Thackham  and  went  to  live 
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with  her  in  the  house  on  the  premises.  On  September  4, 
1886,  Maria  Spicer  (then  Maria  Brady)  and  James  Brady 
(who  was  then  her  husband)  conveyed  the  lot  to  Wil- 
liam Thackham  in  pursuance  of  the  articles  of  agreement. 
There  was  a  controversy  as  to  whether  there  was  a  sub- 
sequent contract  between  William  Thackham  and  the  com- 
plainant. According  to  the  testimony  of  the  complainant 
he  entered  into  an  arrangement  with  William  Thackham  a 
year  or  two  after  the  marriage  and  while  he  was  living 
on  the  premises  with  his  wife,  by  which  it  was  agreed 
that  if  the  complainant  would  put  a  house  upon  the  prem- 
ises he  should  have  the  life  use  of  them.  It  was  agreed 
that  William  Thackham,  if  present  at  the  hearing,  would 
testify  that  no  such  agreement  was  made.  If  the  agree- 
ment was  made  it  was  several  years  afterward,  before  any 
building  was  placed  on  the  premises  by  the  complainant  or 
anything  was  done  under  the  contract.  In  1892  or  1893 
the  complainant  sold  the  old  one-story  house  for  a  trifling 
sum  and  purchased  an  unfinished  story-and-a-half  building 
and  moved  it  onto  the  lot.  He  finished  the  house  suffi- 
ciently to  make  it  habitable  and  claimed  that  he  had  ex- 
pended $1200  or  $1300  in  improving  the  premises.  William 
Thackham  mortgaged  the  premises  to  Joseph  Glidden  for 
$50  and  the  complainant  paid  that  mortgage.  Including 
that  payment  hp  proved  expenditures  by  him  amounting  to 
$720.50,  but  these  improvements  were  made  as  much  as  six 
years  after  the  alleged  agreement  with  William  Thackham, 
during  which  time  the  complainant  was  living  on  the  prem- 
ises with  his  wife.  He  continued  to  occupy  the  premises 
with  his  wife  until  July  2,  1898,  when  she  died,  and  he 
continued  to  live  there  until  February,  1903.  After  the 
death  of  his  wife  he  had  possession,  and  he  married  the 
defendant  Clara  Christensen  on  October  30,  1899,  and  they 
lived  on  the  premises  from  that  time  until  she  drove  him 
away.  The  complainant  had  assumed  to  be  the  owner  of 
the  premises  and  never  paid  any  rent,  and  William  Thack- 
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ham,  who  held  the  legal  title,  never  made  any  demands  up- 
on him.  In  1902  the  defendant  Clara  Christensen  learned 
that  the  legal  title  was  in  William  Thackham,  and  there 
were  negotiations  for  a  purchase  from  him.  He  proposed 
to  make  a  deed  for  $800,  and  the  complainant  testified  that 
the  deed  was  to  be  made  to  him  and  his  wife,  Clara  Chris- 
tensen, and  each  was  to  be  the  owner  of  an  undivided 
one-half.  Neither  of  them  had  any  means  to  pay  for  the 
property,  and  the  money  was  borrowed  from  Clara  Kraus 
Sloan,  a  daughter  of  Clara  Christensen  born  during  one 
of  her  former  marriages.  William  Thackham,  with  his 
wife,  conveyed  the  premises  to  Clara  Christensen  on  Octo- 
ber 23,  1902,  and  John  Christensen  and  Clara  Christensen 
executed  their  mortgage  to  Clara  Kraus  Sloan  to  secure  a 
note  signed  by  Clara  Christensen  alone,  for  $800  and  in- 
terest. On  February  3,  1903,  Clara  Christensen  filed  her 
bill  against  John  Christensen  for  a  divorce  and  obtained 
an  injunction  restraining  him  from  interfering  in  any  way 
with  the  property.  The  bill  was  afterward  dismissed,  on 
motion  of  Clara  Christensen,  without  prejudice.  She  tes- 
tified that  there  was  no  agreement  for  a  conveyance  to 
the  parties  jointly  ;*  that  she  had  supposed  he  owned  the 
property,  and  when  she  found  he  did  not  she  bought  it 
herself ;  that  he  said  he  was  unable  to  pay  anything,  and, 
in  fact,  paid  nothing,  and  that  the  whole  purchase  money 
was  borrowed  from  her  daughter  on  the  mortgage.  Clara 
Christensen  improved  the  property  and  rented  it  for  sa- 
loon purposes  for  $55  a  month  for  one  year,  and  after 
that  for  from  $35  to  $50  a  month. 

The  contracts  which  complainant  claimed  were  made 
between  him  and  William  Thackham  and  the  defendant 
Clara  Christensen  were  both  oral,  and  if  they  were,  in 
fact,  made  as  claimed,  they  were  subject  to  the  defense 
of  the  Statute  of  Frauds' unless  facts  were  proved  which 
would  take  them  out  of  the  operation  of  the  statute.  Such 
a  contract  may  be  taken  out  of  the  Statute  of  Frauds  by 
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such  part  performance  as  would  make  it  a  fraud  to  per- 
mit the  defense  to  be  interposed  against  the  obligation  as- 
sumed, but  there  are  certain  conditions  which  the  courts 
have  always  insisted  must  exist  and  be  proved.  One  is, 
that  the  contract  and  its  terms  must  be  established  by  clear 
and  unequivocal  evidence.  In  Langston  v.  Bates,  84  111. 
524,  the  court  quoted  from  Story,  (vol.  2,  sec.  764,)  as 
follows:  "A  court  of  equity  ought  not  to  act  upon  con- 
jectures, and  one  of  the  most  important  objects  of  the 
statute  was  to  prevent  the  introduction  of  loose  and  in- 
determinate proofs  of  what  ought  to  be  established  by  sol- 
emn, written  contracts."  That  rule  has  been  repeated  in 
numerous  cases,  among  which  are  Morrison  v.  Herrick, 
130  111.  631,  Standard  v.  Standard,  223  id.  255,  and  Cas- 
stevens  v.  Casstevens,  227  id.  547.  Another  rule  is,  that 
the  acts  relied  on  as  part  performance  must  have  been 
done  under  the  contract  itself  and  for  the  sole  purpose  of 
performing  it,  and  it  is  a  well  established  rule  that  pos- 
session must  be  taken  under  the  contract  and  lasting  and 
valuable  improvements  be  made  by  the  vendee.  The  acts 
of  part  performance  must  refer  exclusively  to  the  contract, 
and  be  such  as  cannot  be  explained  Consistently  with  any 
other  contract  than  the  one  alleged  and  be  such  as  would 
not  have  been  performed  but  for  the  contract.  {Wood  v. 
Thornly,  58  111.  464;  Shovcrs  v.  Warrick,  152  id.  355.) 
As  possession  must  be  taken  under  the  contract  it  is  not 
sufficient  that  the  party  was  previously  in  possession,  but 
it  must  affirmatively  appear  that  he  got  possession  under 
the  agreement  relied  on  and  in  part  performance  of  the 
same.  There  was  evidence  that  the  property  was  worth 
much  more  than  the  $800  which  William  Thackham  asked 
for  a  deed,  and  the  complainant  had  expended  a  consid- 
erable sum  on  the  lot  in  comparison  with  its  former  value. 
William  Thackham  had  permitted  the  complainant  to  oc- 
cupy the  premises  without  any  payment  of  rent  for  a  con- 
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siderable  period  after  the  death  of  the  first  wife,  and  the 
evidence  justifies  the  conclusion  that  he  intended  to  do  so 
as  long  as  he  owned  the  premises,  during  the  lifetime  of 
the  complainant.  If  we  assume  that  the  agreement  with 
William  Thackham  was  made  as  claimed,  there  was  no 
proof  that  possession  was  taken  under  or  in  pursuance  of 
the  contract,  so  that  the  contract  was  not  taken  out  of  the 
statute  and  cannot  be  enforced.  The  possession  of  the  com- 
plainant was  referable,  not  to  such  a  contract  but  to  the 
possession  of  the  wife,  Amelia,  who  had  been  in  possession 
under  the  contract  of  purchase  from  Maria  Spicer,  and 
there  was  no  change  in  possession  until  her  death,  many 
years  after  the  contract  was  alleged  to  have  been  made. 
We  must  be  governed  by  our  conclusion  as  to  whether 
there  was  any  legal  obligation  to  permit  the  complainant 
to  occupy  the  premises  during  his  lifetime,  and  under  the 
rules  of  law  the  proof  was  not  sufficient  to  show  such  an 
obligation. 

The  alleged  contract  with  the  defendant  Clara  Chris- 
tensen was  denied  by  her,  and  the  entire  purchase  money 
was  borrowed  from  her  daughter,  the  defendant  Clara 
Kraus  Sloan,  upon  the  individual  note  of  Clara  Christen- 
sen, secured  by  the  mortgage.  There  was  no  evidence 
that  complainant  disclosed  to  his  wife,  when  she  bought 
the  property,  that  he  had  or  claimed  to  have  any  interest 
in  the  premises,  and  we  do  not  regard  the  alleged  con- 
tract as  proved.  As  he  neither  paid  anything  nor  became 
liable  to  pay  anything  on  the  purchase  price  there  was  no 
resulting  trust,  and  we  are  satisfied  with  the  conclusion  of 
the  circuit  court. 

The  decree  is  affirmed.  Dgcree  ^^ 
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The  People  of  the  State  of  Ilunois,  Defendant  in  Er- 
ror, vs.  Ethel  Melville,  Plaintiff  in  Error. 

Opinion  filed  October  16,  1014. 

1.  Statutes — the  doctrine  of  ejusdem  generis.  Where  gen- 
eral words  follow  particular  and  specific  words  in  a  statute  the 
general  words  must  be  construed  to  include  only  things  of  the 
same  kind  as  those  indicated  by  the  particular  and  specific  words, 
unless  there  is  something  in  the  statute  to  show  that  such  rule 
should  not  be  applied. 

2.  Delinquent  children — the  act  of  1905  applies  only  to  one 
standing  in  loco  parentis  to  delinquent  child.  Before  a  person  can 
be  punished  for  contributing  to  the  delinquency  of  a  child  under 
the  act  of  1905  (Laws  of  1905,  p.  189,)  the  information  must  al- 
lege that  such  person  stood  in  loco  parentis  to  the  delinquent  child, 
as  the  words,  "any  other  person/'  used  in  the  act,  are  limited  by 
the  preceding  specific  words,  "any  parent  or  parents,  or  legal 
guardian  or  person  having  the  custody  of  any  dependent,  neg- 
lected or  delinquent  child." 

Carter,  J.,  dissenting. 

Writ  of  Error  to  the  Branch  "B"  Appellate  Court  for 
the  First  District; — heard  in  that  court" on  writ  of  error  to 
the  Municipal  Court  of  Chicago;  the  Hon.  Edward  T. 
Wade,  Judge,  presiding. 

Joseph  N.  Daly,  for  plaintiff  in  error. 

P.  J.  Lucey,  Attorney  General,  Maclay  Hoyne,  State's 
Attorney,  and  Eugene  P.  Morris,  (Edward  E.  Wii^son, 
of  counsel,)  for  the  People. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Plaintiff  in  error  was  convicted  in  the  municipal  court 
of  Chicago  of  contributing  to  the  delinquency  of  a  female 
child,  and  the  judgment  of  the  municipal  court  has  been 
affirmed  by  the  Appellate  Court  for  the  First  District. 

The  information  under  which  the  conviction  was  had 
charged  that  plaintiff  in  error,  on  or  about  the  15th  day 
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of  June,  191 3,  at,  etc.,  "did  then  and  there  contribute  to 
the  delinquency  of  one  Anita  White,  a  female  of  previous 
chaste  life  under  age  of  sixteen  years,  by  supplying  her 
with  clothing  and  persuading  her  to  visit  houses  of  ill-fame 
with  one  Clarence  Jennings,  and  did  knowingly  do  such 
acts  that  directly  produced  the  conditions  which  rendered 
such  child  a  delinquent  child,"  in  violation  of  the  statute. 
The  evidence  was  not  preserved  by  bill  of  exceptions  and 
is  not  before  us.  The  grounds  relied  upon  for  reversal  are 
all  based  upon  alleged  defects  in  the  common  law  record, 
and  it  is  only  necessary  to  consider  one  of  these  alleged 
defects. 

The  statute  upon  which  the  information  was  based  is 
as  follows :  "Any  parent  or  parents,  or  legal  guardian,  or 
person  having  the  custody  of  any  dependent,  neglected  or 
delinquent  child,  as  defined  by  the  statutes  of  this  State, 
or  any  other  person  who  shall  knowingly  or  willfully  en- 
courage, aid,  cause,  abet  or  connive  at  such  state  of  de- 
pendency, neglect  or  delinquency,  or  shall  knowingly  or 
willfully  do  any  act  or  acts  that  directly  produce,  promote 
or  contribute  to,  the  conditions  which  render  such  child  a 
dependent,  neglected  or  delinquent  child  as  so  defined,  or 
who,  having  the  custody  of  such  child,  shall,  when  able  to 
do  so,  willfully  neglect  to  do  that  which  will  directly  tend 
to  prevent  such  state  of  dependency,  neglect  or  delinquency, 
or  to  remove  the  conditions  which  render  such  child  either 
a  neglected,  dependent  or  delinquent  child,  as  aforesaid, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  convic- 
tion thereof  shall  be  punished  by  a  fine  of  not  more  than 
$200,  or  by  imprisonment  in  the  county  jail,  house  of  cor- 
rection, or  workhouse,  for  not  more  than  twelve  months, 
or  both  by  such  fine  and  imprisonment:  Proznded,  that 
instead  of  imposing  the  punishment  hereinbefore  provided, 
the  court  shall  have  the  power  to  enter  an  order  suspending 
sentence  and  releasing  the  defendant  from  custody,  on  pro- 
bation, for  the  space  of  one  year,  upon  his  or  her  entering 
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into  a  recognizance,  with  or  without  sureties,  in  such  sums 
as  the  court  may  direct.  The  condition  of  the  recognizance 
shall  be  such  that  if  the  defendant  shall  make  his  or  her 
personal  appearance  in  court  whenever  ordered  to  do.  so 
within  a  year,  and  shall  provide  and  care  for  such  depend- 
ent, neglected  or  delinquent  child  in  such  manner  as  to 
prevent  a  continuance  or  repetition  of  such  state  of  de- 
pendency, neglect  or  delinquency,  or  as  otherwise  may  be 
directed  by  the  court,  and  shall  further  comply  with  the 
terms  of  such  order,  then  the  recognizance  shall  be  void, 
otherwise  of  full  force  and  effect.  If  the  court  be  satis- 
fied, by  informatidn  and  due  proof  under  oath,  that  at  any 
time  during  the  year  the  defendant  has  violated  the  terms 
of  such  order,  it  may  forthwith  revoke  such  order  and 
sentence  him  or  her  under  the  original  conviction.  Un- 
less so  sentenced,  the  defendant  shall,  at  the  end  of  such 
year,  be  discharged  and  such  conviction  shall  become  void." 
(Laws  of  1905,  p.  189.) 

Plaintiff  in  error  contends  that  this  statute  only  applies 
to  one  standing  in  loco  parentis  to  the  dependent,  neglected 
or  delinquent  child,  and  that  an  information  which  fails 
to  charge  such  relationship  is  fatally  defective.  Defend- 
ant in  error,  on  the  other  hand,  contends  that  the  statute 
is  not  limited  to  those  standing  in  loco  parentis  to  the  de- 
pendent, neglected  or  delinquent  child,  but  applies  to  any 
person  who  commits  the  acts  prohibited  by  the  statute.  De- 
fendant in  error,  in  support  of  its  position,  relies  entirely 
upon  the  words  "or  any  other  person,"  following  the  words, 
"any  parent  or  parents,  or  legal  guardian,  or  person  hav- 
ing the  custody  of  any  dependent,  neglected  or  delinquent 
child,  as  defined  by  the  statutes  of  this  State."  , 

In  City  of  Chicago  v.  Ross,  257  111.  76,  we  said :  "It 
has  been  repeatedly  held  by  this  and  other  courts,  that 
where  general  words  follow  particular  and  specific  words 
in  a  statute  the  general  words  must  be  construed  to  include 
only  things  of  the  same  kind  as  those  indicated  by  the  par- 
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ticular  and  specific  words;  (Shirk  v.  People,  121  111.  61; 
Ambler  v.  Whipple,  139  id.  311;  Cecil  v.  Green,  161  id. 
265;  Gundling  v.  City  of  Chicago,  176  id.  340;)  and  this 
rule  is  enforced  in  the  construction  of  a  statute  unless  there 
is  something  in  the  statute  or  its  context  which  shows  that 
the  doctrine  of  ejusdem  generis  should  not  be  applied. — 
In  the  matter  of  Swigert,  119  111.  83;  Webber  v.  City  of 
Chicago,  148  id.  313;  City  of  Chicago  v.  M.  &  M.  Hotel 
Co.  248  id.  264;   Wiggins  v.  State,  87  N.  E.  Rep.  718." 

There  is  nothing  in  the  statute  under  consideration,  or 
in  its  context,  to  show  that  the  doctrine  of  ejusdem  generis 
should  not  be  applied,  but,  on  the  contrary,  the  provision 
that  instead  of  imposing  the  punishment  prescribed  by  the 
act  the  court  shall  have  the  power  to  suspend  sentence  and 
release  the  defendant  from  cuStody  upon  his  or  her  enter- 
ing into  a  recognizance  conditioned,  among  other  things, 
that  the  defendant  "shall  provide  and  care  for  such  de- 
pendent, neglected  or  delinquent  child  in  such  manner  as 
to  prevent  a  continuance  or  repetition  of  such  state  of  de- 
pendency, neglect  or  delinquency/ '  clearly  shows  that  the 
doctrine  of  ejusdem  generis  should  be  applied,  and  that 
only  one  standing  in  loco  parentis  to  the  dependent,  neg- 
lected or  delinquent  child  can  be  guilty  of  violating  this 
statute.  As  the  information  failed  to  allege  any  facts 
showing  that  plaintiff  in  error  stood  in  loco  parentis  to 
the  child  named  in  the  information,  it  failed  to  charge 
plaintiff  in  error  with  a  violation  of  the  statute  and  there- 
fore cannot  support  the  judgment  entered  against  her.  For 
this  reason  the  judgment  of  the  Appellate  Court  and  the 
judgment  of  the  municipal  court  are  reversed. 

Judgment  reversed. 

Mr.  Justice  Carter,  dissenting. 
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John  E.  Wall  et  al.  Plaintiffs  in  Error,  vs.  Ray  Ppan- 
schmidt et  al.  Defendants  in  Error. 

Opinion  filed  October  16,  1014 — Rehearing  denied  Dec.  2,  1014. 

1.  Statutes — when  statute  is  not  open  to  construction.  If  the 
provisions  of  a  statute  are  plain  and  unambiguous  there  is  no  room 
for  construction,  and  the  courts  cannot  read  into  it  exceptions  or 
limitations  which  depart  from  its  plain  meaning. 

2.  Descent — fact  that  heir  murders  ancestor  does  not  prevent 
his  inheriting.  In  Illinois  the  Statute  of  Descent  in  plain  and  un- 
ambiguous terms  vests  in  the  heir  such  estate  as  he  is  entitled  to 
immediately  upon  the  death  of  the  intestate  from  whom  the  in- 
heritance comes,  and  the  fact  that  the  heir  is  criminally  responsible 
for  the  death  of  the  intestate  does  not  deprive  him  of  his  in- 
heritance nor  limit  the  same  to  a  naked  trust  for  the  benefit  of 
other  persons. 

Writ  of  Error  to  the  Circuit  Court  of  Adams  county; 
the  Hon.  Albert  Akers,  Judge,  presiding. 

John  E.  Wall,  pro  se. 

Carl  E.  EplER,  and  George  H.  Wilson,  for  plaintiffs 
in  error. 

Govert  &  Lancaster,  for  defendants  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Plaintiffs  in  error  filed  a  bill  for  the  partition  of  certain 
real  estate,  in  the  circuit  court  of  Adams  county,  to  the 
June  term,  191 3.  A  demurrer  thereto  was  sustained,  and 
the  bill,  which  had  been  amended,  was  dismissed  for  want 
of  equity.  Plaintiffs  in  error  elected  to  abide  by  their  bill 
as  amended  and  the  cause  was  dismissed  at  their  costs.  A 
writ  of  error  was  sued  out  to  review  that  decree. 

The  amended  bill  averred  that  certain  real  estate  was 
devised  under  the  will  of  Christian  Abel  to  his  daughter, 
Matilda,  for  her  natural  life  and  at  her  death  to  her  chil- 
dren; that  said  Matilda  intermarried  with  one  Charles  A. 
Pfanschmidt  and  to  them  were  born  two  children,  Ray  and 
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Blanche ;  that  said  Charles  A.  owned  certain  real  estate  ad- 
joining that  devised  to  his  wife,  Matilda,  all  of  which  the 
family  occupied  as  a  farm,  residing  on  that  portion  devised 
to  the  wife;  that  on  or  about  September  27,  191 2,  Ray 
Pfanschmidt,  one  of  said  children,  murdered  his  father, 
mother  and  sister  and  Emma  Kaempen,  a  school  teacher 
boarding  with  them,  setting  fire  to  the  residence  and  partly 
burning  the  remains  of  said  ,f our  persons  so  killed,  and  that 
the  order  of  their  respective  deaths  could  not  be  deter- 
mined; that  said  Ray  Pfanschmidt  had  been  indicted  in 
the  circuit  court  of  Adams  county  for  the  murder  of  said 
four  persons  and  pleaded  not  guilty;  that  under  the  indict- 
ment for  the  murder  of  his  sister  said  Ray  Pfanschmidt 
was  tried  and  found  guilty  and  his  punishment  fixed  by  ver- 
dict of  the  jury  at  death,  and  that  said  criminal  cause,  at 
the  time  of  this  hearing  in  the  court  below,  was  pending 
in  the  trial  court  on  motion  in  arrest  of  judgment.  The 
motion  in  arrest  of  judgment  has  since  been  overruled  and 
the  criminal  cause  brought  to  this  court  by  writ  of  error, 
the  judgment  of  the  trial  court  being  reversed  and  the 
cause  remanded  for  a  new  trial.  (People  v.  Pfanschmidt, 
262  111.  411.)  The  amended  bill  in»this  cause  further  al- 
leged that  Ray  Pfanschmidt  could  not  acquire  any  estate, 
right  or  title  in  and  to  said  real  estate  through  his  act  of 
murder;  that  Charles  A.  Pfanschmidt  died  intestate,  leav- 
ing him  surviving  his  son,  Ray  Pfanschmidt,  the  bill  naming 
as  other  heirs  decedent's  father,  brother,  sisters,  and  chil- 
dren of  a  deceased  brother  and  sister,  and  also  enumerating 
the  heirs  of  Matilda  Pfanschmidt.  It  is  further  alleged 
that  Ray  Pfanschmidt  executed  his  promissory  note  to  Fred 
Pfanschmidt,  his  uncle,  for  $4000,  secured  by  mortgage  on 
the  real  estate  described  in  the  bill,  and  another  promissory 
note  for  $4000  to  George  W.  Go  vert  and  W.  Emery  Lan- 
caster, secured  by  a  second  mortgage  on  said  real  estate; 
that  Charles  C.  Pfanschmidt,  the  father  of  Charles  A.,  quit- 
claimed to  John  E.  Wall  all  his  interest  in  said  real  estate, 


Digits 


zed  by  G00gle 


182  Wall,  v.  Pfanschmidt.  [265  III. 

and  said  Wall  and  his  wife  quit-claimed  to  E.  W.  C.  Kaem- 
pen  an  undivided  two-thirds  of  said  real  estate.  It  is  fur- 
ther alleged  that  said  mortgages  are  null  and  void  except 
as  to  the  real  estate  devised  to  said  Ray  Pfanschmidt  by 
the  will  of  his  grandfather,  Christian  Abel.  The  prayer  of 
the  bill  is  for  partition,  and  that  the  court  declare  that  said 
Ray  Pfanschmidt  did  not  take  or  acquire  any  interest  in 
the  real  estate  of  Charles  A.  Pfanschmidt,  his  father,  Ma- 
tilda Pfanschmidt,  his  mother,  or  Blanche  Pfanschmidt,  his 
sister,  upon  their  death,  because  he  caused  their  death  for 
the  purpose  of  inheriting;  that  he  took  no  other  interest 
than  that  devised  to  him  in  his  grandfather's  will.  The 
bill  further  prayed  that  he  be  enjoined  from  conveying, 
mortgaging  or  otherwise  encumbering  said  real  estate,  and 
if  it  should  be  deemed  that  he  took  the  naked  legal  title,  by 
descent,  to  any  part  of  said  real  estate,  that  it  be  deemed 
that  he  was  holding  said  legal  title  not  for  his  own  use  and 
benefit  but  only  as  trustee  for  such  parties  equitably  entitled 
thereto,  and  that  partition  of  the  equitable  interests  be  made 
accordingly. 

Both  parties  agree  that  the  law  is  that  when  two  or 
more  persons  perish  in  a  common  disaster  there  is  no  pre- 
sumption, under  the  common  law,  of  survivorship;  that 
if  survivorship  is  claimed  it  must  be  proved;  (Middeke  v. 
Balder,  198  111.  590;  Young  Women's  Christian  Home  v. 
French,  187  U.  S.  401 ;  1  Greenleaf  on  Evidence, — 16th 
ed. — sees.  29,  30;)  and  that  this  rule  would  apply  whether 
the  common  disaster  was  a  wreck  or  accident  on  land  or 
sea  or  the  murder  of  several  persons  at  practically  the  same 
time,  as  alleged  in  this  case. 

Plaintiffs  in  error  concede  that  defendant  in  error  Ray 
Pfanschmidt  retained  and  did  not  forfeit  his  estate  in  the 
remainder  devised  to  him  under  the  will  of  his  grandfather, 
Christian  Abel.  The  sole  question  in  dispute  is  whether  he 
could  acquire  an  interest,  by  inheritance,  in  the  real  estate 
owned  by  his  father,  mother  and  sister,  who  under  the 
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pleadings  in  this  cause  met  their  death  by  his  acts  inten- 
tionally committed. 

Our  statute  on  descent  provides  "that  estates,  both  real 
and  personal,  of  residents  and  non-resident  proprietors  in 
this  State  dying  intestate,  *  *  *  shall  descend  to  and 
be  distributed  in  manner  following,  to-wit :  First,  to  his  or 
her  children  and  their  descendants,  in  equal  parts ;  *  *  * 
second,  when  there  is  no  child  of  the  intestate,  nor  de- 
scendant of  such  child,  and  no  widow  or  surviving  hus- 
band, *  *  *  and  if  there  is  no  parent  living,  then  to  the 
brothers  and  sisters  of  the  intestate,  and  their  descendants." 
(Hurd's  Stat.  191 3,  p.  907.) 

This  statute  has  never  been  construed  by  the  courts  of 
this  State  as  to  the  question  here  involved.  Counsel  for 
plaintiffs  in  error  admit  that  under  the  literal  wording  of 
the  statute  Ray  Pfanschmidt  would  inherit,  but  their  argu- 
ment is  to  the  effect  that  in  construing  this  as  well  as  all 
other  statutes  the  maxims  of  the  common  law  must  be  ap- 
plied, and  that  according  to  those  maxims  no  one  can  be 
permitted  to  take  advantage  of  his  own  fraud  or  wrong  or 
acquire  property  by  his  own  crime ;  that  it  must  be  assumed 
that  the  legislature,  in  passing  the  Statute  of  Descent,  had 
these  maxims  in  mind  and  that  the  statute  should  be  con- 
strued according  to  such  legislative  intent;  that  so  con- 
strued Ray  Pfanschmidt  acquired  no  interest  in  the  estate 
of  his  father,  mother  or  sister. 

The  authorities  on  this  question  in  other  jurisdictions 
are  not  in  harmony.  The  courts  of  Great  Britain  do  not 
seem  to  have  been  called  upon  to  pass  upon  it  until  in  very 
recent  years,  doubtless  because  of  the  ancient  common  law 
doctrine  of  attainder  and  corruption  of  blood.  Under  the 
civil  law  one  could  not  take  property  by  inheritance  or  will 
from  an  ancestor  or  testator  whom  he  had  murdered,  but 
such  deprivation  plainly  was  intended  in  the  nature  of  a 
punishment,  as  the  property,  in  such  case,  escheated  to  the 
exchequer.     (Domat's  Civil  Law,  part  2,  book  1,  title  1, 
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sec.  3;  Riggs  v.  Palmer,  115  N.  Y.  506.)  In  most  States 
the  statutes  of  descent  are  based  upon  the  rules  of  the  civil 
law,  (14  Cyc.  23,)  but  each  State  has  its  own  rules.  (3-5 
Greenleafs  Cruise  on  Real  Prop. — 2d  Am.  ed. — 146,  note.) 
The  English  common  law  of  descents  had  its  foundation  in 
principles  of  feudal  policy.  (Reeve  on  Descents,  1.)  For- 
feiture of  lands  for  felony  was  a  doctrine  of  the  old  Saxon 
law,  as  a  part  of  the  punishment  for  the  offense.  The  law 
of  feudal  escheat  was  brought  into  England  at  the  conquest 
and  superadded  to  the  ancient  law  of  forfeiture.  (Shars- 
wood's  Blackstone's  Com.  vol.  1,  book  2,  p.  251.)  Corrup- 
tion of  blood  and  forfeiture  of  lands  in  ordinary  felonies 
were  abolished  by  54  Geo.  Ill,  chap.  45.  ( 1  Chitty's  Crim. 
Law,  735.)  Later,  in  1870,  by  statute  of  33  and  34  Vic- 
toria, chapter  23,  the  entire  doctrine  of  attainder,  forfeiture 
and  corruption  of  blood  was  abolished,  except  forfeiture 
consequent  upon  outlawry.  (1  Jarman  on  Wills, — Bige- 
low's  6th  ed. — *45,  46;  6  Ency.  of  Laws  of  Eng.  210; 
Avery  v.  Everett,  1  L.  R.  A.  264.)  In  recent  years  the 
English  courts,  both  in  Great  Britain  and  in  some  of  the 
colonies,  have  passed  on  this  question. 

Before  the  passage  of  the  Forfeiture  act  of  1870,  in 
Amicable  Society  v.  Holland,  4  Bligh's  New  Reps.  194, 
(1830,)  it  was  held  that  the  parties  representing  and  claim- 
ing under  one  convicted  (and  executed)  of  a  capital  felony 
(forgery)  could  not  recover  insurance.  The  decision  was 
on  grounds  of  public  policy.  In  Cleaver  v.  Mutual  Reserve 
Fund  Life  Ass'n,  1  Q.  B.  147,  decided  in  1892,  it  was  held 
that  Mrs.  Maybrick,  who  was  named  as  beneficiary  in  an 
insurance  certificate  of  her  husband,  whom  she  was  con- 
victed of  murdering,  could  not  recover  from  the  insurance 
company.  The  insurance  money  became  a  part  of  the  es- 
tate of  the  insured  as  a  resulting  trust.  The  following 
British  and  colonial  cases  have  been  decided  in  harmony 
with  the  Cleaver  case,  all  on  the  ground  of  public  policy, 
following  the  maxim  that  one  cannot  take  advantage  of  his 
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own  wrong:  Lundy  v.  Lundy,  24  Can.  Sup.  Ct.  650;  In  re 
Cash,  30  N.  Z.  L.  577;  Hall  v.  Knight  &  Baxter,  Eng. 
L.  R.  Ct.  of  App.  1  P.  R.  1. 

In  this  country  the  decisions  in  Riggs  v.  Palmer,  supra, 
New  York  Mutual  Life  Ins.  Co.  v.  Armstrong,  117  U.  S. 
591,  BUerson  v.  Westcottj  148  N.  Y.  149,  and  Perry  v. 
Strawbridge,  209  Mo.  621,  are  in  harmony  with  the  Brit- 
ish and  colonial  cases  above  cited.  On  the  other  hand,  it 
has  been  held  that  where  there  are  explicit  rules  governing 
the  descent  of  property  by  statute  and  there  is  nothing  con- 
tained therein  to  justify  exclusion,  the  one  upon  whom  the 
law  casts  the  property  cannot,  because  of  the  murder  by 
him  of  the  ancestor  or  testator,  be  divested  of  it  by  the 
court.  Owens  v.  Owens,  100  N.  C.  240;  Deem  v.  Milli- 
kin,  53  Ohio  St.  668;  Shellenberger  v.  Ransom,  41  Neb. 
631;  Carpenter's  Estate,  170  Pa.  St.  203;  DeGraffcnreid 
v.  Iozva  Land  and  Trust  Co.  20  Okla.  687. 

The  first  case  in  this  country  was  that  of  Owens  v: 
Owens,  supra,  decided  in  1888.  It  was  there  held  that  a 
widow  convicted  as  an  accessory  before  the  fact  in  her 
husband's  murder  and  confined  in  the  State  prison  therefor 
was  entitled  to  her  dower  in  his  lands. 

Riggs  v.  Palmer,  supra,  was  decided  in  1889.  This  was 
an  action  by  the  heirs-at-law  of  a  testator  against  a  benefi- 
ciary who  had  murdered  the  testator  in  order  to  obtain  pos- 
session of  the  property  given  him  by  the  will,  to  cancel  the 
provisions  for  said  beneficiary's  benefit.  The  court  decided 
that  by  reason  of  having  committed  said  crime  the  bene- 
ficiary was  not  entitled  to  take  under  the  will  and  that  the 
property  belonged  to  the  heirs-at-law. 

In  Deem  v.  Millikin,  6  Ohio  Cir.  Ct.  357,  (1892,)  it 
was  held  that  a  son  who  murdered  his  mother  for  the  pur- 
pose of  procuring  her  property  succeeded  to  the  title  to  her 
real  estate  by  virtue  of  the  Statute  of  Descent  in  that  State. 
This  decision  was  affirmed  in  Deem  v.  Millikin,  53  Ohio 
St.  668. 
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Shellenberger  v.  Ransom,  supra,  which  at  the  first  hear- 
ing in  the  Supreme  Court  was  decided  in  1891,  following 
the  reasoning  in  Riggs  v.  Palmer,  supra,  was  on  rehearing 
decided  to  the  contrary,  and  it  was  held  that  even  though 
it  was  proved  that  a  father  murdered  his  daughter  in  order 
to  possess  himself  of  her  estate,  nevertheless  he  took  the 
title  under  the  laws  of  descent  of  that  State. 

In  Carpenter's  Estate,  supra,  (1895,)  a  son  murdered 
his  father  to  come  immediately  into  possession  of  his  estate. 
The  son  was  convicted  and  hanged,  and  it  was  contended 
that  because  of  his  crime  the  title  never  vested  in  him.  The 
court  held  that  under  the  Statute  of  Descent  in  that  State 
the  title  had  vested  in  the  son  immediately  upon  his  father's 
death. 

BUerson  v.  Westcott,  supra,  is  cited  by  counsel  for  the 
plaintiffs  in  error,  but  the  only  holding  in  that  case,  which 
was  a  partition  proceeding,  was  that  the  killing  of  the  tes- 
tator by  a  devisee  for  the  purpose  of  realizing  under  the 
will  did  not  render  the  devise  void,  and  the  court  indicated 
that  relief  could  be  had  against  one  committing  the  mur- 
der, in  equity. 

McAllister  v.  Fair,  72  Kan.  533,  (1906,)  was  a  pro- 
ceeding begun  in  the  probate  court  to  obtain  a  distribu- 
tion of  the  estate  of  one  who  had  been  murdered  by  her 
husband  for  the  purpose  of  obtaining  her  property.  The 
Kansas  statute  provided  how  property  should  descend,  and 
contained  no  exception.  The  court  held  there  was  no  jus- 
tification for  reading  an  exception  into  the  statute  which 
would  preclude  the  husband  from  inheriting  because  of  the 
crime  he  committed. 

In  Wellncr  v.  Eckstein,  105  Minn.  444,  decided  in  1908, 
the  wife  murdered  her  husband  for  the  purpose  of  acquir-  • 
ing  his  real  estate.    The  court  was  not  agreed  as  to  whether 
a  murderer  could  inherit  under  the  Statute  of  Descent  in 
that  State,  and  the  case  was  decided  on  other  grounds. 
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In  Perry  v.  Strawbridge,  supra,  (1908,)  in  a  petition 
for  partition,  it  was  held  that  a  man  who  murdered  his 
wife  to  inherit  half  of  her  estate  under  the  statute  took  no 
title  by  reason  of  his  crime.  There  was  no  reference  in  the 
statute  which  indicated  an  exception. 

In  DeGraffenreid  v.  Iowa  Land  and  Trust  Co.  supra, 
(1908,)  it  was  held  that  a  person  was  not  prevented  from 
inheriting  the  property  of  one  he  murdered  where  it  did 
not  appear  the  murder  was  committed  for  that  purpose, 
there  being  nothing  in  the  statute  to  justify  the  exclusion. 
See,  also,  as  somewhat  analogous  to  this  case,  New  York 
Mutual  Life  Ins.  Co.  v.  Armstrong,  supra,  Schmidt  v. 
Northern  Life  Assn,  1 12  Iowa,  41,  Kuhn  v.  Kuhn,  2  Ann. 
Cas.  (Iowa,)  657,  and  lit  re  Merte's  Estate,  104  N.  E.  Rep. 
(Ind.)  753. 

In  some  jurisdictions,  as  in  New  York,  the  conclusion 
has  been  reached  that  while  the  murderer  takes  a  legal  title 
which  is  unimpeachable  in  a  court  of  law,  a  court  of  equity 
will  deprive  him  of  the  use  of  the  property  by  enjoining  the 
enforcement  of  the  legal  right.  In  other  jurisdictions  it 
has  been  held  that  when  the  statutes  make  explicit  provi- 
sion for  the  descent  of  an  intestate's  property  and  specify 
the  causes  for  which  a  will  may  be  annulled  or  set  aside, 
and  neither  the  statute  on  descent  nor  on  wills  includes  the 
case  of  a  murder  committed  by  an  heir  or  devisee  in  order 
to  obtain  the  property,  the  legal  title  which  passes  to  the 
murderer  under  the  Statute  of  Descent  or  by  will  is  in- 
defeasible. 21  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  238; 
14  Cyc.  61. 

While  this  question  has  never  been  passed  upon  by  this 
court  somewhat  kindred  questions  have  been  decided.  In 
Holdom  v.  Ancient  Order  of  United  Workmen,  159  111. 
619,  it  was  decided  that  the  right  of  recovery  by  an  insane 
beneficiary  under  a  policy  of  life  insurance  was  not  for- 
feited by  his  killing  the  insured  under  such  circumstances 
that  the  killing  would  be  murder  if  the  beneficiary  were 
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sane.  In  Supreme  Lodge  Knights  and  Ladies  of  Honor  v. 
Menkhausen,  209  111.  277,  it  was  held  that  the  murder  of 
the  insured  by  the  beneficiary  named  in  the  benefit  certi- 
ficate precluded  recovery  of  the  insurance.  In  Collins  v. 
Metropolitan  Life  Ins.  Co.  232  111.  37,  the  insurance  com- 
pany disputed  its  liability  for  payment  of  insurance  on  the 
life  of  one  convicted  of  murder  and  executed,  on  the  ground 
that  it  was  against  public  policy.  There  was  no  stipulation 
in  the  policy  exempting  the  company  and  it  was.  held  liable 
for  the  policy  on  the  murderer's  life. 

The  rule  of  descent  in  this  jurisdiction  was  first  de- 
clared in  the  Ordinance  of  1787,  and  the  act  of  March  23, 
1819,  in  force  in  1822,  was  a  literal  transcript  of  the  sec- 
ond section  of  said  ordinance.  (Orthwein  v.  Thomas,  127 
111.  554.)  The  legislature  of  Illinois,  at  the  same  session 
at  which  it  adopted  the  Statute  of  Descent,  passed  an  act 
adopting  the  common  law  of  England  of  a  general  nature 
and  all  British  statutes  of  a  general  nature,  with  a  few 
stated  exceptions,  made  in  aid  of  the  common  law,  prior  to 
the  fourth  year  of  James  I.  (Laws  of  181 9, — 2d  sess. — 1 ; 
Hurd's  Stat.  1913,  p.  525.)  This  statute,  however,  pro- 
vided specifically  that  only  the  common  law  of  England  of 
a  general  nature,  so  far  as  the  same  is  applicable  to  our 
condition,  shall  be  in  force  in  this  State.  (Penny  v.  Little, 
3  Scam.  301 ;  Lavalle  v.  Strobel,  89  111.  370.)  This  being 
so,  counsel  argue  that  the  same  line  of  reasoning  should  be 
applied  in  construing  this  Statute  of  Descent  as  has  been 
applied  by  this  court  in  construing  the  statute  as  to  the 
meaning  of  the  word  "children"  in  those  cases  wherein  it 
has  been  held  that  the  word  "child"  or  "children"  embraces 
only  legitimate  children,  (Blacklaivs  v.  Milne,  82  111.  505; 
Orthwein  v.  Thomas,  supra;)  and  has  also  been  applied  in 
construing  the  statute  as  to  the  right  of  a  non-fesident  alien 
to  inherit.  (Wunderle  v.  Wunderle,  144  111.  40;  Beavan 
v.  Went,  155  id.  592;  Meadowcroft  v.  Winnebago  County, 
181   id.   504.)     Those  decisions  are  not  decisive,  as  the 
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wording  of  the  statute  on  the  questions  there  involved  prac- 
tically required  the  conclusions  reached.  The  rules  of  com- 
mon law  were  only  invoked  as  supporting  that  construction 
of  the  statute  which,  reading  all  its  provisions  together, 
was  the  reasonable  construction. 

In  discussing  the  question  here  under  consideration, 
Wharton  on  Homicide  (3d  ed.  sec.  667,)  states:  "The 
broad  theory  has  been  asserted  that  all  laws  must  be  con- 
trolled, in  general  operation  and  effect,  by  the  general  fun- 
damental maxim  of  the  common  law  that  no  one  shall  be 
permitted  to  profit  by  his  own  wrong  or  found  any  claim 
upon  his  own  iniquity  or  acquire  property  by  his  own  crime, 
and  the  rule  has  been  asserted  that  the  statutes  of  descent 
and  distribution  are  to  be  considered  with  reference  to 
these  principles,  and  that  a  murderer  cannot  be  permitted 
to  take  thereunder,  either  as  heir  or  legatee,  the  estate  of 
one  whom  he  has  murdered  for  the  purpose  of  obtaining 
his  property.  This  rule,  however,  has  been  either  rejected 
or  limited  and  confined  in  its  application,  and  the  prevail- 
ing, if  not  the  universal,  rule  would  appear  to  be,  that  where 
a  statute  of  descent  and  distribution,  or  provision  for  suc- 
cession, is  plain  and  unambiguous  in  its  terms  there  is  no 
room  for  construction  or  interpretation,  and  it  operates 
solely  within  its  own  terms  and  vests  in  the  heir  such  es- 
tate as  he  is  entitled  to  immediately  upon  the  death  of  the 
intestate  from  whom  the  inheritance  comes,  without  ref- 
erence to  any  question  of  criminal  responsibility  of  the  heir 
for  the  death  of  the  intestate  or  devisor.  This  rule  finds 
its  inception  in  the  theory  that  the  public  policy  of  a  State 
is  the  law  of  that  State  as  found  "in  its  constitution,  its 
statutory  enactments  and  its  judicial  records;  and  where 
the  intestate  law  casts  the  estate  of  a  deceased  person  upon 
designated  persons  this  is  absolute  and  peremptory,  and  no 
rule  of  public  policy  can  take  it  from  the  persons  designated 
by  statute  and  give  it  to  others,  even  for  the  reason  that  the 
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designated  person  killed  the  intestate,  without  a  violation 
of  the  statute." 

If  in  a  statute  there  is  neither  ambiguity  nor  room  for 
construction  the  intention  of  the  legislature  must  be  held 
free  from  doubt.  The  question  as  to  what  the  framers  of 
the  statute  would  have  done  had  it  been  in  their  minds  that 
a  case  like  the  one  here  under  consideration  would  arise  is 
not  the  point  in  dispute.  The  inquiry  is  as  to  what,  in  fact, 
they  did  enact,  possibly  without  anticipating  the  existence 
of  such  facts.  This  should  be  determined,  not  by  conjec- 
ture as  to  their  meaning,  but  by  the  construction  of  the  lan- 
guage used.  (Shellenberger  v.  Ransom,  supra.)  "Where 
there  is  no  ambiguity  in  the  words  there  is  no  reason  for 
construction.  The  case  must  be  a  strong  one,  indeed,  which 
would  justify  a  court  in  departing  from  the  plain  meaning 
of  the  words, — especially  in  a  penal  act, — in  search  of 
an  intention  which  the  words  themselves  did  not  suggest." 
(Chief  Justice  Marshall  in  United  States  v.  Wiltberger,  5 
Wheat.  76.)  The  Statute  of  Descent  does  not  in  any  way, 
directly  or  indirectly,  recognize  this  question.  The  wrong 
to  be  obviated  and  the  remedy  for  it  will  guide  the  court 
in  finding  the  intention  of  the  legislature,  but  this  rule  of 
law  offers  no  authority  for  adding  an  important  exception 
or  limitation  to  a  statute  which  in  clear  language  states  a 
rule  of  public  policy.  (Deem  v.  Millikin,  supra.)  Knowl- 
edge of  the  principles  of  statutory  interpretation  must  be 
imputed  to  the  legislature.  In  plain  language  our  Statute 
of  Descent  designates  the  persons  who  shall  succeed  to  the 
estates  of  deceased  intestates.  That  statute  provides  that 
in  cases  like  this  the  son  and  brother  shall  take  the  estate. 
By  what  authority  can  this  court  say  that  although  there  is 
a  son  and  brother  he  shall  not  take,  but  that  relatives  who 
under  the  wording  of  the  statute  have  no  right  to  these 
estates  shall  take?  It  is  impossible  for  the  court  to  desig- 
nate different  persons  to  take  such  estate  without  a  vio- 
lation of  the  law.     Under  the  rules  for  the  interpretation 
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of  statutes  the  courts  cannot  read  into  a  statute  exceptions 
or  limitations  which  depart  from  its  plain  meaning.  (In  re 
Carpenter's  Estate,  supra.)  If  there  were  any  ambiguity  in 
this  statute  or  if  it  were  the  province  of  the  court  to  settle 
this  question  with  respect  to  the  descent  of  property,  then 
the  argument  of  counsel  for  plaintiffs  in  error  would  have 
weight.  When  the  legislature  has  spoken  in  clear  and  un- 
equivocal language  the  courts  are  bound  thereby.  (Mc- 
Allister v.  Fair,  supra.)  This  court  has  held  that  the 
rules  of  the  common  law  as  to  descent  and  devise  have 
been  wholly  superseded  by  our  statutes  on  those  subjects. 
(Kochersperger  v.  Drake,  167  111.  122;  Collins  v.  Metro- 
politan Life  Ins.  Co.  supra;  North  v.  Graham,  235  111.  178; 
In  re  Mulford,  217  id.  242.)  In  the  Collins  case,  supra, 
while  that  case  did  not  deal  with  the  exact  question  here 
in  point,  this  court  quoted  with  approval  the  rules  as  to  the 
proper  construction  of  statutes  on  descent  laid  down  in  Shel- 
lenberger  v.  Ransom,  supra,  Owens  v.  Owens,  supra,  Deem 
v.  Millikin,  supra,  and  In  re  Carpenter's  Estate,  supra.  To 
construe  this  statute  as  contended  by  counsel  for  plaintiffs 
in  error  in  this  case  would  in  practical  effect  overrule  the 
reasoning  in  the  cases  just  referred  to.  The  courts  have 
no  concern  with  the  wisdom  of  a  statute  unless  it  contra- 
venes some  constitutional  provision. 

Plaintiffs  in  error  argue  that  the  holdings  of  the  courts 
heretofore  cited,  construing  statutes  similar  to  ours,  are 
without  force  in  this  State  because  many  of  them  are  code 
States,  where,  they  argue,  the  common  law  is  not  in  force. 
Kansas  adopted  the  common  law  of  England  by  statute  de- 
claring that  "the  common  law,  as  modified  by  constitutional 
and  statutory  law,  judicial  decisions  and  the  conditions  and 
wants  of  the  people,  shall  remain  in  force  in  aid  of  the 
general  statutes  of  this  State.,,  (Gen.  Stats,  of  Kan.  1909, 
sec.  9850.)  Nebraska  has  a  similar  statute.  By  the  deci- 
sions of  the  courts  of  Ohio  and  Pennsylvania  the  same  rule 
has  been  laid  down. 
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Counsel  for  plaintiffs  in  error  further  contend  that  if 
defendant  in  error  obtained  the  title  under  the  Statute  of 
Descent,  only  the  naked  legal  title  passed  to  him;  that  he 
cannot  hold  it  for  his  own  benefit  but  only  as  a  trustee 
ex  maleficio  and  in  trust  for  the  heirs  equitably  entitled 
thereto,  as  held  by  the  Court  of  Appeals  of  New  York, 
(Riggs  v.  Palmer,  supra,)  basing  the  argument  on  like  prin- 
ciples to  those  under  which  devises  or  bequests  procured  by 
fraud  have  been  held  constructive  trusts,  and  applied,  in 
equity,  to  the  benefit  of  the  persons  equitably  entitled  there- 
to. 3  Pomeroy's  Eq.  Jur.  sec.  1054;  Larmon  v.  Knight, 
140  111.  232 ;  2  Tiffany  on  Real  Prop.  sec.  505a. 

Counsel  argue  that  even  though  the  grounds  of  public 
policy  would  not  justify  the  construction  of  the  Statute  of 
Descent  as  contended  for  by  them,  public  policy  will  forbid 
such  a  construction  or  enforcement  of  the  statute  as  will 
encourage  crime  or  give  a  reward  for  its  performance. 
This  doctrine  was  practically  invoked  in  Knights  of  Honor 
v.  Menkhausen,  supra,  but  there  it  was  as  to  the  construc- 
tion of  a  contract  and  not  of  a  statute.  This  court  has  re- 
peatedly held,  in  line  with  the  general  rule  in  other  juris- 
dictions, that  the  public  policy  of  a  State  must  be  sought 
in  its  constitution,  legislative  enactments  and  judicial  deci- 
sions. (Zeigler  v.  Illinois  Trust  and  Savings  Bank,  245 
111.  180.)  In  Collins  v.  Metropolitan  Life  Ins.  Co.  supra, 
we  said  (p.  44)  :  "When  the  sovereign  power  of  the  State 
has  by  written  constitution  declared  the  public  policy  of  the 
State  on  a  particular  subject,  the  legislative  and  judicial  de- 
partments of  the  government  must  accept  such  declaration 
as  final.  When  the  legislature  has  declared,  by  law,  the 
public  policy  of  the  State  the  judicial  department  must  re- 
main silent,  and  if  a  modification  or  change  in  such  policy 
is  desired  the  law-making  department  must  be  applied  to 
and  not  the  judiciary,  whose  function  is  to  declare  the  law 
but  not  to  make  it.  Limiting  their  actions  to  questions  left 
open  by  the  constitution  and  the  statutes,  courts  may,  no 
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doubt,  apply  the  principles  of  the  common  law  to  the  re- 
quirements of  the  social,  moral  and  material  conditions  of 
the  people  of  the  State  and  declare  what  rule  of  public  pol- 
icy seems  best  adapted  to  promote  the  peace,  good  order 
and  general  welfare  of  the  community;  hence  arises  the 
rule  that  the  decisions  of  its  courts  are  to  be  investigated  in 
determining  the  public  policy  of  any  government."  Stat-  _ 
utes  of  descent  and  devise  are  declarations  of  public  policy 
of  this  State  on  this  subject.  To  hold  Ray  Pfanschmidt 
obtained  the  naked  legal  title  but  only  held  it  as  trustee, 
as  contended  by  counsel  for  plaintiffs  in  error,  would  be 
to  hold  that  by  his  crime  he  forfeited  the  right  to  inherit. 
Section  n  of  article  2  of  the  constitution  of  1870  provides: 
"All  penalties  shall  be  proportioned  to  the  nature  of  the  of- 
fense, and  no  conviction  shall  work  corruption  of  blood 
or  forfeiture  of  estate."  The  Criminal  Code,  in  fixing  the 
punishment  for  murder,  states :  "Whoeyer  is  guilty  of  mur- 
der, shall  suffer  the  punishment  of  death,  or  imprisonment 
in  the  penitentiary  for  his  natural  life,  or  for  a  term  not 
less  than  fourteen  years."  (Hurd's  Stat.  1913,  p.  835.)  It 
does  not  state  that  the  guilty  person  shall  forfeit  his  right 
to  inherit.  In  Collins  v.  Metropolitan  Life  Ins.  Co.  supra, 
it  was  said  (p.  42)  :  These  provisions  are  "clear  and  un- 
equivocal declarations  of  the  public  policy  of  this  State  to 
the  effect  that  no  forfeiture  of  property  rights  shall  follow 
conviction  for  crime."  Public  policy  does  not  demand  this 
forfeiture,  for  the  demands  of  public  policy  are  satisfied  by 
the  proper  execution  of  laws  and  the  punishment  of  crime. 
If  other  punishment  be  required,  the  duty  to  so  provide  rests 
upon  the  legislative  branch  of  the  government.  Whether 
this  accords  with  natural  right  and  justice  is  not  for  the 
courts  to  decide.  The  laws  of  descent  do  not  depend  upon 
the  ideas  of  court  or  counsel  as  to  justice  or  natural  right 
but  depend  entirely  upon  the  provisions  of  the  statute. 
{In  re  Kirby's  Estate,  121  Pac.  Rep.  370.)  "The  line  be- 
tween legislation  and  interpretation  is  clear,  and  for  the 
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courts  to  declare  a  forfeiture  for  crime  where  the  legisla- 
ture has  remained  silent  is  legislation  by  judicial  tribunals, — 
a  subject  with  which  they  have  no  concern."  Holdom  v. 
Ancient  Order  United  Workmen,  supra. 

The  decree  of  the  circuit  court  must  be  affirmed. 

Decree  affirmed. 


The  Golconda  Northern  Railway,  Appellant,  vs.  The 
Gulp  Lines  Connecting  Railroad  of  Illinois,  Ap- 
pellee. 

Opinion  Hied  October  16,  1014 — Rehearing  denied  Dec.  2,  1014. 

1.  Railroads — rule  as  to  prior  right  to  appropriation  of  land 
for  railroad  purposes.  As  between  two  railroad  companies  the  prior 
right  to  the  appropriation  of  land  for  railroad  purposes  belongs  to 
the  company  which  first  locates  its  line,  and  the  first  location  be- 
longs to  the  company  which  first  defines  and  marks  its  route  and 
adopts  the  same  for  its  permanent  location  by  authoritative  action. 

2.  Same — location  of  line  of  railroad  is  the  act  of  the  company 
through  its  directors.  The  location  of  the  line  of  a  railroad  is  the 
act  of  the  company  and  can  be  made  only  by  the  board  of  directors, 
but  the  statute  does  not  require  the  action  of  the  board  of  directors 
to  be  in  any  particular  form  nor  proved  in  any  particular  way. 

3.  Same — how  location  of  line  of  railroad  may  be  proved.  The 
location  of  a  railroad  is  the  selection  and  adoption  of  the  particu- 
lar line  upon  which  the  railroad  is  to  be  constructed,  and  may  be 
proved  by  such  acts  of  the  officers  and  agents  of  the  company,  and 
other  facts,  as  show  that  such  line  has  been  selected  with  the  ap- 
proval of  the  board  of  directors,  and  such  approval  may  be  shown 
by  the  circumstances  of  the  case. 

4.  Same— recording  of  proper  plat  is  prima  facie  evidence  of 
location  of  railroad.  The  filing  of  a  plat  in  the  recorder's  office, 
showing  the  location  of  a  railroad  through  the  county,  which  plat 
is  filed  by  the  president  of  the  railroad  company  and  certified,  un- 
der oath,  by  the  president  as  a  true  map  of  the  company's  adopted, 
located  line  through  the  county,  is  prima  facie  evidence  of  the  lo- 
cation of  the  road. 

5.  Same— non-compliance  with  condition  subsequent  in  right  of 
way  deed  does  not  determine  estate.  Non-compliance  by  a  rail- 
road company  with  a  condition  subsequent  in  a  right  of  way  deed 
does  not  determine  the  estate,  but  such  breach  can  only  be  taken 
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advantage  of  by  the  grantor,  his  heirs  or  his  devisees,  and  there 
must  be  an  entry  after  the  breach,  or  some  act  equivalent  thereto, 
in  order  to  re-vest  the  estate  in  the  grantor. 

6.  Same — third  person  cannot  raise  question  of  railroad  com- 
pany's power  to  sell  its  road.  Railroad  corporations  have  power, 
under  certain  circumstances,  to  make  sales  and  conveyances  of 
real  and  personal  property,  and  the  question  whether  the  company 
has  exceeded  its  power  in  selling  its  located  line,  right  of  way, 
franchise  and  other  property  cannot  be  raised  by  another  railroad 
company  for  the  purpose  of  taking  the  right  of  way  from  the  pur- 
chaser, as  such  question  can  be  raised  only  by  the  State  in  a  proper 
proceeding. 

7.  Same — what  is  not  an  abandonment  of  right  of  way.  The 
fact  that  a  railroad  company,  finding  itself  unable  to  build  its  rail- 
road within  ten  years  from  the  filing  of  its  articles  of  association, 
sells  and  conveys  its  located  line,  right  of  way  and  property  to  an- 
other railroad  company  does  not  amount  to  an  abandonment  of  its 
right  of  way  so  long  as  the  grantor  or  its  grantee  occupies  it  for 
railroad  purposes,  and  such  transfer  gives  no  right  to  a  third  rail- 
road company  to  appropriate  such  right  of  way  and  enjoin  the 
grantee  from  using  the  same. 

Appeal  from  the  Circuit  Court  of  Pope  county;  the 
Hon.  W.  W.  Duncan,  Judge,  presiding. 

This  case  is  a  controversy  between  two  railroad  com- 
panies about  the  possession  of  a  parcel  of  ground  and  the 
right  to  occupy  it  for  the  construction  and  operation  of  a 
railroad  thereon.  The  ground  is  a  narrow  pass  north  of 
Golconda,  in  Pope  county,  which  extends  along  the  Ohio 
river  between  the  river  on  one  side  and  high  rocky  bluffs 
on  the  other.  Each  company  claims  the  exclusive  right  to 
build  a  railroad  through  this  pass,  and  on  February  6,  1913, 
the  Golconda  Northern  Railway,  claiming  to  be  in  posses- 
sion of  the  pass  engaged  in  the  construction  of  its  railroad, 
filed  a  bill  against  the  Gulf  Lines  Connecting  Railroad  of 
Illinois  for  an  injunction  to  restrain  the  latter  from  in- 
terfering with,  obstructing  or  hindering  the  former  in  the 
construction  of  its  railroad  through  the  pass.  A  prelimi- 
nary injunction  was  allowed,  an  answer  was  filed,  a  motion 
to  dissolve  the  injunction  was  overruled,  and  after  a  hear- 
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ing  upon  the  pleadings  and  evidence  the  injunction  granted 
was  dissolved,  the  bill  was  dismissed  for  want  of  equity 
and  a  writ  of  restitution  was  awarded  to  the  defendant, 
restoring  it  to  the  same  possession  of  the  premises  as  it 
had  when  the  original  bill  was  filed,  so  as  to  leave  both 
parties  in  the  same  position  as  to  the  possession  of  the 
premises  as  they  were  when  the  suit  was  begun..  The  com- 
plainant appealed,  and  by  agreement  of  the  parties  an  order 
was  made  for  the  preservation  of  the  premises  in  the 
same  condition  until  the  final  determination  of  the  appeal. 
The  Toledo,  St.  Louis  and  New  Orleans  Railroad  Com- 
pany, to  whose  rights  the  appellee  claims  to  have  succeeded, 
was  incorporated  on  March  18,  1902,  for  the  purpose  of 
building  a  railroad  from  a  point  in  Shelby  county  to  a 
point  on  the  Ohio  river  in  Massac  county,  near  Brookport. 
On  July  23,  1909,  it  filed  in  the  recorder's  office  of  Pope 
county  a  map  of  its  adopted,  located  lines  through  that 
county.  Besides  making  a  survey  and  marking  this  location 
it  had  procured  many  deeds  for  the  right  of  way,,  includ- 
ing conveyances  from  the  owners  of  all  the  lands  within 
the  pass  in  controversy.  During  the  summer  of  1909  it 
cleared  its  right  of  way  through  the  pass,  to  its  full  extent, 
of  the  heavy  timber  with  which  it  was  covered.  This  com- 
pany did  not  complete  the  construction  of  any  part  of  its 
railroad,  and  being  unable  to  finish  and  put  it  in  operation 
within  ten  years  from  the  filing  of  its  articles  of  associa- 
tion, as  required  by  the  Railroad  Corporation  act,  on  March 
5,  1912,  it  executed  two  deeds  purporting  to  convey  all  of 
its  property,  real  and  personal,  including  the  right  of  way 
over  the  pass  in  question,  to  the  appellee,  the  Gulf  Lines 
Connecting  Railroad  of  Illinois,  which  had  been  incorpo- 
rated on  January  22,  191 2,  for  the  purpose  of  building  a 
railroad  from  a  point  in  Vermilion  county  to  a  point  on 
the  Ohio  river  near  Brookport.  Immediately  after  the  exe- 
cution of  these  conveyances  the  appellee  employed  survey- 
ors, who  went  upon  the  right  of  way,  including  the  prem- 
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ises  in  question,  and  ascertained  the  old  lines,  finding  most 
of  the  old  stakes, — enough  to  follow  the  entire  line  and 
identify  it.  The  right  of  way  which  had  been  cleared, 
though  overgrown  with  four  years'  growth  of  timber  and 
underbrush,  was  well  defined.  A  detailed  report  of  the 
character  and  cost  of  construction  was  made  by  the  engi- 
neer and  a  contract  was  entered  into  for  the  construction 
work.  On  Monday,  November  25,  191 2,  the  appellee's  en- 
gineer, with  a  party  of  assistants,  was  engaged  in  surveying, 
beginning  at  the  north  end  of  the  pass,  re-tracing  the  old 
lines,  cross-sectioning  and  setting  grade  stakes  for  the  con- 
struction force  to  go  to  work  grading.  This  work  contin- 
ued throughout  the  week.  On  Friday  night,  November  29, 
the  construction  outfit,  having  been  brought  from  Metropo- 
lis by  boat,  was  unloaded  on  the  premises  in  controversy, 
and  from  that  time  until  the  filing  of  the  bill  the  work 
of  grading  and  construction  through  the  pass  was  actively 
prosecuted  by  the  contractors. 

The  appellant  was  organized  as  a  corporation  on  March 
13,  1909,  for  the  purpose  of  building  a  railroad  from  Gol- 
conda  to  a  point  on  the  Ohio  river  near  Elizabethtown,  in 
Hardin  county.  It  surveyed  and  located  its  line  through 
the  pass  in  controversy,  procured  a  part  of  the  right  of 
way,  and  in  August,  1912,  began  the  work  of  construction 
about  a  mile  from  the  river  north  of  the  north  end  of  the 
pass.  About  the  first  of  October  the  appellant's  construc- 
tion force  reached  the  river,  and  in  November  had  arrived 
at  the  north  end  of  the  pass  and  was  working  there  with 
teams.  Between  November  20  and  25  the  appellant's  en- 
gineer began  surveying  through  the  pass  from  the  north 
and  met  the  appellee's  engineer  engaged  in  the  same  work. 
On  November  26  the  appellant  began  to  fence  in  the  whole 
pass  by  attaching  two  wires  to  posts  and  trees  along  each 
side  of  the  right  of  way,  and  by  Saturday,  November  30, 
completed  this  fencing.  Guards  were  posted,  and  notices 
forbidding  trespassing,  signed  by  the  appellant's  president, 
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were  put  up.  The  appellee's  surveyors  were  at  work  on 
the  right  of  way  during  all  of  the  time  the  appellant  was 
stringing  these  wires  around  them.  No  attention  was  paid 
to  the  fencing  or  the  notices,  and  during  December,  Janu- 
ary and  February  each  company  had  a  force  of  men  at 
work  in  the  disputed  territory,  grading  and  laying  ties 
and  rails,  and  each  interfered  with  the  work  of  the  other, 
throwing  off  the  ties  and  rails  and  tearing  down  the  grades 
of  the  other  where  they  obstructed  the  work  of  the  respec- 
tive parties. 

James  C.  Courtney,  and  Roy  R.  Helm,  (H.  A.  Evans, 
George  B.  Baker,  and  D.  W.  Helm,  of  counsel,)  for  ap- 
pellant. 

Charles  Dureee,  John  W.  Browning,  C.  L.  V.  Mul- 
key,  and  Whitnel  &  Browning,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

Counsel  for  the  appellant  advance  three  propositions  as 
the  basis  of  their  claim  that  the  decree  should  be  reversed, 
viz. :  First,  that  the  appellant  was  in  possession  of  the  pass 
and  the  appellee  entered  upon  and  invaded  its  possession; 
second,  that  the  appellant  made  the  first  location  of  its  lines 
through  the  pass;  and  third,  that  it  has  the  better  title. 
We  do  not  agree  with  any  one  of  these  propositions. 

First,  as  to  the  possession.  Prior  to  November  25  the 
appellant  had  been  working  on  its  grade  north  of  the  pass 
and  had  done  some  construction  work  down  to  the  entrance 
of  the  pass  at  the  north  end,  and  possibly  a  little  work 
within  the  pass  at  that  end.  Phelps*  land  was  at  the  north 
end  of  the  pass,  and  no  attempt  had  been  made  to  make  a 
survey  in  the  pass  south  of  that  land.  At  that  time  the 
appellant's  engineer  started  in  to  survey  south  from  the 
Phelps  land  and  immediately  met  the  surveying  party  of 
the  appellee,  which  was  engaged  in  cross-sectioning  and 
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setting  grade  stakes  on  the  line  which  had  previously  been 
surveyed  and  marked.  The  next  day  the  president  of  the 
appellant,  having  been  advised  by  his  attorney  that  if  he 
could  get  the  right  of  way  fenced  before  the  appellee's  con- 
struction outfit  got  there  the  attorney  believed  he  could  hold 
the  right  of  way  for  the  appellant,  started  a  force  of  men 
to  string  two  wires  around  the  right  of  way.  During  the 
week  the  right  of  way  was  thus  enclosed,  the  two  forces 
of  engineers  of  the  appellant  and  the  appellee  all  the  time 
continuing  their  work  on  the  land  thus  enclosed.  This  is 
all  the  work  that  appears  to  have  been  done  by  the  appel- 
lant on  the  premises  up  to  that  time.  It  had  no  actual  pos- 
session of  any  part  of  the  premises,  unless  it  was  of  a  small 
part  of  the  north  end  of  the  pass.  It  had  not  attempted 
elsewhere  to  exercise  any  dominion  over  the  pass.  The  ap- 
pellee, after  the  execution  of  the  deeds  to  it  on  March  5, 
191 2,  went  upon  the  premises  and  made  an  examination  of 
the  line,  preparing  for  the  construction  of  the  road,  tak- 
ing the  grading  cuts  and  fills,  and  making  estimates  for  the 
construction.  It  actually  did  enter  into  a  construction  con- 
tract, and  the  appellant  had  learned  that  the  construction 
company  was  coming  with  its  outfit  and  for  that  reason  un- 
dertook the  fencing  of  the  right  of  way.  It  is  clear  that 
the  appellant  had  no  prior  or  exclusive  possession  of  the 
pass  on  November  29,  when  it  is  claimed  the  tortious  en- 
try was  made  by  the  appellee.  It  did  not  afterwards  ac- 
quire possession,  except  of  such  parts  as  it  was  actually 
engaged  in  working  on.  The  most  that  could  be  claimed 
for  it  was  a  joint  occupation  with  the  appellee  in  a  con- 
test for  the  possession.  The  evidence  does  not  sustain  the 
essential  allegation  of  the  appellant's  bill  that  it  was  in  the 
actual  possession  of  the  premises  in  controversy. 

Second,  the  location.  As  between  two  railroad  compa- 
nies, the  prior  right  to  the  appropriation  of  land  for  rail- 
road purposes  belongs  to  the  company  which  first  locates  its 
line,  and  the  first  location  belongs  to  that  company  which 
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first  defines  and  marks  its  route  and  adopts  the  same  for  its 
permanent  location  by  authoritative  corporate  action.  (Pay- 
ctieville  Street  Railway  Co.  v.  Aberdeen  and  Rockfish  Rail- 
road  Co.  142  N.  C.  423;  Williamsport  and  North  Branch 
Railroad  Co.  v.  Philadelphia  and  Erie  Railroad  Co.  141  Pa. 
407 ;  Chesapeake  and  Ohio  Railroad  Co.  v.  Deepwater  Rail- 
way Co.  57  W.  Va.  641.)  The  location  of  the  line  of  a 
railroad  is  the  act  of  the  company  and  can  be  made  only 
by  the  board  of  directors.  (Black  v.  Chicago,  Burlington 
and  Quincy  Railroad  Co.  243  111.  534;  Bast  St.  Louis,  Co- 
lumbia and  Waterloo  Railway  Co.  v.  Illinois  State  Trust 
Co.  248  id.  559.)  It  appears  in  the  record  that  the  ap- 
pellant's board  of  directors,  at  a  meeting  held  on  Decem- 
ber 6,  1909,  adopted  the  location  shown  by  its  survey  and 
map  recorded  in  September,  1909.  It  is  insisted  that  there 
is  no  evidence  of  a  location  made  by  the  appellee.  No  rec- 
ord of  any  action  taken  by  the  board  of  directors  of  the 
appellee  was  shown  and  it  is  not  claimed  that  any  formal 
action  locating  its  line  was  taken  by  them,  but  the  appel- 
lee relies  upon  proof  of  a  location  made  by  its  predecessor 
in  title,  the  Toledo,  St.  Louis  and  New  Orleans  Railroad 
Company.  Section  9  of  chapter  109  of  the  Revised  Stat- 
utes requires  every  railroad  company  to  cause  a  plat  of  the 
location  of  its  railroad  to  be  made  and  recorded  in  the 
office  of  the  recorder  of  deeds  of  the  county  in  which  the 
premises,  or  any  part  of  them,  are  situated,  within  six 
months  after  said  railroad  is  located.  Such  a  plat  was  filed 
in  the  recorder's  office  of  Pope  county  by  the  president  of 
the  Toledo,  St.  Louis  and  New  Orleans  Railroad  Company. 
It  was  certified,  under  oath,  by  the  president  as  a  true 
map  of  the  company's  adopted,  located  line  through  Pope 
county,  and  we  regard  it  as  prima  facie  evidence,  at  least, 
of  the  location  of  the  road.  The  company,  through  its 
agents  and  employees,  was  engaged,  before  and  after  the 
plat  was  filed,  in  obtaining  deeds  for  the  right  of  way  on 
this  line  and  they  cleared  off  the  timber  along  the  line.     It 
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does  not  appear  whether  the  board  of  directors  had  ever 
voted  for  and  adopted  a  formal  resolution  directing  the 
location  of  the  road  on  this  line,  but  all  the  work  done 
by  the  company  consisted  in  procuring  the  right  of  way 
and  doing  work  preliminary  to  construction  along  the  line 
shown  by  the  map  attested  by  the  president  of  the  com- 
pany. The  statute  does  not  require  the  actions  of  the 
board  of  directors  in  the  location  of  a  railroad  to  be  in 
any  particular  form  or  proved  in  any  particular  way.  The 
location  is  the  selection  and  adoption  of  the  particular  line 
upon  which  the  railroad  is  to  be  constructed,  and  may 
be  proved  by  such  acts  of  the  officers  and  agents  of  the 
company  and  other  facts  as  show  that  such  line  has  been 
selected  with  the  approval  of  the  directors,  and  such  ap- 
proval may  be  shown  by  the  circumstances  of  the  case. 
The  location  indicated  by  the  map  of  the  Toledo,  St.  Louis 
and  New  Orleans  Railroad  Company  was  earlier  in  time 
than  that  of  the  appellant,  but  the  appellant  insists  fhat 
the  appellee  is  not  entitled  to  the  benefit  of  this  location, 
and  the  question  raised  by  this  objection  will  be  considered 
under  the  next  head. 

Third,  the  title.  The  Toledo,  St.  Louis  and  New  Or- 
leans Railroad  Company,  prior  to  the  organization  of  the 
appellant,  obtained  from  the  owners  deeds  for  the  right  of 
way  over  all  the  lands  in  the  pass.  Some  of  these  deeds 
were  subject  to  a  condition  subsequent  for  the  building  of 
the  railroad  by  December  i,  1904.  New  deeds  were  later 
executed  in  place  of  these,  in  which  the  date  of  building 
was  December  1,  1909.  No  entry  was  ever  made  by  any 
of  the  grantors  or  their  heirs  for  failure  to  comply  with 
this  condition  and  no  attempt  was  ever  made  to  declare  a 
forfeiture.  Some  of  the  deeds  were  conveyances  in  fee 
simple.  The  deeds  of  March  5,  191 2,  from  the  Toledo, 
St.  Louis  and  New  Orleans  Railroad  Company  to  the  Gulf 
Lines  Connecting  Railroad  of  Illinois  purported  to  convey 
the  located  line  for  a  railroad  beginning  at  station  3985  of 
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the  location  survey,  situated  on  Main  street,  East  Carrni, 
White  county,  Illinois,  extending  southerly  through  vari- 
ous counties,  including  Pope,  to  a  point  on  the  Ohio  river 
near  Brookport,  in  Massac  county,  including  all  rights  of 
way  and  the  lands  conveyed  to  the  grantor  company  in 
Pope  county,  including  the  land  through  the  pass  in  con- 
troversy.   This  constitutes  the  appellee's  title. 

The  appellant's  title  consists  of  the  resolution  of  its 
board  of  directors  locating  its  line,  and  deeds  from  the 
owners  of  the  land  through  the  pass  in  controversy,  ob- 
tained subsequent  to  the  deeds  to  the  Toledo,  St.  Louis  and 
New  Orleans  Railroad  Company.  The  validity  of  this  title 
depends  upon  the  invalidity  of  the  appellee's  title,  and  the 
appellant  insists  that  the  latter  is  void  because  of  the  ex- 
piration of  the  time  limited  for  the  building  of  the  road 
in  some  of  the  deeds  to  the  Toledo,  St.  Louis  and  New 
Orleans  Railroad  Company,  because  that  company  made  no 
location  of  its  railroad,  because  the  appellee  has  made  no 
location  of  its  railroad,  because  the  Toledo,  St.  Louis  and 
New  Orleans  Railroad  Company  had  no  power  to  convey 
its  right  of  way,  located  line,  franchises  and  all  its  prop- 
erty to  the  appellee  and  the  deeds  by  which  it  purported 
to  do  so  are  void,  and  because  the  Toledo,  St.  Louis  and 
New  Orleans  Railroad  Company  having  failed  to  complete 
its  railroad  and  put  it  in  operation  within  ten  years  from 
its  incorporation  and  having  abandoned  its  intention  to 
build  a  railroad,  the  property  conveyed  to  it  for  that  pur- 
pose reverted  to  the  grantors  and  passed  by  their  subse- 
quent deeds  to  the  appellant. 

So  far  as  the  appellant's  claim  rests  upon  the  failure 
of  the  grantee  to  comply  with  the  condition  subsequent 
for  the  building  contained  in  some  of  the  deeds  it  is  of  no 
force.  A  court  of  equity  will  not  lend  its  aid  to  enforce 
a  forfeiture  because  of  a  breach  of  a  condition  subsequent 
in  a  deed.  {Toledo,  St.  Louis  and  New  Orleans  Railroad 
Co.  v.  St.  Louis  and  Ohio  River  Railroad  Co.   208  111. 
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623;  Douglas  v.  Union  Mutual  Life  Ins.  Co.  127  id.  101 ; 
2  Story's  Eq.  Jur.  sec.  1319.)  Moreover,  a  breach  of  a 
condition  subsequent  can  be  taken  advantage  of  only  by  the 
grantor,  his  heirs  or  devisees.  His  grantees,  whether  be- 
fore or  after  the  breach,  acquire  no  right  to  enforce  a  for- 
feiture. (Waggoner  v.  Wabash  Railroad  Co.  185  111.  154; 
Boone  v.  Clark,  129  id.  466;  Ruch  v.  City  of  Rock  Island, 
97  U.  S.  693 ;  2  Washburn  on  Real  Prop. — 6]th  ed. — sees. 
954,  957.)  Non-compliance  with  a  condition  subsequent 
does  not,  of  itself,  determine  the  estate.  After  breach,  an 
entry,  or  some  act  equivalent  thereto,  is  necessary  to  re- vest 
the  estate  in  the  grantor.  Mott  v.  Danville  Seminary,  129 
111.  403;  Ruch  v.  City  of  Rock  Island,  supra;  2  Wash- 
burn, supra. 

We  have  held  that  the  evidence  justifies  the  conclusion 
that  the  Toledo,  St.  Louis  and  New  Orleans  Railroad  Com- 
pany had  made  a  location  of  its  road  on  July  23,  1909. 
The  sale  and  conveyance  of  its  located  line,  right  of  way, 
franchise  and  other  property  to  the  appellee,  if  valid,  con- 
veyed to  the  latter  the  prior  right  which  the  grantor  had  to 
construct  a  railroad  on  this  located  line.  It  is  insisted,  on 
behalf  of  the  appellant,  that  the  attempted  conveyance  to 
the  appellee  was  contrary  to  public  policy  and  beyond  the 
power  of  the  grantor,  and  was  there ft>re  void  and  of  no 
effect  whatever.  A  railroad  corporation  has  not,  as  a  gen- 
eral rule,  the  power  to  sell  its  road  and  franchise  with- 
out statutory  authority.  The  powers  of  all  corporations  are 
such,  only,  as  are  conferred  by  the  statute  under  which 
they  are  organized,  and  a  public  service  corporation  cannot, 
without  the  assent  of  the  State,  sell  or  lease  its  entire  prop- 
erty and  franchise  to  another  corporation  and  disable  it- 
self from  performing  the  duties  to  the  public  imposed  by 
its  charter.  (Chicago  Gas  Light  Co.  v.  People's  Gas  Light 
Co.  121  111.  530;  Union  Trust  and  Savings  Bank  v.  Kin- 
loch  Telephone  Co.  258  id.  202;  Thomas  v.  West  Jersey 
Railroad  Co.  101  U.  S.  71;  Central  Transportation  Co.  v. 
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Pullman's  Palace  Car  Co.  139  id.  24.)  It  would  not,  how- 
ever, enable  the  appellant  to  maintain  its  bill  even  if  we 
were  to  hold  the  deed  of  the  Toledo,  St.  Louis  and  New 
Orleans  Railroad  Company  to  the  appellee  void.  The  only 
effect  of  such  holding  would  be  to  leave  the  title  in  the 
former  company,  but  it  would  not  confer  any  right  upon 
the  appellant  or  give  to  it  any  title  or  enable  the  grantors 
of  the  Toledo,  St.  Louis  and  New  Orleans  Railroad  Com- 
pany to  grant  any  title  to  the  complainant.  The  fact  that 
because  of  its  failure  to  finish  the  road  and  put  it  in  oper- 
ation within  ten  years  from  the  time  of  filing  its  articles  of 
association  section  26  of  the  Railroad  and  Warehouse  act 
declares  that  the  corporate  existence  and  powers  of  that 
corporation  should  cease  does  not  affect  the  question.  The 
State,  alone,  could  take  advantage  of  the  failure  of  the 
company  in  this  regard,  and  until  it  did  so  no  other  person 
could  question  its  existence  or  the  validity  of  its  corporate 
acts.  Ross  v.  Chicago,  Burlington  and  Quincy  Railroad  Co. 
77  111.  127;  Chicago  and  Eastern  Illinois  Railroad  Co.  v. 
Wright,  153  id.  307. 

Admitting  that  the  conveyance  by  the  Toledo,  St.  Louis 
and  New  Orleans  Railroad  Company  was  beyond  the  cor- 
porate powers  of  that  corporation,  the  law  does  not  permit 
third  persons  having  no  interest  in  the  corporation  or  its 
trust  to  dispute  the  validity  of  its  conveyance.  The  ultra 
vires  acts  of  the  corporation  may  be  objected  to  by  the 
State,  the  corporation,  its  stockholders  or  creditors,  or  the 
persons  with  whom  the  ultra  vires  transactions  are  had,  but 
not  by  third  persons  having  no  interest  in  the  subject  mat- 
ter. Railroad  corporations  have  power,  under  certain  cir- 
cumstances, to  make  sales  and  conveyances  of  real  and  per- 
sonal property.  Whether  any  particular  conveyance  is  in 
excess  of  this  power  is  a  question  which  concerns  only  the 
corporation  itself,  the  State,  or  those  persons  having  some 
interest  or  title  in  the  corporation  or  the  property  involved. 
Where  a  corporation  has  power  to  hold  real  estate  un- 


Digiti 


zed  by  G00gk 


Ike  M4J       Colconda  Ry.  v.  Gulf  Lines  R.  R.  205 

der  any  circumstances  or  for  any  purpose,  its  title  cannot 
be  questioned  by  any  person  except  the  State.  (Hough 
v.  Cook  County  Land  Co.  73  111.  23 ;  Barnes  v.  Suddard, 
117  id.  237;  Hamsher  v.  Hamsher,  132  id.  273;  Cooney 
v.  Booth  Packing  Co.  169  id.  370;  Ehrman  v.  Union  Cen- 
tral Life  Ins.  Co.  35  Ohio  St.  324.)  A  national  bank  is 
prohibited  from  making  loans  on  real  estate  security,  but 
a  mortgage  given  to  such  a  bank  to  secure  future  advances 
is  a  valid  security,  which  can  be  questioned  only  by  the 
government.  (Genesee  Nat.  Bank  v.  Whitney,  103  U.  S. 
99.)  Only  the  sovereign  can  object  to  a  conveyance  to  a 
corporation  incompetent  by  its  charter  to  take  the  title  to 
real  estate.  It  is  valid  until  assailed  in  a  direct  proceeding 
instituted  for  that  purpose.  (Fritts  v.  Palmer,  132  U.  S. 
282;  Hickory  Farm  Oil  Co.  v.  Buffalo,  New  York  and 
Philadelphia  Railroad  Co.  32  Fed.  Rep.  22 ;  Bone  v.  Dela- 
ware and  Hudson  Canal  Co.  2  Sad.  (Pa.)  55;  Chicago, 
Burlington  and  Quincy  Railroad  Co.  v.  Le^vis,  53  Iowa, . 
101;  Carlow  v.  Altman,  28  Neb.  672.)  Where  the  stat- 
ute prohibited  a  corporation  from  owning  over  five  thou- 
sand acres  of  land,  the  question  whether  a  corporation 
owning  a  greater  quantity  of  land  exceeded  its  powers  in 
purchasing  an  additional  quantity  is  a  question  between  the 
corporation  and  the  State,  only,  and  does  not  concern  the 
vendors  or  others.  (American  Mortgage  Co.  v.  Tennille, 
87  Ga.  28.)  These  are  cases  in  which  the  conveyance  was 
made  to  the  corporation  and  not  by  the  corporation,  but 
there  is  no  difference,  in  principle,  whether  the  excess  of 
power  is  in  purchasing  or  in  selling.  The  corporation  hav- 
ing the  power  in  such  cases  to  sell  and  convey  property,  the 
question  whether  it  exceeded  its  power  is  for  the  State,  only. 
The  appellant  has  no  such  interest  as  entitled  it  to  en- 
join the  appellee  from  constructing  a  railroad  in  this  pass. 
The  only  injury  of  which  it  can  complain  in  a  judicial 
tribunal  is  the  invasion  of  some  legal  or  equitable  rights. 
It  alleges  that  the  appellee  is  acting  beyond  its  authority 
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under  the  law  because  the  conveyance  under  which  it  claims 
was  beyond  the  charter  power  of  its  grantor  to  make.  This 
conveyance,  however,  did  not  injuriously  affect  any  right  of 
the  appellant,  and  it  has,  therefore,  no  ground  to  complain. 
Neither  the  Toledo,  St.  Louis  and  New  Orleans  Railroad 
Company  nor  the  appellee  owed  any  duty  to  the  appellant 
in  regard  to  this  land  or  to  the  title  thereto.  A  stock- 
holder in  the  grantor  company  might  have  an  interest  in 
restraining  it  within  the  limits  of  its  corporate  powers  and 
the  State  might  have  an  interest  in  preventing  the  usurpa- 
tion and  perversion  of  its  franchises,  but  the  appellant  has 
no  interest  in  these  questions  and  cannot  raise  them  to  en- 
able it  to  seize  the  property  which  is  the  real  subject  mat- 
ter of  the  controversy.  New  Orleans,  Mobile  and  Texas 
Railway  Co.  v.  Ellerman,  105  U.  S.  166. 

It  is  urged  that  by  the  abandonment  of  the  right  of 
way  by  the  Toledo,  St.  Louis  and  New  Orleans  Railroad 
Company  the  property  reverted  to  the  original  grantors 
of  that  company,  and  that  they  had  the  power  to  convey 
a  good  title  to  the  appellant.  There  is  no  evidence  of 
any  intention  to  abandon  the  right  af  way.  To  constitute 
such  an  abandonment  there  must  not  only  be  non-user  but 
an  intention  to  abandon.  (Stannard  v.  Aurora,  Elgin  and 
Chicago  Railroad  Co.  220  111.  469 ;  Durfee  v.  Peoria,  De- 
catur and  Evansville  Railway  Co.  140  id.  435.)  In  the 
latter  case  the  railway  company  took  up  the  rails  and  ties 
over  the  place  in  controversy  and  failed  to  occupy  it  for 
nine  or  ten  years  but  without  an  intention  to  abandon  it, 
and  it  was  held  that  there  was  no  abandonment.  Here  the 
railroad  company  was  unable  to  construct  its  railroad  with- 
in ten  years  after  filing  its  articles  of  association,  but  there 
is  no  evidence  that  it  ever  ceased  its  efforts  to  procure  its 
construction  or  intended  to  do  so.  The  sale  of  the  right 
of  way  was  not  an  abandonment,  but  was  an  attempt  to 
secure  the  application  of  the  right  of  way  to  railroad  pur- 
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poses.  It  is  immaterial  that  the  particular  corporation  was 
unable  to  build  the  railroad.  The  right  of  way  cannot  be 
said  to  have  been  abandoned  so  long  as  the  original  gran- 
tee or  its  grantees  are  occupying  it  for  railroad  purposes. 
Crolley  v.  Minneapolis  and  St.  Louis  Railway  Co.  30  Minn. 
541 ;  Noll  v.  D.,  B.  &  M.  Railroad  Co.  32  Iowa,  66;  Hatch 
v.  Cincinnati  and  Indiana  Railroad  Co.  18  Ohio  St.  92; 
1  Redfield  on  Railways,  221. 

The  decree  of  the  circuit  court  dismissing  the  bill  was 
right,  and  it  is  affirmed.  Decrgg  affirm^ 


The  People  ex  rel.  Chicago  Bar  Association,  Relator,  vs. 
Frederick  W.  Story,  Respondent. 

Opinion  filed  October  16,  1014 — Rehearing  denied  Dec.  2,  1014. 

1.  Disbarment — when  improper  conduct  of  an  attorney  cannot 
be  disregarded.  An  attorney  who  collects  money  for  his  client 
and  refuses,  without  excuse,  to  pay  it  on  demand  is  guilty  of  such 
a  breach  of  professional  duty  as  cannot  be  disregarded,  and  he  is 
subject  to  discipline  according  to  the  circumstances  of  the  case. 

2.  Same — what  does  not  excuse  failure  to  pay  over  money  to 
client.  The  fact  that  there  may  be  a  dispute  between  attorney  and 
client  as  to  the  amount  the  attorney  is  entitled  to  retain  as  fees 
for  collecting  money  does  not  excuse  the  attorney  in  refusing  to 
pay  over  to  the  client  the  excess  over  the  amount  the  attorney 
claims  he  is  entitled  to. 

3.  Same — under  amended  rule  40  an  information  to  disbar  need 
not  be  signed  by  Attorney  General  or  State's  attorney.  Under 
amended  rule  40  of  the  Supreme  Court  an  information  to  disbar 
need  not  necessarily  be  signed  by  the  Attorney  General  or  State's 
attorney  but  may  be  signed  by  the  president  and  secretary  of  a 
bar  association,  and  the  information  need  not  be  sworn  to  except 
when  filed  by  some  aggrieved  person. 

Information  to  disbar. 

John  L.  Fogle,  for  relator. 
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Joseph  W.  Merriam,  (W.  P.  Black,  and  James  R. 
Ward,  of  counsel,)  for  respondent. 

Mr.  Justice  Dunn,  delivered  the  opinion  of  the  court : 

An  information  was  presented  by  the  Chicago  Bar  As- 
sociation containing  three  counts,  two  of  which  charged  the 
respondent,  an  attorney  of  this  court  practicing  law  in  the 
city  of  Chicago,  with  collecting  money  for  a  client  and  re- 
fusing to  account  for  it  and  pay  over  the  amount  due  the 
client  upon  demand,  and  praying  that  the  respondent's  name 
be  stricken  from  the  roll.  It  is  clearly  shown,  and  in  fact 
is  admitted,  that  in  one  case  the  respondent  collected  $59.80 
and  received  $5  from  his  client  on  account  of  costs  which 
he  was  not  required  to  use.  The  respondent  states  that  he 
sertt  td  his  client  a  statement  of  account  containing  a  charge 
of  $20  for  his  services  and  showing  a  balance  of  $44.80  due 
the  client.  Demand  was  made  for  the  proceeds  of  the  col- 
lection, but  the  respondent  failed  to  pay  the  amount  due 
or  any  amount,  and  the  client  then  placed  the  claim  in  the 
hands  of  a  collection  agency.  After  renewed  demands  the 
respondent  paid  $15  of  the  amount  but  no  more  until  after 
this  information  was  filed,  when  he  paid  the  balance.  In 
the  other  case  a  claim  was  placed  in  the  respondent's  hands 
for  collection  against  a  debtor  residing  in  New  York.  The 
respondent  forwarded  it  to  an  attorney  in  New  York,  and 
at  the  request  of  the  latter  collected  from  his  client  $15  for 
costs  which  he  did  not  send  to  the  New  York  attorney  but 
kept.  The  claim  was  settled  for  $60,  out  of  which  the  New 
York  attorney  kept  $15  for  fees,  $5  for  expenses  and  $11 
which  he  claimed  the  respondent  owed  him  on  another  ac- 
count. He  sent  the  respondent  a  draft  for  the  balance,  $29. 
The  respondent  had,  therefore,  $44  of  his  client's  money 
in  his  hands  and  does  not  claim  to  have  been  entitled  to  a 
greater  fee  than  $20.  The  balance  he  should  have  paid  his 
client  upon  demand,  but  he  failed  to  do  so  until  after  the 
information  was  filed,  when  he  paid  $40.    He  claims  always 
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to  have  been  willing  to  pay  the  amount  due  but  that  his 
client  would  never  consent  to  accept  less  than  $60,  the  whole 
amount  collected.  The  respondent  never,  however,  tendered 
payment  of  any  amount  though  his  client  was  demanding 
payment. 

Objection  is  made  to  the  validity  of  the  information 
because  not  signed  by  the  Attorney  General  or  a  State's 
attorney  and  not  sworn  to.  The  information  is  signed  by 
the  president  and  secretary  of  the  Chicago  Bar  Association. 
Counsel  appear  to  have  overlooked  the  amendment  of  rule 
40,  made  at  the  February  term,  1909,  which  expressly  au- 
thorizes such  information,  and  requires  the  information  to 
be  sworn  to  only  when  filed  by  some  aggrieved  person. 

There  is  no  substantial  controversy  as  to  the  facts.  The 
respondent  insists  that  no  demand  was  made  upon  him,  and 
that  there  was  a  dispute  in  each  case  between  him  and  his 
client  as  to  the  amount  of  his  fees.  The  claim  that  no  de- 
mand was  made  is  based,  not  upon  the  fact  that  the  client 
was  not  requesting  payment  of  the  proceeds  of  the  collec- 
tion, but  upon  the  disagreement  as  to  the  amount  of  the 
respondents  fees,  the  respondent  insisting  that  the  clients 
were  demanding  more  than  they  were,  respectively,  entitled 
to.  On  his  own  showing  there  was  a  balance  due  from  the 
respondent  in  each  case,  and  the  disagreement  as  to  the 
amount  of  his  fees  afforded  no  excuse  to  the  respondent  for 
refusing  to  pay  the  amount  which  he  admitted  to  be  due. 
An  attorney  who  collects  money  for  his  client  and  refuses, 
without  excuse,  to  pay  it  on  demand  is  guilty  of  such  a 
breach  of  professional  duty  as  cannot  be  disregarded  or 
lightly  passed  over. 

The  respondent  will  be  suspended  from  practice  as  an 
attorney  for  one  year  and  until  he  shall  be  permitted  to 
resume  practice  by  the  further  order  of  the  court. 

Respondent  suspended. 


265  -  14 
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George  N.  Sargent  et  al.  Defendants  in  Error,  vs. 
Charles  E.  Roberts  et  al.  Plaintiffs  in  Error. 

Opinion  filed  October  16,  1914— Rehearing  denied  Dec.  2,  1014. 

1.  Deeds — test  of  mental  capacity  of  grantor  to  make  a  deed. 
In  making  a  deed  the  grantor  must  have  sufficient  inind  and  mem- 
ory to  comprehend  the  nature  and  effect  of  the  act  in  which  he  is 
engaged,  and  even  though  his  mind  may  be  impaired  incident  to 
old  age,  still  the  deed  will  not  be  held  invalid  if  in  making  the 
same  he  exercised  his  own  will  and  understood  the  nature  and 
effect  of  what  he  was  doing. 

2.  Same — what  constitutes  delivery  of  a  deed.  Delivery  of  a 
deed  is  essential  to  its  complete  execution  and  is  largely  a  matter 
of  intention,  and  the  recording  of  a  deed  is  prima  facie  evidence 
of  delivery;  and  if  the  maker  places  the  deed  in  the  hands  of  a 
third  party,  the  presumption  arises  that  it  was  delivered  for  the 
benefit  of  the  grantee. 

3.  Same — presumption  where  a  life  estate  is  reserved.  If  the 
grantor  in  a  deed  reserves  to  himself  a  life  estate  a  strong  pre- 
sumption will  arise  that  it  was  intended  that  title  should  vest  im- 
mediately in  the  grantee,  for  otherwise  there  would  be  no  reason 
for  the  reservation. 

4.  Undue  influence — what  is  undue  influence.  Undue  influ- 
ence is  a  species  of  constructive  fraud  which  the  courts  will  not 
undertake  to  define  by  definite  words  or  rules,  and  what  constitutes 
undue  influence  will  depend  upon  the  circumstances  of  each  case. 

5.  Same— when  influence  ns  wrongful.  If  the  influence  exerted 
by  the  grantee  is  such  as  to  deprive  the  grantor  of  his  free  agency 
and  make  his  acts  the  acts  of  the  grantee,  then  such  .influence  will 
be  held  to  be  wrongful. 

6.  Same — what  is  not  undue  influence.  Undue  influence  means 
wrongful  influence,  but  influence  secured  through  affection  is  not 
wrongful,  and  a  deed  is  not  invalid  if  its  execution  was  secured 
through  affection  or  was  procured  by  honest  argument  and  un- 
tainted by  fraud. 

7.  Same— when  transactions  between  parties  are  valid.  Even 
if  a  fiduciary  relation  exists  between  grantor  and  grantee,  trans- 
actions between  them  will  be  valid  if  they  were  entered  upon  with 
full  knowledge  of  their  nature  and  effect  and  were  not  the  result 
of  wrongful  influence  due  to  such  relation. 

Writ  oe  Error  to  the  Circuit  Court  of  Morgan  county; 
the  Hon.  Owen  P.  Thompson,  Judge,  presiding. 
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M.  T.  Layman,  and  Worthington,  Reeve  &  Green, 
(L.  O.  Vaught,  guardian  ad  litem,)  for  plaintiffs  in  error. 

William  N.  Hairgrove,  and  Neiger  &  Gordley, 
(J.  J.  Neiger,  of  counsel,)  for  defendants  in  error. 

4 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Defendants  in  error  filed  a  bill  in  the  circuit  court  of 
Morgan  county  to  set  aside  a  deed  and  for  partition  of 
eighty-seven  acres  of  farm  land  in  said  county  owned  by 
John  T.  Sargent  (since  deceased)  and  by  him  conveyed  in 
fee  simple  to  Charles  E.  Roberts,  subject  to  a  life  estate. 
An  answer  was  filed  and  the  matter  referred  to  a  master  in 
chancery  to  take  evidence.  Subsequently  Charles  E.  Rob- 
erts died,  and  the  bill  was  amended  suggesting  that  fact  and 
other  persons  were  made  defendants,  including  the  infant 
son  and  only  heir,  Charles  E.  Roberts,  for  whom  a  guard- 
ian ad  litem  was  appointed.  The  master  reported  in  favor 
of  defendants  in  error.  The  court  approved  the  master's 
findings  and  entered  a  decree  in  accordance  with  the  prayer 
of  the  amended  bill,  setting  aside  the  deed  and  ordering 
partition.    That  decree  is  now  before  us  by  writ  of  error. 

The  bill  alleged  that  the  deed  was  without  consideration, 
had  been  procured  by  undue  influence  over* said  Sargent  by 
the  said  Charles  E.  Roberts,  and  had  never  been  delivered. 
Roberts,  in  his  answer,  averred  that  Sargent  had  agreed 
that  if  Roberts  would  live  with  him  until  he  died  Sargent 
would  deed  to  Roberts  the  farm,  and  that,  relying  on  this 
promise,  he  had  resided  with  Sargent  until  the  latter's  death 
and  was  at  the  time  the  original  bill  was  filed  in  possession 
of  the  premises. 

Roberts  was  a  nephew  of  Sargent  and  had  lived  with 
him  on  the  farm  in  question  for  about  nine  years  previous 
to  the  latter's  death.  For  the  last  two  years  Roberts  was 
married  and  his  wife  had  kept  house  for  them.  At  his 
death,  September  4,  1909,  Sargent  was  a  little  past  seventy 
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years  of  age.  He  had  served  in  the  civil  war  and  while  a 
soldier  had  contracted  camp  diarrhoea.  Because  of  this  dis- 
ease he  frequently  sought  medical  attention,  and  on  that  ac- 
count, also,  it  was  necessary  for  him  to  have  someone  on 
'  the  farm  to  look  after  it  and  care  for  him.  For  some  three 
months  before  his  death  he  had  Bright's  disease.  For  about 
six  weeks  of  that  period  he  was  confined  to  his  bed  most 
of  the  time,  and  for  about  ten  days  before  the  deed  in  ques- 
tion was  executed  his  family  physician,  Dr.  W.  C.  Manley, 
of  Franklin,  drove  out  to  the  farm  and  visked  him  almost 
daily.  August  n,  1909,  the  doctor  visited  him  in  the  fore- 
noon, and,  finding  that  he  was  failing  steadily,  told  him  that 
his  condition  was  serious,  and  advised  him  that  if  his  busi- 
ness was  not  in  shape  he  should  fix  it  up.  Sargent  requested 
the  doctor  to  go  back  to  town  and  get  Morris  Keplinger,  a 
banker  in  Franklin,  and  have  the  latter  bring  with  him  a 
blank  suitable  for  a  will  and  a  blank  for  a  deed.  Dr.  Man- 
ley  went  back  to  town  and  returned  with  Keplinger  early  in 
the  afternoon.  From  their  testimony  it  appears  that  they 
went  into  Sargent's  room  and  found  him  alone.  Whether 
or  not  undue  influence  was  exercised  in  the  execution  of  the 
deed  depends  very  largely  on  what  happened  while  the  doc- 
tor and  Keplinger  were  there.  The  evidence  of  the  two  is 
in  substantial  harmony  except  upon  one  or  two  points  to 
which  we  shall  refer.  Keplinger  testified  that  after  they 
had  talked  a  short  time  Sargent  required  attention  on  ac- 
count of  his  diarrhoea  and  Roberts  was  called  into  the  room 
to  attend  to  him,  after  which  Roberts  left  the  room.  Kep- 
Jinger  then  began  to  talk  with  Sargent  about  what  the  lat- 
ter wanted  done  with  the  property.  When  he  started  he 
supposed  that  Sargent  wanted  to  make  a  will  and  asked 
him  the  names  of  his  heirs.  Sargent  said  he  wanted  his 
heirs  to  share  equally,  and  Keplinger  told  him  if  that  was 
the  case  he  did  not  need  to  draw  a  will,  as  the  law  would 
take  care  of  that.  Keplinger  testified  that  during  the  talk 
Sargent  stated  that  he  wanted  to  do  something  in  particu- 
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lar  for  Roberts.  At  this  point  Roberts  came  from  another 
room  through  an  open  door  into  the  room  where  they  were 
talking.  Keplinger  testified  that  he  thought  Roberts  was 
called  in  there  by  Sargent,  the  doctor  or  himself,  while 
Dr.  Manley  stated  he  did  not  think  anyone  called  Roberts 
into  the  room.  After  Roberts  came  into  the  room  the  tes- 
timony of  both  the  doctor  and  Keplinger  is  to  the  effect 
that  he  told  his  uncle  that  he  thought  the  latter  ought  to 
make  a  deed  to  him  of  the  place  upon  which  they  resided ; 
that  a  will  fixed  as  the  one  they  were  talking  about  wouldn't 
do  any  of  the  heirs  any  good,  and  that  it  would  not  be 
right  to  leave  him  simply  a  share  along  with  the  others, 
taking  into  consideration  what  he  had  done  for  his  uncle 
during  the  years  he  had  lived  with  him;  that  if  his  uncle 
deeded  him  the  land  he  would  not  put  in  any  bill  for  ser- 
vices in  nursing  and  caring  for  him  and  would  take  care  of 
Sargent  as  long  as  he  lived.  Sargent  said  that  was  satis- 
factory and  told  Keplinger  to  make  the  deed  accordingly. 
Roberts  then  left  the  room  and  did  not  return  while  the 
doctor  and  Keplinger  were  there,  unless  he  brought  in  a 
tax  receipt  to  give  a  description  of- the  land.  According 
to  the  testimony  of  both  the  doctor  and  Keplinger,  either 
Roberts  or  his  wife  went  up-stairs  and  got  the  tax  receipt 
and  brought  it  down  and  neither  pf  them  afterwards  came 
back  into  the  room.  Keplinger  then  drew  the  deed.  Be- 
fore he  finished  he  asked  Sargent  if  he  wanted  to  retain 
an  interest  during  his  life,  and  the  latter  replied  he  did, 
and  the  deed  was  drawn  with  the  ordinary  provision  re- 
serving a  life  estate  to  the  grantor.  When  he  had  finished 
Keplinger  read  it  over  to  Sargent  and  asked  him  if  that 
was  the  way  he  wanted  it,  and  Sargent  said  it  was.  Sar- 
gent then  signed  it  and  Dr.  Manley  attached  his  signature 
as  a  witness.  Bessie  Seymour,  an  eighteen-year-old  step- 
daughter of  Roberts,  testified  she  was  in  an  adjoining  room 
when  this  deed  was  drawn  and  through  the  open  door  she 
could  hear  what  was  said ;   that  she  heard  Sargent  ask  her 
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step- father  if  he  would  rather  have  the  place  or  money 
equal  to  it,  and  Roberts  replied  that  he  would  rather  have 
the  place.  After  the  deed  was  signed  Keplinger  told  Sar- 
gent that  he  did  not  have  his  notarial  seal  with  him  and 
would  have  to  take  the  deed  back  to  Franklin  and  put  his 
seal  on,  and  asked  him  whether  he  wanted  the  deed  re- 
corded or  kept  in  the  bank,  and  Sargent  told  him  to  record 
it.  In  pursuance  of  this  direction  Keplinger  attached  his 
notarial  seal  and  had  the  deed  recorded.  This  is  all  the  tes- 
timony as  to  what  took  place  at  the  execution  of  the  deed. 

A  number  of  witnesses  testified  that  Sargent  had  said 
that  he  intended  to  give  the  farm  to  whoever  took  care  of 
him.  Some  heard  him  say  that  if  Roberts  would  get  mar- 
ried and  have  someone  to  keep  house  for  him  he  would 
give  Roberts  the  farm,  and  others  testified  that  he  had 
stated  that  he  intended  Roberts  to  have  the  farm,  or  that 
the  farm  would  be  Roberts'.  Others  testified  that  he  had 
stated  some  time  previous  that  he  intended  to  divide  his 
property  among  his  heirs.  In  addition  to  the  farm  he  left 
between  $3000  and  $4000  in  the  banks  at  Franklin.  After 
executing  the  deed  he  made  no  disposition  of  the  other 
property  on  the  day  in  question  or  at  any  other  time  be- 
fore his  death. 

The  defendants  in  er^or  introduced  evidence  tending  to 
show  that  Sargent  was  mentally  weak  about  the  time  of 
the  execution  of  the  deed,  and  that  Roberts,  during  the 
time  he  had  resided  with  Sargent,  had  exercised  influence 
over  his  actions.  Some  of  Sargent's  relatives  testified  that 
Roberts  had  expressed  a  desire  not  to  have  them  visit  Sar- 
gent. Dr.  Manley  testified  that  at  the  time  Sargent  signed 
the  deed  he  was  in  his  usual  mental  condition  and  was  of 
sound  mind  and  of  sufficient  mental  ability  to  understand 
ordinary  business  transactions,  and  continued  so  up  to  with- 
in two  or  three  days  of  his  death.  Two  or  three  witnesses 
for  defendants  in  error  testified  that  Sargent's  mental  con- 
dition had  partially  failed.     Three  or  four  others  testified 
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that  he  was  absent-minded  and  would  repeat  and  hesitate, 
but  outside  of  this  they  noticed  no  change  in  his  mental 
condition.  Hypothetical  questions  embodying  the  facts  as 
testified  to  were  asked  of  three  doctors  called  as  experts. 
They  all  three  testified  that  one  exhibiting  such  symptoms 
and  having  the  disease  as  testified  to,  showed  symptoms  of 
senile  dementia  and  would  be  subject  to  suggestion  from 
other  people,  but  one#of  them  testified  that  even  though 
having  senile  dementia  he  might  not  be  subject  to  sugges- 
tion from  others. 

A  number  of  witnesses  on  behalf  of  plaintiffs  in  error 
who  had  known  Sargent  for  years  and  many  of  whom 
had  transacted  business  with  him  thought  he  was  of  sound 
mind  and  able  to  transact  business  whenever  they  saw  him, 
among  others,  A.  H.  Wright  and  H.  G.  Keplinger,  bankers, 
Charles  W.  dinger,  a  general  merchant,  Andrew  Boorup, 
a  barber,  and  William  Whalen,  owner  of  a  general  store, 
all  of  Franklin;  Bird  Anderton,  a  neighbor,  John  S. 
Daugherty,  an  old  soldier  friend,  and  John  G.  Wright,  a 
stock  buyer,  all  thought  he  was  capable  of  transacting  ordi- 
nary business ;  that  while  he  was  growing  weak  physically, 
they  thought  his  mind  was  not  affected  any  more  than  it 
would  ordinarily  be  by  declining  years.  Nineteen  other 
witnesses,  two  or  three  of  them  related  to  Roberts,  testified 
to  substantially  the  same  effect.  Some  of  them  noticed  an 
increasing  deafness  and  two  or  three  noticed  his  forgetful- 
ness,  but  none  of  them  could  see  any  substantial  change  in 
his  mental  condition.  Several  of  the  witnesses  had  seen 
him  up  to  within  a  few  days  of  his  death  and  some  of  them 
had  business  dealings  with  him  about  the  time  the  deed  was 
made.  Dr.  J.  M.  Elder,  of  Franklin,  who  had  prescribed 
for  him  and  had  seen  him  as  late  as  April,  1909,  was  asked 
the  hypothetical  question  asked  the  other  doctors  and  stated 
that  one's  mind  under  such  a  state  of  facts  might  be  clear. 

Defendants  in  error  also  offered  testimony  tending  to 
show  that  Roberts  was  accustomed  to  use  profane  language 
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with  great  frequency  and  vigor  and  that  he  was  sometimes 
rough  in  his  manner  to  Sargent ;  that  while  he  was  living 
with  the  latter  he  found  fault  with  some  of  his  business 
transactions  with  reference  to  selling  stock  or  caring  for  the 
farm.  From  this  testimony  it  appears  that  sometimes  Sar- 
gent followed  Roberts'  advice  and  at  other  times  went  con- 
trary to  it.  No  evidence  is  found  in  the  record  to  indicate 
that  Roberts  did  not  take  the  best  of  care  of  Sargent  dur- 
ing all  the  time  he  lived  with  him.  Indeed,  the  evidence  is 
to  the  effect  that  Sargent,  on  account  of  his  disease,  re- 
quired a  good  deal  of  care,  and  that  he  had  said  more  than 
once  to  neighbors  or  friends  that  Roberts  was  looking  after 
him  all  right,  and  said,  after  Roberts  was  married,  that  the 
wife  was  a  good  housekeeper. 

The  test  of  mental  capacity  to  make  a  deed  is,  that  one 
must  have  sufficient  mind  and  memory  to  comprehend  the 
nature  and  effect  of  the  act  in  which  he  is  engaged.  (Kelly 
v.  Nasbaum,  244  111.  158;  Fitzgerald  v.  Allen,  240  id.  80; 
Riordan  v.  Murray,  249  id.  517.)  Even  though  the  mind 
of  the  grantor  may  be  impaired  incident  to  old  age,  still  if 
he  is  able  to  understand  the  nature  of  the  business  in  which 
he  is  engaged  and  the  effect  of  what  he  is  doing  and  ex- 
ercises his  own  will  with  reference  thereto  his  acts  are  not 
invalid.  Beyond  question  the  evidence  in  this  record  shows 
that  Sargent,  before  the  execution  of  the  deed,  at  that  time 
and  for  some  weeks  thereafter  was  able  to  transact  business 
and  comprehended  fully  what  he  was  doing  at  the  time  he 
executed  the  deed.  Counsel  for  defendants  in  error  prac- 
tically concede  this  in  their  argument,  but  contend  that  his 
mind  was  so  enfeebled  by  disease  and  old  age  that  he  was 
easily  subject  to  the  influence  of  those  about  him  and  was 
unduly  influenced  by  Roberts  to  execute  the  deed.  What 
constitutes  undue  influence  will  depend  upon  the  circum- 
stances of  each  case.  Undue  influence  is  a  species  of  con- 
structive fraud  which  the  courts  will  not  undertake  to  de- 
fine by  definite  words  or  rules.     (Smith  v.  Henline,  174  111. 
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184.)  Influence,  to  render  a  conveyance  inoperative,  must 
be  of  such  a  nature  as  to  deprive  the  grantor  of  his  free 
agency.  An  undue  influence  means  a  wrongful  influence; 
such  an  influence  as  makes  the  grantor  or  testator  in  the 
instrument  executed  speak  the  will  of  another  and  not  his 
own.  (Dowie  v.  Sutton,  227  111.  183 ;  Dorsey  v.  Wolcott, 
173  id.  539.)  It  is  not  sufficient  to  avoid  a  will  or  deed 
that  its  execution  was  procured  by  honest  argument,  un- 
tainted with  fraud.  Proper  and  legitimate  influence,  hon- 
estly acquired,  is  not  the  exercise  of  undue  influence.  A 
deed  which  but  for  such  legitimate  influence  would  not  have 
been  made  will  still  be  sustained  if  made  freely  and  as  a 
result  of  the  maker's  own  conviction  in  the  exercise  of  his 
own  deliberate  judgment.  Influence  secured  through  af- 
fection is  not  wrongful,  and  a  will  or  deed  will  not  be 
held  void  because  of  partiality  influenced  by  such  affection. 
(Sturtevant  v.  Sturtevant,  116  111.  340;  Wilcoxon  v.  Wil- 
coxon,  165  id.  454;  Sears  v.  Vaughan,  230  id.  572;  Bishop 
v.  Hilliard,  227  id.  382;  Carlock  v.  Carlock,  249  id.  330.) 
Obviously,  Keplinger,  who  drew  the  deed,  and  Dr.  Manley, 
who  was  present  at  the  time,  thought  that  Sargent  was 
capable  of  transacting  business  and  that  he  was  acting  ac- 
cording to  his  own  desire  and  will  in  the  execution  of  the 
deed.  The  testimony  shows,  without  controversy,  that  Rob- 
erts had  nothing  to  do  with  getting  Keplinger  to  come  out 
to  see  his  uncle.  There  is  not  the  slightest  evidence  that 
Roberts  had  endeavored,  on  or  before  this  day,  to  influence 
his  uncle  as  to  the  disposition  of  the  property.  The  weight 
of  the  evidence  tends  to  show  that  the  uncle  intended  to  do 
something  for  Roberts  over  and  above  what  he  did  for  the 
other  relatives.  In  view  of  the  relations  that  had  existed 
between  them  for  some  nine  years,  it  was  most  natural  and 
proper  that  Sargent  should  leave  more  to  Roberts  than  he 
did  to  the  other  relatives.  Whether  Roberts  came  from  the 
adjoining  room  of  his  own  accord  or  whether  he  was  called 
in  by  his  uncle,  Keplinger  or  Dr.  Manley  we  do  not  con- 
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sider  vital  to  the  present  issue.  We  are  disposed  to  think, 
however,  that  the  testimony  is  consistent  with  the  theory 
that  he  was  called  into  the  room.  While  Dr.  Manley  does 
not  think  he  was  thus  called,  it  is  not  at  all  strange  that 
his  remembrance  of  all  the  details  should  not  be  the  same 
as  Keplinger's.  All  that  Roberts  said  there  was  what  one 
would  expect  him  to  say  under  the  circumstances.  What 
Sargent  did  was  in  full  harmony  with  what  one  might  ex- 
pect him  to  do  when  we  consider  the  services  that  Roberts 
and  his  wife  had  performed,  and,  so  far  as  this  record 
shows,  without  compensation.  We  can  reach  no  other  con- 
clusion than  that  the  decree  incorrectly  finds  that  undue 
influence  was  exercised  by  Roberts  over  his  uncle  in  pro- 
curing the  execution  of  the  deed  here  in  question. 

In  this  connection  counsel  for  defendants  in  error  argue 
that  a  fiduciary  relation  existed  between  Roberts  and  his 
uncle  and  therefore  this  deed  was  prima  facie  void,  while 
counsel  for  plaintiffs  in  error  argue  strenuously  that  such  a 
relation  did  not  exist.  Conceding,  for  the  purpose  of  this 
case,  that  such  relationship  did  exist,  transactions  between 
them  will  be  held  valid  if  it  appears  they  were  entered  into 
with  full  knowledge  of  their  nature  and  effect  and  resulted 
from  the  deliberate,  voluntary  and  intelligent  desire  otboth 
and  not  through  influence  engendered  by  their  relationship. 
(Bishop  v.  Hilliar d,  supra.)  What  we  have  already  said 
with  reference  to  the  execution  of  this  deed  shows  conclu- 
sively that  it  resulted  through  the  voluntary  desire  of  the 
grantor  and  not  because  of  any  undue  influence  exercised 
upon  him  by  the  grantee. 

Counsel  for  defendants  in  error  argue  that  the  deed  was 
not  delivered.  The  delivery  of  a  deed  is  an  essential  part 
of  its  complete  execution  and  is  largely  a  matter  of  inten- 
tion. (Potter  v.  Barringer,  236  111.  224.)  The  recording 
of  a  deed  is  prima  facie  evidence  of  its  delivery.  (V alter 
v.  Blavka,  195  111.  610;  Blake  v.  Ogden,  223  id.  204;  Ack- 
man  v.  Potter,  239  id.  578.)    When  the  maker  of  the  deed 
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parts  with  the  possession  of  it  to  anybody,  the  presumption 
arises  that  it  was  delivered  for  the  benefit  of  the  grantee. 
(Chapin  v.  Nott,  203  111.  341.)  All  the  circumstances  sur- 
rounding this  transaction  show  that  the  grantor  intended  to 
complete  the  transaction  as  to  the  execution  and  delivery  of 
the  deed  and  the  conveyance  of  the  property,  so  far  as  it 
could  be  done  by  any  act  of  his  at  that  time.  No  evidence 
is  found  in  the  record  tending  to  show  that  the  grantor  did 
not  intend  to  have  such  deed  delivered.  His  request  that 
the  deed  be  recorded  indicates  that.  The  argument  of  coun- 
sel for  defendants  in  error  is  without  merit  that  the  ques- 
tion asked  by  Keplinger  of  Sargent,  "Do  you  want  me  to 
put  it  on  record  for  you  or  hold  it  in  the  bank?"  indicated, 
by  the  use  of  the  words  "for  you,"  that  delivery  was  not 
intended.  Considering  all  the  evidence  on  that  point,  it 
is  manifest  that  Keplinger  was  asking  Sargent  whether  he 
wanted  the  deed  recorded  or  kept  in  the  bank  without  re- 
cording, and  that  it  was  understood  that  the  deed  was  con- 
sidered as  delivered.  Nothing  was  said  at  the  time  about 
the  grantor  retaining  any  possession  or  dominion  over  it. 
All  that  was  said  and  done  then  indicated  to  the  contrary. 
The  fact  that  the  life  estate  was  reserved  to  the  grantor 
tends  to  support  this  same  conclusion. 

The  argument  of  counsel  for  defendants  in  error  that 
the  reservation  of  a  life  estate  shows  that  the  grantor  in- 
tended the  deed  to  operate  as  a  will  cannot  be  sustained. 
The  reservation  of  a  life  estate  in  the  grantor  raises  a 
strong  presumption  that  it  was  intended  that  th«  title  should 
immediately  vest  in  the  remainder-man,  for  the  reason  that 
if  such  intention  had  not  existed  there  would  be  no  reason 
for  the  reservation.  Riegel  v.  Riegel,  243  111.  626 ;  Hill  v. 
Kreiger,  250  id.  408;   White  v.  Willard,  232  id.  464. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
remanded,  with  directions  to  enter  a  decree  dismissing  the 
bill  for  want  of  equity. 

Reversed  and  remanded,  zvith  directions. 
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The  People  ex  rel.  Edward  Zilm,  County  Collector, 
Appellee,  vs.  Levi  Carr  et  al.  Appellants. 

Opinion  Hied  October  16,  1914 — Petition  stricken  December  2,  1014. 

1.  Drainage — adoption  of  resolution  for  assessment  constitutes 
the  levy.  The  adoption,  by  farm  drainage  commissioners,  of  the 
resolution  provided  for  in  section  26  of  the  Farm  Drainage  act 
constitutes  the  levy  of  the  assessment  to  be  spread  against  the 
lands  in  the  district  and  must  precede  the  making  of  the  contract 
for  the  Construction  of  the  work  of  the  district. 

2.  Same — mere  fact  that  resolution  was  signed  by  commission- 
ers and  filed  with  clerk  is  not  sufficient.  The  mere  fact  that  the 
resolution  provided  for  in  section  26  of  the  Farm  Drainage  act 
was  signed  by  the  commissioners  and  filed  with  the  clerk  does  not 
establish  a  valid  levy,  but  it  must  appear  that  the  resolution  was 
adopted  at  a  legal  meeting  of  the  commissioners. 

3.  Same — adoption  of  resolution  must  be  shown  by  the  drain- 
age record.  The  record  which  section  2  of  the  Farm  Drainage 
act  provides  shall  be  kept  by  the  clerk  to  show  the  proceedings  of 
the  commissioners  is  the  only  way  in  which  the  adoption  of v  the 
resolution  for  the  levy  of  a  special  assessment  may  be  shown. 

4.  Same — what  does  not  supply  omission  of  record  of  adoption 
of  resolution.  If  the  drainage  record  does  not  show  the  adoption 
of  the  resolution  for  the  assessment  at  the  meeting  when  it  is 
claimed  that  it  was  adopted,  either  as  originally  written  up  or  as 
amended,  the  omission  cannot  be  supplied  by  a  recital  in  the  rec- 
ord of  subsequent  meetings,  or  in  a  resolution  adopted  at  a  subse- 
quent meeting,  that  such  action  was  taken  at  the  former  meeting. 

5.  Judicial  notice — county  court  does  not  take  judicial  notice 
of  contents  of  record  except  in  the  proceeding  before  it.  A  third 
attempt  to  levy  a  drainage  assessment  against  certain  lands,  after 
the  land  owner  has  successfully  prosecuted  appeals  from  the  judg- 
ments in  the  two  former  proceedings,  is  not  the  same  proceeding 
as  the  former  ones,  and  in  order  to  sustain  a  claim  that  an  objec- 
tion made  in  th$  third  proceeding  could  have  been  urged  in  the  for- 
mer ones  it  is  incumbent  upon  the  People  to  offer  in  evidence  such 
portions  of  the  record  in  the  other  cases  as  will  disclose  that  fact, 
as  the  county  court  will  not  take  judicial  notice  of  the  contents  of 
its  records  except  in  the  proceeding  before  it. 

6.  Appeals  and  errors — when  objection  to  drainage  record  is 
not  foreclosed  by  former  appeals.  An  objection  that  the  drainage 
record  does  not  show  any  valid  resolution  for  the  assessment  may 
be  urged  on  the  third  attempt  to  levy  the  assessment  against  cer- 
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tain  land,  where  the  judgments  in  the  former  proceedings  were 
reversed  on  other  grounds  and  remanded  without  any  directions  to 
the  county  court,  and  it  does  not  appear  from  the  opinions  filed  in 
such  cases  that  the  objection  was  considered  or  could  have  been 
considered  on  the  errors  assigned,  or  that  the  drainage  record  was 
before  the  court  for  consideration.  (Morgan  Creek  Drainage  Dis- 
trict v.  Hawley,  255  111.  34,  Semple  v.  Anderson,  4  Gilm.  546,  Og- 
den  v.  Larrabee,  70  111.  510,  and  Lusk  v.  City  of  Chicago,  211  id. 
183,  distinguished.) 

Farmer,  J.,  dissenting. 

Appeal  from  the  County  Court  of  LaSalle  county ;  the 
Hon.  A.  T.  Lardin,  Judge,  presiding. 

L.  W.  Brewer,  and  Lester  H.  Strawn,  for  appellants. 

Butters  &  Armstrong,  Browne  &  Wiley,  and  Craig 
&  Craig,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

The  county  collector  of  LaSalle  county  applied  to  the 
county  court  of  that  county,  at  the  May,  191 3,  term  there- 
of, for  judgment  and  an  order  of  sale  against  lands  of  ap- 
.  pellants  located  within  Drainage  District  No.  1  of  the  town 
of  Ophir,  LaSalle  county,  for  alleged  delinquent  drainage 
assessments.  Appellants  appeared  and  interposed  numer- 
ous objections,  only  one  of  which  need  here  be  noticed,  viz., 
that  no  resolution  ordering  any  amount  of  money  whatever 
to  be  raised  by  special  assessment  upon  the  lands  of  the 
district  was  passed  or  adopted  by  the  drainage  commission- 
ers prior  to  letting  the  contract  for  the  construction  of  the 
work  of  the  district  or  prior  to  the  completion  of  such  work. 
The  court  overruled  the  objections  and  rendered  judgment 
against  the  lands  for  the  alleged  delinquent  assessments. 
This  appeal  has  been  prosecuted  from  that  judgment. 

The  drainage  district  in  question  was  organized  under 
the  Farm  Drainage  act,  the  order  declaring  the  district  fully 
organized  having  been  entered  on  January  25,  1905.     On 
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March  I,  1905,  commissioners  were  elected.  On  June  17, 
1905,  these  commissioners  completed  a  classification  of  the 
lands  in  the  district  and  gave  notice  of  a  meeting  to  be  held 
within  the  district  on  July  10,  1905,  to  hear  objections  to 
the  classification.  Various  changes  were  made  in  the  classi- 
fication of  lands  at  that  meeting  and  a  modified  classification 
roll  was  made  and  adopted.  Certain  land  owners,  not  in- 
cluding any  of  the  appellants  here,  appealed  to  the  county 
court  from  the  order  of  the  commissioners  adopting  and 
confirming  the  modified  classification.  A  jury  empaneled  in 
the  county  court  upon  that  appeal  made  a  new  classification 
of  all  the  lands  in  the  district.  Thereafter  the  commission- 
ers advertised  for  bids  for  constructing  the  work  of  the  dis- 
trict, and  on  August  11,  1905,  a  contract  was  let  for  the 
construction  of  the  work,  the  contract  price  being  about 
$27,000.  Afterwards  the  commissioners  spread  an  assess- 
ment of  $29,000,  divided  into  three  installments, — two  of 
$10,000  each  and  one  of  $9000, — against  the  lands  in  the 
district,  using  the  classification  as  made  by  the  jury  in  the 
county  court  as  a  basis  for  spreading  the  assessment.  Nu- 
merous land  owners  paid  the  first  installment  of  the  as- 
sessment spread  against  their  lands.  Appellants  refused  to 
pay  this  installment  and  successfully  resisted  an  application 
made  by  the  county  collector  for  judgment  and  an  order  of 
sale  against  their  lands,  the  objection  made  and  sustained 
being  that  the  commissioners,  in  spreading  the  assessment, 
had  erroneously  followed  the  classification  made  by  the  jury 
in  the  county  court  instead  of  the  modified  classification 
made  by  the  commissioners  on  July  10,  1905.  (Carr  v. 
People,  224  111.  160.)  After  the  decision  was  rendered  in 
the  case  just  referred  to,  the  commissioners  again  attempted 
to  spread  the  assessment  of  $29,000  against  the  lands  of 
the  district  in  accordance  with  the  modified  classification 
adopted  by  them  on  July  10,  1905.  Appellants  refused  to 
pay  the  assessment  and  successfully  resisted  the  applica- 
tion of  the  county  collector  for  judgment  and  order  of  sale 
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against  their  lands,  the  grounds  upon  which  judgment  was 
refused  being  set  out  in  the  opinion  filed  in  People  v.  Carr, 
231  111.  502.  In  the  meantime  the  work  of  the  district  had 
been  completed  and  all  of  the  land  owners  except  appellants 
had  paid  the  assessments  spread  against  their  lands.  No 
further  action  was  taken  by  the  commissioners  with  refer- 
ence to  making  or  spreading  an  assessment  against  appel- 
lants' lands  until  February  8,  191 3,  when  the  commissioners 
met  within  the  district  and  adopted  a  resolution  in  which, 
among  other  things,  it  was  recited  that  at  the  meeting  of 
July  10,  1905,  above  mentioned,  after  the  land  had  been 
classified,  the  following  resolution  was  adopted :  "Resolved 
by  the  drainage  commissioners  of  Drainage  District  No.  1 
of  the  town  of  Ophir,  LaSalle  county,  State  of  Illinois,  that 
it  be,  and  it  is  hereby,  ordered  that  the  amount  of  $29,000 
be  raised  by  special  assessment  upon  the  lands  of  the  dis- 
trict aforesaid  as  the  same  may  be  necessary,  and  that  such 
amount  be  and  is  apportioned  among  the  several  tracts  in 
the  name  of  the  owner  thereof,  when  known,  according  to 
acres  of  each  and  its  figure  of  classification  on  the  gradu- 
ated scale,  so  that  each  tract  may  bear  its  equal  burden  in 
proportion  to  benefits;"  that  said  resolution  was  inadver- 
tently mislaid  and  temporarily  lost  and  was  not  filed  at  said 
meeting  but  was  afterwards  found  and  was  filed  with  the 
clerk  of  the  commissioners  on  August  10,  1905,  and  that 
it  was  consequently  inadvertently  omitted  from  the  minutes 
of  the  meeting  held  on  July  10,  1905;  that  a  meeting  of 
the  commissioners  was  held  on  August  10,  1905,  to  open 
bids  for  constructing  the  work  of  the  district  and  was  ad- 
journed to  August  1 1,  1905,  when  the  bid  of  G.  A.  Williams 
was  accepted  and  a  contract  entered  into  with  him  for  con- 
structing the  work  of  the  district,  and  that  at  this  meeting 
it  was  ordered  that  the  assessment  of  $29,000  be  divided 
into  three  installments,  the  first  to  be  for  the  sum  of  $10,- 
000  and  to  be  due  August  10,  1905,  the  second  to  be  for 
the  sum  of  $10,000  and  to  be  due  February  1,  1906,  and 
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the  third  to  be  for  the  sum  of  $9000  and  to  be. due  June  1, 
1906.  The  resolution,  after  making  other  recitals  not  nec- 
essary to  be  noticed,  directed  the  clerk  of  tl^e  district  to 
write  up  and  restore  the  minutes  of  the  meetings  of  Au- 
gust 10  and  11,  1905,  in  order  to  show  what  was  transacted 
at  those  meetings  as  recited  in  the  resolution.  The  meeting 
of  July  10,  1905,  which  was  called  for  the  purpose  of  con- 
sidering objections  to  the  classification,  and  the  meeting  of 
March  1,  1905,  which  was  held  for  the  purpose  of  elect- 
ing commissioners,  were  the  only  meetings  prior  to  that  of 
February  8,  1913,  held  within  the  boundaries  of  the  drain- 
age district.  The  meetings  of  August  10  and  1 1,  1905,  were 
not  held  within  the  district,  but  were  held  at  the  office  of 
the  attorney  for  the  commissioners  in  the  city  of  Ottawa. 
The  minutes  of  the  meeting  of  July  10,  1905,  as  the  same 
appear  in  the  drainage  record,  do  not  show  the  presentation 
or  adoption  of  any  resolution.  From  a  file-mark  on  the 
resolution  above  set  out  it  appears  that  it  was  filed  with  the 
clerk  of  the  commissioners  on  August  10,  1905,  and  as  so 
filed  it  was  signed  by  all  the  commissioners.  In  accordance 
with  the  directions  contained  in  the  resolution  of  February 
8,  19 1 3,  the  clerk  thereafter  wrote  into  the  drainage  record 
the  minutes  of  the  meetings  of  August  10  and  11,  1905, 
showing  the  proceedings  recited  in  the  resolution  to  have 
been  taken  at  those  meetings,  but  no  change  in  or  addition 
to  the  record  of  the  minutes  of  the  meeting  of  July/ 10, 
I9°5>  was  made  by  the  clerk.  The  commissioners  then 
spread  the  proportionate  part  of  an  assessment  of  $29,000 
against  appellants'  lands,  based  on  the  classification  as  modi- 
fied by  them  at  the  meeting  of  July  10,  1905,  and  appel- 
lants having  refused  to  pay  the  assessments  against  their 
lands,  the  assessments  were  returned  as  delinquent  and  the 
application  first  above  mentioned  for  judgment  and  an  or- 
der of  sale  was  made  to  the  county  court.  This  applica- 
tion was  abased  upon  a  return  made  by  the  treasurer  of  the 
drainage  district  showing  that  the  assessments  were  spread 
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against  appellants'  lands  on  February  8,  191 3,  by  virtue  of 
a  levy  made  July  10,  1905. 

Appellee  contends  that  the  resolution  ordering  $29,000 
to  be  raised  by  special  assessment  upon  the  lands  of  the 
district  was  adopted  by  the  commissioners  at  the  meeting 
held  July  10,  1905,  and  in  support  of  this  contention  relies 
entirely  upon  the  record  of  the  meeting  of  February  8, 
1 91 3,  showing  the  adoption  at  that  meeting  of  the  resolu- 
tion which  recites  that  a  levy  of  $29,000  was  made  at  the 
meeting  held  July  10,  1905,  and  upon  the  record  of  the 
meeting  of  August  10,  1905,  which  was  written  up  by  the 
clerk  after  February  8,  1913,  and  which  also  refers  to  the 
adoption  of  a  resolution  on  July  10,  1905,  levying  the  sum 
of  $29,000.  Appellee  does  not  contend  that  the  resolution 
was  passed  at  any  other  time  or  that  any  other  meeting  was 
ever  held  within  the  district  at  which  such  a  resolution  could 
have  been  adopted. 

In  support  of  their  objection  that  no  such  resolution  was 
adopted  prior  to  letting  the  contract  for  the  work  or  prior 
to  the  completion  of  the  work,  appellants  offered  in  evidence 
all  that  portion  of  the  drainage  record  which  had  been  writ- 
ten up  prior  to  February  8,  1913,  including  the  minutes  of 
the  meeting  of  July  10,  1905,  and  it  appears  therefrom  that 
no  record  was  made  of  the  adoption  of  the  resolution  in 
question  at  the  meeting  of  July.  10,  1905,  or  of  its  adoption 
at  any  other  time.  Appellants  also  called  numerous  wit- 
nesses to  show  that  no  such  resolution  was,  in  fact,  adopted 
at  the  meeting  of  July  10,  1905.  Fred  T.  Davis,  who  was 
one  of  the  commissioners  on  July  10,  1905,  but  who  had 
ceased  to  hold  such  office  before  February  8,  1913,  testified 
that  he  attended  the  meeting  of  July  10,  1905,  and  that  no 
such  resolution  was  adopted  while  he  was  present,  but  that 
later, — and  he  thought  it  was  when  the  bids  were  opened, 
on  August  10,  1905, — the  three  commissioners  signed  such 
a  resolution  at  the  office  of  their  attorney  in  Ottawa. 
J.  E.  Hill,  who  was  town  clerk  and  ex-oflicio  clerk  of  the 

265  -  15 


Digits 


zed  by  G00gle 


226  The  People  v.  Carr.  [265  HI. 

commissioners  on  July  10,  1905,  and  who  had  continued  to 
hold  such  office  until  and  including  February  8,  191 3,  tes- 
tified that  he  attended  the  meeting  of  July  10,  1905,  but  that 
James  P.  Garland,  one  of  the  commissioners,  kept  the  min- 
utes of  that  meeting,  and  that  the  witness  copied  them  into 
the  drainage  record  after  they  had  been  written  up  and 
turned  over  to  him  by  the  attorney  for  the  commissioners; 
that  there  was  no  record  of  the  adoption  of  the  resolution 
in  question  in  the  minutes  of  that  meeting  and  that  no  such 
resolution  was  passed  while  the  witness  was  present.  He 
further  testified  that  the  record  of  the  meeting  of  Febru- 
ary 8,  191 3,  which  covers  seventy-eight  pages  of  the  drain- 
age record,  was  prepared  and  handed  to  him  by  one  of  the 
attorneys  for  the  commissioners  prior  to  the  meeting  of 
February  8,  1913;  that  he  does -not  know  whether  or  not 
the  matters  and  things  recited  therein  are  true,  and  that  he 
did  not  furnish  any  information  upon  which  to  base  the 
recitals  contained  in  the  record  of  the  minutes  of  the  meet- 
ing of  February  8,  1913,  and  in  the  resolution  passed  at 
that  meeting.  James  P.  Garland,  the  commissioner  referred 
to  in  the  testimony  of  Hill,  testified  that  he  acted  as  clerk 
at  the  meeting  held  July  10,  1905,  and  kept  correct  minutes 
of  the  proceedings  had  at  that  meeting,  and  that  those  min- 
utes contained  no  mention  of  the  adoption  of  any  resolution 
levying  $29,000.  Six  other  witnesses  testified  that  they  at- 
tended the  meeting  of  July  10,  1905,  and  that  no  such  reso- 
lution as  appellee  claims  was  passed  at  that  meeting  was 
presented  or  adopted.  No  witness  testified  that  any  such 
resolution  was,  in  fact,  adopted,  but  appellee,  as  hereinbe- 
fore stated,  relies  entirely  upon  the  record  to  sustain  its 
position,  and  contends  that  the  record  imports  absolute  ver- 
ity and  cannot  be  impeached  by  the  testimony  of  witnesses. 
Section  26  of  the  Farm  Drainage  act  provides  that  the 
commissioners,  by  resolution,  shall  order  such  amount  of 
money  to  be  raised  by  special  assessment  upon  the  lands  of 
the  district  as  may  be  necessary,  and  that  such  amount  shall 
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be  apportioned  among  the  several  tracts  in  accordance  with 
the  classification  finally  established.  The  adoption  of  such 
resolution  constitutes  the  levy  of  the  assessment  to  be  spread 
against  the  lands  of  the  district  and  must  precede  the  mak- 
ing of  the  contract  for  the  construction  of  the  work  of  the 
district.  As  we  said  in  People  v.  Kuns,  248  111.  42 :  "This 
court  has  held  repeatedly  that  a  drainage  district  under  the 
Farm  Drainage  act  has  no  power  to  create  in  advance, 
either  under  the  Farm  Drainage  act  or  under  the  Levee 
act,  any  indebtedness  for  completing  an  improvement  and 
then  levy  an  assessment  to  meet  it.''  It  necessarily  follows 
that  if  appellants  established  by  competent  evidence  that  no 
such  resolution  as  is  required  by  said  section  26  was  adopted 
by  the  commissioners  prior  to  the  time  the  contract  was  let 
for  the  construction  of  the  work  of  the  district,  then  their 
objections  to  the  application  of  the  county  collector  for 
judgment  and  order  of  sale  against  their  lands  should  have 
been  sustained.  The  mere  fact  that  such  a  resolution  was 
sighed  by. the  commissioners  and  filed  with  the  clerk  does 
not  establish  a  valid  levy,  but  it  must  appear  that  the  reso- 
lution was  adopted  at  a  legal  meeting  of  the  commissioners. 
(People  v.  Warren,  231  111.  518.)  Section  2  of  the  Farm 
Drainage  act  provides  that  the  clerk  of  the  commissioners 
shall  keep  in  a  well-bound  book,  to  be  known  as  the  drain- 
age record,  a  record  of  the  proceedings  of  the  commission- 
ers, and  it  is  only  by  this  record  that  the  adoption  of  such 
resolution  can  be  shown.  (People  v.  Carr,  supra;  People 
v.  Warren,  supra.)  Not  only  does  the  record  of  the  pro- 
ceedings of  the  meeting  of  July  10,  1905,  fail  to  show  the 
adoption  of  a  resolution  levying  $29,000,  or  any  other  sum, 
but  it  was  affirmatively  shown  by  the  testimony  of  numer- 
ous witnesses  who  attended  that  meeting  that  the  record 
of  the  proceedings  there  had  speaks  the  truth  and  that  no 
such  resolution  was  adopted.  The  recital  in  the  record  of 
the  proceedings  of  subsequent  meetings,  or  in  a  resolution 
adopted  at  a  subsequent  meeting,  that  such  action  had  been 
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taken  at  the  meeting  of  July  10,  1905,  will  not  avail  to 
supply  the  omission,  if  any,  in  the  record  of  the  proceed- 
ings of  the  meeting  of  July  10,  1905.  It  is  true,  as  con- 
tended by  appellee,  that  the  clerk  had  the  power  to  amend 
the  record  of  the  proceedings  of  that  meeting  so  that  the 
same  would  show  the  adoption  of  the  resolution  in  ques- 
tion, (County  of'DuPage  v.  Commissioners  of  Highways. 
142  111.  607;  Board  of  Education  v.  Trustees  of  Schools, 
174  id.  510;  People  v.  Zellar,  224  id.  408;)  and  that  had 
the  record  been  so  amended  it  could  not  have  been  contra- 
dicted by  parol,  (People  v.  Carr,  supra,)  but  appellants'  only 
remedy,  in  case  no  such  resolution  was,  in  fact,  adopted  at 
the  meeting  of  July  10,  1905,  would  have  been  an  action  to 
recover  the  damages  sustained  by  them  by  reason  of  the 
making  of  a  false  record  of  the  proceedings  of  that  meet- 
ing. The  clerk,  however,  did  not  amend  the  record  of  the 
minutes  of  the  meeting  of  July  10,  1905,  and  the  record  of 
the  proceedings  had  at  that  meeting  still  fails  to  show  the 
adoption  of  any  resolution  levying  an  assessment  against 
the  lands  of  the  district. 

Appellee  contends,  however,  that  as  the  objection  above 
considered  was  not  presented  in  the  case  of  Carr  v.  People, 
supra,  nor  in  People  v.  Carr,  supra,  it  cannot  now  be  urged 
to  defeat  the  assessments  extended  against  appellants'  lands. 
Appellee's  principal  argument  in  support  of  this  contention 
is  based  upon  the  assumption  that  the  drainage  record  was 
before  us  in  each  of  the  former  cases,  and  that  the  objec- 
tion here  made  to  the  $29,000  assessment  therefore  neces- 
sarily appeared  upon  the  face  of  the  record  in  each  of  those 
cases,  although  it  is  also  argued  that  as  this  objection  could 
have  been  made  to  the  application  of  the  county  collector 
for  judgment  in  each  of  the  former  cases  it  cannot  be  in- 
terposed in  this  proceeding.  That  the  objection  was  not 
considered  by  this  court  in  Either  of  the  former  cases  is 
apparent  from  the  opinions  filed  therein.  Whether  this 
error  in  the  former  judgments  appeared  upon  the  face  of 
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the  record  which  was  brought  to  this  court  in  either  of 
those  cases  is  not  disclosed  by  the  opinions  rendered,  and 
it  is  not  made  to  appear  in  this  case  that  the  question  here 
raised  could  have  been  presented  to  this  court  upon  either 
of  the  two  former  appeals.  The  case  at  bar  is  not  the 
same  proceeding  as  either  of  the  two  former  Carr  cases  al- 
though it  is  between  the  same  parties  and  involves  the  same 
subject  matter,  and  the  county  court  therefore  could  not 
take  judicial  notice  of  the  contents  of  the  record  in  either 
of  the  two  former  cases.  A  court  will  take  judicial  notice 
of  its  own  records  and  thus  dispense  with  proof  identifying 
such  records,  but  it  will  not  take  judicial  notice  of  the  con- 
tents of  any  of  its  records  except  the  one  in  the  proceeding 
before  it.  (17  Am.  &  Eng.  Ency.  of  Law,  926;  16  Cyc. 
918;  Sireeter  v.  Streeter,  43  111.  155;  National  Bank  of 
Monticello  v.  Bryant,  13  Bush,  419;  McNish  v.  State,  47 
Fla.  69.)  If  the  error  now  relied  upon  by  appellants  for 
reversal  appeared  upon  the  face  of  the  record  in  either  of 
the  former  cases  between  these  parties  involving  this  same 
subject  matter,  in  order  to  bring  that  fact  to  the  attention 
of  the  court  it  was  incumbent  upon  appellee  to  offer  in  evi- 
dence upon  the  hearing  such  portions  of  the  record  in  the 
former  cases  as  would  disclose  that  fact.  Not  having  done 
so,  we  are  not  warranted  in  assuming  that  the  errors  above 
considered  could  have  been  presented  to  this  court  upon  the 
record  made  in  either  of  the  two  former  Carr  cases,  as  we 
can  review  only  the  matters  presented  to  the  county  court 
and  its  action  thereon  in  this  case. 

In  Morgan  Creek  Draitiage  District  v.  Hawley,  255  111. 
34,  which  appellee  contends  conclusively  settles  this  ques- 
tion in  its  favor,  the  plaintiffs  in  error  urged  a  reversal  of 
the  judgment  "for  alleged  errors  concerning  matters  con- 
tained in  the  record  at  the  time  it  was  reviewed  on  the 
former  writ  of  error,"  and  in  holding  that  such  alleged 
errors  would  not  be  considered,  we  said:  "That  writ  of 
error  brought  the  case,  as  to  Hawley,  to  this  court  in  its 
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entirety,  and  it  was  the  duty  of  the  plaintiff  in  error  to 
present  all  the  existing  grounds  for  the  reversal  of  the 
judgment.  A  party  cannot  on  a  second  writ  of  error  take 
advantage  of  any  error  which  existed  and  might  have  been 
assigned  on  the  former  record. "  In  the  case  at  bar,  how- 
ever, as  we  have  above  pointed  out,  it  does  not  appear  that 
the  record  in  either  of  the  former  cases  disclosed  the  defect 
in  the  drainage  record.  It  therefore  does  not  appear  that 
appellants  are  attempting  to  "take  advantage  of  any  error 
which  existed  and  might  have  been  assigned  on  the  former 
record,"  and  for  this  reason  what  was  said  in  the  Hawley 
case  has  no  application  to  the  case  now  before  us. 

In  support  of  its  contention  appellee  also  cites  and  re- 
lies upon  Son  pie  v.  Anderson,  4  Gilm.  546,  and  Ogdcn  v. 
Larrabce,  70  111.  510,  and  says  that  these  cases  lay  down 
the  principle  which  should  be  applied  here.  In  the  first 
mentioned  case  the  doctrine  was  announced  that  "in  this 
court  it  will  be  presumed,  when  a  party  sues  out  a  writ 
of  error  and  brings  his  case  here  for  adjudication  and  the 
same  is  determined  upon  the  merits  and  errors  assigned, 
that  he  has  no  further  objection  to  urge  against  the  record, 
and  that  if  errors  exist  which  are  not  so  assigned,  that 
they  are  waived ;"  and  in  the  Ogdcn  case  it  was  said  to 
be  a  general  rule  that  "where  a  cause  has  been  heard  in 
the  circuit  court,  reviewed  in  the  Supreme  Court  and  has 
been  remanded  with  directions  as  to  the  decree  that  shall 
be  entered,  a  party  cannot,  on  a  subsequent  appeal,  assign 
for  error  any  cause  that  accrued  prior  to  the  former  deci- 
sion." The  rules  laid  down  in  these  cases  have  been  re- 
peated and  applied  in  numerous  subsequent  cases. 

The  doctrine  announced  in  the  Semple  case  is  not  ap- 
plicable here  because  the  decisions  in  the  two  former  Carr 
cases  did  not  determine  the  merits  of  the  controversy  now 
existing  between  the  parties.  So  far  as  appears  from  the 
opinions  filed  in  those  cases  there  were  no  assignments  of 
error  calling  upon  this  court  to  decide  whether  a  valid  as- 
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sessment  had  been  levied  by  the  commissioners  which  could 
be  spread  against  the  appellants'  lands.  That  question  was 
therefore  not  judicially  determined  in  either  of  those  cases. 
The  judgment  in  each  of  the  former  cases  was  reversed  and 
the  cause  was  remanded  to  the  county  court  without  any 
directions  to  the  lower  court.  The  rule  laid  down  in  the 
Ogden  case  is  applicable  only  when  a*  cause  is  remanded 
with  directions  to  enter  a  certain  decree,  and  can  therefore 
have  no  application  to  the  case  now  before  us. 

In  support  of  its  contention  that  as  the  objection  above 
considered  could  have  been,  but  was  not,  made'to  the  for- 
mer applications  of  the  county  collector  for  judgment  for 
delinquent  assessments  based  upon  this  same  drainage  rec- 
ord it  is  now  too  late  to  urge  such  objection,  appellee  re- 
lies upon  Lusk  v.  City  of  Chicago,  211  111.  183.  In  that 
case  it  appeared  that  the  validity  of  an  ordinance  providing 
for  a  local  improvement  had  been  attacked  and  the  objec- 
tions made  thereto  had  been  sustained  upon  appeal  and  the 
cause  remanded.  When  the  case  w;as  re-docketed  in  the 
county  court  the  objectors  filed  additional  objections  to  the 
ordinance  which  had  not  been  made  upon  the  former  hear- 
ing. In  holding  that  no  objection  to  the  ordinance  ex- 
cept such  as  had  been  urged  in  this  court  upon  the  appeal 
could  be  considered  upon  the  second  hearing  in  the  county 
court,  we  said:  "When  the  validity  of  the  original  ordi- 
nance was  attacked  at  the  first  hearing  all  the  grounds  of 
objection  as  to  the  validity  of  the  ordinance  should  have 
then  been  presented,  and  not  having  been  then  presented 
could  not  be  presented  afterwards  or  now.  To  hold  that 
in  the  trial  of  a  cause  the  constitutionality  of  a  law  or  the 
validity  of  an  ordinance  may  be  attacked  upon  one  ground 
and  an  appeal  prosecuted  and  a  decision  of  a  court  of  re- 
view had  upon  that  question,  and  when  the  cause  is  re- 
manded and  again  placed  upon  the  docket  the  same  statute 
or  ordinance  may  be  attacked  upon  another  ground  requir- 
ing another  appeal  to  determine  the  validity  of  the  same 
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ordinance  in  the  same  proceeding,,  is  a  practice  that  can 
not  be  permitted  to  obtain;"  and  we  further  said  in  this 
connection:  "It  is  a  well  settled  rule  that  when  a  cause 
is  litigated  and  that  litigation  prosecuted  to  a  court  of  ap- 
peals and  passed  upon,  all  questions  that  were  open  to  con- 
sideration and  could  have  bee^n  presented,  relating  to  the 
same  subject  matter,  are  res  judicata,  whether  they  were 
presented  or  not."  The  controlling  fact  upon  which  the 
decision  in  the  Lusk  case  was  based  was  that  a  certain 
ordinance  had  been  attacked  in  this  court  by  the  appellants, 
who,  after  the  cause  had  been  remanded,  sought  to  attack 
it  on  other  and  different  grounds,  and  it  was  held  that  the 
appellants  had  waived  all  objections,  to  the  ordinance  which 
were  not  presented  upon  the  first  appeal.  In  the  case  at 
bar,  however,  it  does  not  appear  that  the  drainage  record, 
upon  which  the  assessments  involved  in  the  former  cases 
and  in  this  case  have  been  based,  has  ever  before  been  be- 
fore this  court  for  consideration  or  that  it  was  attacked  by 
these  appellants  in  either  of  the  former  cases.  The  doc- 
trine announced  in  the  Ltisk  case  can  therefore  have  no 
application  here.  On  the  contrary,  the  right  to  file  addi- 
tional objections  in  a  case  such  as  the  one  at  bar  after  a 
judgment  has  been  reversed  and  the  cause  remanded  gen- 
erally to  the  county  court,  and  thereby  present  a  defense 
which  existed  but  was  not  presented  at  the  former  hear- 
ing or  upon  the  appeal,  has  been  recognized  by  this  court 
in  Green  v.  City  of  Springfield,  130  111.  515,  and  in  People 
v.  Waite,  243  id.  156. 

We  are  therefore  of  the  opinion  that  appellants  were 
not  precluded  by  the  former  proceedings  from  presenting 
the  objection  in  this  case  that  no  resolution  ordering  any 
amount  of  money  whatever  to  be  raised  by  special  assess- 
ment upon  the  lands  of  the  district  was  passed  or  adopted 
by  the  drainage  commissioners  prior  to  letting  the  contract 
for  the  construction  of  the  work  of  the  district  or  prior 
to  the  completion  of  such  work. 
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As  the  record  of  the  proceedings  of  July  10,  1905,  fails 
to  show  the  adoption  of  any  resolution  levying  an  assess- 
ment the  objection  of  appellants  should  have  been  sustained. 

The  judgment  of  the  county  court  is  reversed  and  the 
cause  remanded,  with  directions  to  enter  a  judgment  in  ac- 
cordance with  the  views  herein  expressed. 

Reversed  and  remanded,  with  directions. 

Mr.  Justice  Farmer,  dissenting. 


James  Monaghan  et  al.  Appellees,  vs.  Bridget  Green 
et  al.  Appellants. 

Opinion  filed  October  16,  1014 — Rehearing  denied  Dec.  2,  1014. 

1.  Witnesses — when  relationship  of  a  witness  to  complainants 
does  not  disqualify  her.  The  fact  that  a  witness  offered  in  a  will 
contest  case  is  the  mother  of  the  complainants  does  not  make  her 
an  interested  party  nor  constitute  any  objection  to  her  testifying 
if  she  is  otherwise  qualified. 

2.  Same — when  widow  of  testator  cannot  testify.  In  a  will 
contest  case  the  widow  of  the  testator  is  not  a  competent  witness 
to  testify  to  the  mental  condition  of  the  testator,  even  though  she 
has  been  divorced  from  him  for  some  time,  where  her  testimony 
concerns  conversations,  facts  and  circumstances  occurring  during 
the  time  the  marital  relation  existed,  the  knowledge  of  which  she 
obtained  only  by  means  of  such  relation. 

3.  Appeals  and  errors — when  objection  to  action  in  refusing 
instructions  cannot  be  considered.  An  objection  to  the  action  of 
the  court  in  refusing  certain  instructions  in  a  will  contest  case 
cannot  be  considered  on  appeal,  where  such  objection  was  not  as- 
signed as  one  of  the  grounds  of  the  motion  for  a  new  trial. 

Appeal  from  the  Circuit  Court  of  Madison  county ;  the 
Hon.  George  A.  Crow,  Judge,  presiding. 

Keefe  &  Sullivan,  and  B.  J.  O'Neill,  for  appellants. 

D.  H.  Mudge,  and  Geo.  W.  Crossman,  for  appellees. 
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Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

The  appellees,  James  Monaghan  and  Frank  Monaghan, 
filed  their  bill  in  the  circuit  court  of  Madison  county  to 
contest  the  will  of  their  father,  William  Monaghan,  de- 
ceased, on  the  ground  that  he  was  of  unsound  mind,  and 
on  the  further  ground  that  appellants  Bridget  Green,  James 
Green,  her  son,  and  Thomas  Green,  her  husband,  procured 
the  execution  of  the  will  by  means  of  undue  influence.  The 
issue  as  to  whether  the  instrument  in  controversy  is  the 
last  will  and  testament  of  William  Monaghan  has  been 
twice  submitted  to  a  jury  and  each  trial  has  resulted  in  a 
verdict  in  favor  of  the  contestants.  The  first  verdict  was 
set  aside  by  the  chancellor  and  a  new  trial  granted.  When 
the  same  verdict  was  returned  upon  the  second  trial  the 
court  overruled  the  motion  for  a  new  trial  and  entered  a 
decree  finding  the  instrument  in  controversy  to  be  null  and 
void  and  setting  aside  the  probate  thereof.  From  that  de- 
cree the  defendants  to  the  bill  have  prosecuted  this  appeal. 

William  Monaghan,  the  testator,  died  at  the  home  of 
his  sister,  Bridget  Green,  in  Alton,  December  14,  191 1.  He 
was  about  sixty-six  years  of  age  at  the  time  of  his  death. 
He  left  him  surviving  his  sons,  James  Monaghan  and  Frank 
Monaghan,  the  appellees,  and  his  mother,  his  brothers, 
Thomas,  John  and  James,  and  his  sisters,  Bridget  Green  and 
Margaret  Mullen.  His  wife,  Susan  Monaghan,  to  whom 
he  was  married  in  1869,  obtained  a  divorce  from  him  in 
1908  or  1909.  She  also  survived  him.  The  will  in  con- 
troversy was  executed  September  28,  191 1.  By  this  will 
he  devised  his  real  estate  to  his  sisters,  Bridget  Green  and 
Margaret  Mullen,  his  brother,  John  Monaghan,  and  his 
nephew,  James  Green,  giving  to  Bridget  Green  a  lot  upon 
which  he  had  in  1910  erected  a  building  for  use  as  a  saloon 
and  which  was  the  most  valuable  tract  of  real  estate  owned 
by  him.  He  left  no  personal  property.  His  brother  Thomas 
Monaghan,  and  Thomas  Green,  the  husband  of  Bridget 
Green,  were  named  as  executors  of  the  will.     The  eighth 


Digits 


zed  by  G00gle 


Dee.  M4.]  Monaghan  v.  Green.  235 

clause  of  the  will  provided  that  his  sons,  James  and  Frank, 
should  have  no  share  in  his  estate.  The  evidence  shows 
that  he  located  at  Alton  about  the  year  1892,  and  from 
that  time  until  1908  conducted  a  saloon  in  a  building  which 
he  erected  and  in  which  he  and  his  wife  also  conducted  a 
hotel.  This  building  was  known  as  the  Monaghan  Hotel. 
In  1907  he  left  his  wife  and  was  taken  into  the  home  of 
his  sister,  Bridget  Green,  where  he  resided  until  the  time 
of  his  death.  In  1908  he  sold  his  saloon  business  and  was 
not  thereafter  actively  engaged  in  that  business.  In  1909 
his  wrife  instituted  suit  against  him  for  partition  of  the 
Monaghan  Hotel  property  and  for  an  accounting.  He  con- 
tested the  suit  and  his  two  sons  testified  therein  on  behalf 
of  their  mother.  The  evidence  on  behalf  of  the  appellants 
tends  to  show  that  thereafter  he  made  statements  to  some 
of  his  friends  to  the  effect  that  as  his  sons  had  assisted 
their  mother  in  that  litigation  they  would  get  none  of  his 
property,  while  the  evidence  on  behalf  of  appellees  tends 
to  show  that  thereafter  he  remained  on  friendly  terms  with 
his  sons.  In  1910,  after  the  partition  proceedings  had  re- 
sulted in  a  sale  of  the  Monaghan  Hotel  property,  he  pur- 
chased a  lot  and  erected  a  two-story  building  thereon.  This 
is  the  property  which  he  devised  to  Bridget  Green.  He 
rented  the  first  floor  of  the  building  to  Thomas  Green,  who 
thereafter  conducted  a  saloon,  known  as  the  Bee  Hive  sa- 
loon, therein.  The  second  floor  was  arranged  for  a  dance 
hall  and  was  rented  for  that  purpose  by  William  Monaghan 
to  other  parties.  The  evidence  further  shows  that  William 
Monaghan  had  for  years  used  intoxicating  liquors  to  ex- 
cess, and  that  during  the  last  year  of  his  life  he  spent  most 
of  his  time  in  the  Bee  Hive  saloon  and  in  a  saloon  con- 
ducted by  a  man  named  Schmerge.  For  several  years  he 
was  afflicted  with  a  disease  of  the  bladder,  which  mani- 
fested itself  during  the  later  years  of  his  life  by  a  nervous 
or  palsied  condition  of  the  hands.  The  immediate  cause 
of  his  death,  according  to  the  testimony  of  his  physician, 
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was  septic  urea.  His  last  illness  covered  a  period  of  about 
a  month,  the  last  two  weeks  of  which  he  was  confined  to 
his  bed. 

The  testimony  of  the  attorney  who  drew  his  will  and 
of  the  two  attesting  witnesses  to  the  will  is,  that  at  the 
time  William  Monaghan  executed  the  will  he  was  of  sound 
mind  and  memory,  and  the  testimony  of  the  attending  phy- 
sician is  that  during  his  last  illness  he  was  of  sound  mind. 
In  addition  to  these  witnesses  fifteen  other  witnesses  called 
by  the  proponents,  who  had  known  Monaghan  for  a  great 
many  years  and  who  frequently  met  and  conversed  with 
him  during  the  last  year  of  his  life,  testified  that  he  was 
of  sound  mind.  Among  these  witnesses  was  the  cashier  of 
the  bank  at  which  Monaghan  transacted  his  banking  busi- 
ness, several  agents  of  breweries  and  wholesale  liquor  deal- 
ers with  whom  Monaghan  had  transacted  business  when  he 
was  conducting  a  saloon,  a  lawyer,  an  insurance  agent  and 
a  lumber  dealer. 

Seventeen  witnesses  testified  on  behalf  of  the  contest- 
ants, very  few  of  whom  testified  positively  that  he  was  of 
unsound  mind.  George  W.  Hildebrandt,  who  seems  to  have 
been  engaged  in  the  business  of  operating  slot  machines, 
testified  that  he  knew  Monaghan  about  fourteen  years; 
that  during  the  last  year  of  his  life  he  was  with  him  every 
week ;  that  he  frequently  took  buggy  rides  with  him ;  that 
at  times  Monaghan  talked  "peculiar,"  by  which  the  wit- 
ness said  he  meant  he  would  "forget  himself,"  and  at  other 
times  he  would  be  all  right;  that  they  talked  about  some 
things  which  the  witness  said  he  would  not  repeat;  that 
he  told  the  witness  things  which  the  witness  knew  were 
unreasonable,  and  the  next  day  he  would  tell  the  witness 
"different."  When  asked  about  his  mental  condition  he  re- 
plied that  he  could  "hardly  say  about  that." 

John  Falkenberg,  a  brother  of  Monaghan's  divorced 
wife,  testified  that  in  1884  or  1885  he  was  associated  with 
Monaghan  in  operating  a  coal  mine  at  Bethalto,  Illinois; 
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that  later  the  witness  moved  to  Kansas  City  but  at  inter- 
vals returned  to  Bethalto  and  Alton  to  visit  his  relatives; 
that  he  observed  that  Monaghan  was  growing  feeble  in 
mind  and  body  and  could  not  get  around  as  well  as  for- 
merly; that  about  the  first  of  November,  191 1,  he  was  in 
Alton  and  boarded  a  street  car ;  that  Monaghan  was  on  the 
car;  that  the  witness  approached  and  shook  hands  with 
him ;  that  Monaghan  did  not  recognize  the  witness,  but  said, 
"You  have  got  the  best  of  me."  From  this  circumstance 
the  witness  formed  the  opinion  that  his  mind  had  become 
weakened. 

Fritz  Dahlquist  testified  that  he  knew  Monaghan  for  six 
years;  that  he  saw  him  nearly  every  day  at  Schmerge's 
saloon,  playing  cards  and  drinking  whisky  and  beer;  that 
he  got  excited  and  "talked  right  quick"  when  playing  cards, 
and  that  his  hands  shook  so  that  when  he  took  up  a  glass 
of  whisky  or  beer  he  would  spill  most  of  the  contents.  He 
further  testified  that  at  times  Monaghan  played  a  "pretty 
good  game"  of  cards  and  at  other  times  he  did  not  know 
what  he  was  doing. 

Charles  Reis  testified  that  after  the  Bee  Hive  saloon 
was  built  he  saw  Monaghan  on  one  occasion  in  Schmerge's 
saloon;  that  he  was  short  some  money  and  asked  the  wit- 
ness to  count  his  money,  but  that  he  told  Monaghan  he 
did  not  want  to  have  anything  to  do  with  his  money.  This 
witness  also  testified  that  he  had  frequently  played  cards 
with  Monaghan  in  saloons,  and  that  upon  such  occasions, 
during  periods  of  from  two  to  three  hours,  he  would  take 
a  drink  every  fifteen  minutes,  and  that  he  was  so  nervous 
that  he  could  not  raise  the  glass  to  his  lips  without  spilling 
half  the  contents  and  would  often  get  someone  to  assist 
him  in  raising  the  glass  to  his  lips. 

J.  A.  Williams,  a  bar-tender  at  Schmerge's  saloon,  testi- 
fied that  he  knew  Monaghan  for  five  or  six  years.  When 
asked  about  his  physical  condition  he  said  that  he  was  an 
old  gentleman  and  pretty  feeble.     He  expressed  no  opin- 
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ion  upon  his  mental  condition,  but  testified  that  when  the 
Bee  Hive  saloon  was  under  course  of  construction  he  saw 
Thomas  Green  pay  off  the  workmen  once  or  twice. 

F.  William  Sontag  testified  that  he  knew  Monaghan  for 
about  three  years;  that  during  the  last  year  of  his  life  his 
health  was  failing  and  he  did  not  seem  to  be  as  bright  as 
formerly;  that  during  the  latter  part  of  his  life  he  did 
not  seem  to  be  able  to  recognize  the  witness.  He  testified, 
however,  that  Monaghan  did  recognize  him  and  talked  to 
him  when  he  met  him  on  the  street,  and  that  during  those 
conversations  he  did  not  observe  anything  wrong  with  his 
mental  condition. 

James  Hudson  testified  that  he  had  a  business  trans- 
action with  Monaghan  about  six  years  ago;  that  he  was 
selling  a  piece  of  property  to  a  party  who  held  a  note 
against  Monaghan  and  who  wanted  the  witness  to  take  the 
note  in  part  payment  of  the  purchase  price;  that  he  took 
the  note  to  Monaghan's  place  of  business;  that  Thomas 
Green,  who  was  tending  bar  there,  told  him  that  Monaghan 
was  having  "one  of  his  spells"  and  was  lying  down  in  his 
room;  that  he  saw  Monaghan  and  that  Monaghan  would 
not  acknowledge  the  note;  that  he  said  he  did  not  know 
whether  it  was  his  note  or  not;  that  the  witness  saw  "his 
condition"  and  did  not  want  to  transact  business  with  a 
man  "in  that  line ;"  that  afterwards  he  saw  Monaghan  sev- 
eral times  and  on  one  occasion  helped  him  off  a  street  car; 
that  at  that  time  he  was  not  in  a  safe  condition  to  "handle 
himself;"  that  the  \vitness  asked  him  if  he  could  "navigate 
himself  home,"  and  that  Monaghan  replied  that  he  could. 
This  witness  was  asked  the  following  question:  "From 
your  observation  of  him,  talking  to  him  in  a  business  way, 
you  can  state  what,  in  your  opinion,  whether  he  was  of 
sound  or  unsound  mind,"  and  replied :  "Well,  he  was  not 
of  sound  mind  at  this  time;  in  fact,  I  could  not  speak 
to  him  on  the  subject  at  all  to  any  extent;  he  would  not 
acknowledge  the  note;    he  did  not  know  whether  it  was 
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his  note  or  not;  if  you  do  not  know  your  own  note  I  am 
satisfied  you  cannot  do  business/' 

John  White  testified  that  he  was  personally  acquainted 
with  Monaghan  for  about  three  years;  that  he  frequently 
met  and  talked  with  him  in  Schmerge's  saloon  and  at  the 
Bee  Hive  saloon;  that  he  rented  the  dance  hall  above  the 
Bee  Hive  saloon  from  Monaghan ;  that  during  the  last  six 
months  of  his  life  he  was  "quite  sociable ;"  that  in  his 
conversation  he  was  very  forgetful  and  that  in  talking  he 
would  "change;"  that  he  was  nervous  and  walked  with  a 
cane;  that  the  witness  generally  met  him  about  10:30 
o'clock  at  night  and  they  would  talk  about  various  matters. 
Upon  cross-examination  this  witness  testified  that  he  dealt 
with  Monaghan  exclusively  in  renting  the  dance  hall  and  in 
fixing  the  rent  therefor;  that  he  paid  him  two  dollars  per 
night ;  that  he  paid  Monaghan  this  rent  the  first  two  nights 
and  that  Monaghan  then  told  him  he  could  pay  the  rent 
to  Mr.  Green.  Upon  re-direct  examination  the  witness  testi- 
fied that  from  his  observation  of  Monaghan  during  the  last 
two  or  three  months  of  his  life  it  was  his  opinion  that  he 
was  not  of  sound  mind. 

E.  H.  Lamb,  a  sewing  machine  agent,  testified  that  dur- 
ing the  last  four  or  five  years  of  Monaghan's  life  he  lived 
near  him  and  saw  him  almost  every  day;  that  as  a  rule 
he  would  see  him  in  the  evening  either  at  Schmerge's  sa- 
loon or  at  the  Bee  Hive  saloon;  that  during  the  last  six 
months  of  his  life  he  was  quite  feeble;  that  he  was  very 
nervous;  that  his  mind  had  gone  all  to  pieces  before  he 
died;  that  during  the  last  year  he  was  like  a  child;  that 
the  witness  was  with  him  nearly  every  evening;  that  in 
conversation  he  would  repeat,  telling  the  same  thing  over 
and  over  again  as  though  he  had  never  told  it  before ;  that 
he  would  want  to  tell  the  witness  something  new  but  it 
would  always  be  something  he  had  told  him  before.  This 
witness  was  then  asked :  "From  your  association  with  him, 
observing  him  and  talking  to  him,  in  your  opinion, — the  last 
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three  months,  say,  before  his  death, — was  he  of  sound  or 
unsound  mind,  in  your  judgment  and  opinion?  What  do 
you  say?"  and  replied,  "I  do  not  know  just  how  to  an- 
swer that  question/'  The  following  question  was  then  pro- 
pounded: "Well,  I  will  put  it  this  way:  From  your  ob- 
servation of  him,  your  talking  to  him  and  seeing  him,  in 
your  opinion  what  was  the  condition  of  his  mind  so  far 
as  to  being  sound  or  unsound?"  and  the  witness  replied: 
"Well,  he  was  of  unsound  mind,  what  I  would  term,  in  a 
business  way;  he  was  not  able  to  transact  business;  that 
is  the  way  I  will  frame  it."  On  cross-examination  the  wit- 
ness stated  that  he  had  never  had  any  business  dealings 
with  Monaghan;  that  his  physical  disability  became  ap- 
parent to  the  witness  in  1910  or  191 1;  that  his  opinion 
regarding  Monaghan's  mental  condition  was  based  on  the 
fact  that  he  would  repeat  the  same  story  to  the  witness 
each  time  he  met  him,  but  the  witness  was  unable  to  relate 
anything  that  Monaghan  had  ever  repeated  to  him  or  any- 
thing that  he  had  ever  said  to  him  which  would  indicate 
that  Monaghan  was  of  unsound  mind. 

Llewelyn  Randall,  a  carpenter,  testified  that  during  the 
last  six  months  of  Monaghan's  life  he  had  met  and  con- 
versed with  him  on  the  street  and  in  Schmerge's  saloon; 
that  there  were  times  when  he  thought  he  was  perfectly 
rational  and  then  there  were  times  when  he  thought  he  was 
not  capable  of  doing  any  business;  that  he  was  very  nerv- 
ous and  would  talk  and  act  like  a  man  who  was  drinking 
too  much. 

John  Hartnett  testified  that  on  September  28,  191 1,  he 
met  Monaghan  and  at  his  invitation  went  into  a  saloon  and 
had  a  drink  with  him ;  that  Monaghan  was  so  nervous  that 
the  witness  had  to  lift  the  glass  to  Monaghan's  lips  in  or- 
der for  him  to  drink. 

Susan  Monaghan,  the  divorced  wife  of  William  Mona- 
ghan, was,  over  the  objection  of  appellants,  permitted  to 
testify.     She  testified  that  during  their  married  life  Mona- 


Digiti 


zed  by  G00gle 


Die.  M4.]  Monaghan  v.  Green.  241 

ghan  was  a  hard  drinker  and  that  in  1904  or  1905  he  had 
delirium  tremens  for  three  weeks;  that  after  recovering 
from  that  attack  he  was  very  nervous;  that  he  continued 
to  drink  whisky  and  would  get  drunk  and  stay  drunk  for 
two  or  three  weeks  at  a  time,  and  that  he  never  permitted 
himself  to  get  sober;  that  judging  from  his  actions,  con- 
duct and  manner  while  she  was  living  with  him  as  his  wife, 
he  was  of  unsound  mind.  This  witness  was  further  per- 
mitted to  testify  that  Monaghan  had  previously  made  two 
wills;  that  in  the  first  will  he  had  directed  an  equal  divi- 
sion of  his  property  between  his  two  sons,  and  in  the  sec- 
ond will  had  given  his  son  Frank  a  larger  portion  of  his 
estate  than  his  son  James.  She  further  testified  that  both 
of  these  wills  had  been  executed  before  Monaghan  left  her, 
in  1907. 

The  testimony  of  Dr.  R.  W.  Giberson,  who  was  called 
by  the  contestants,  is  to  the  effect  that  the  long  and  exces- 
sive use  of  intoxicants  will  cause  a  deterioration  of  brain 
cells,  producing  an  unsound  condition  of  the  mind  and  men- 
tal incapacity  to  transact  business.  This  witness  had  never 
seen  William  Monaghan. 

Anthony  W.  Young  testified  that  in  1906  he  was  mayor 
of  Alton  and  knew  Monaghan  intimately  at  that  time ;  that 
he  seemed  to  converse  intelligently  upon  all  subjects  but 
seemed  a  little  nervous;  that  he  last  saw  him  in  191 1 ;  that 
he  appeared  to  be  getting  old  very  fast  and  was  very  feeble ; 
that  during  the  fall  of  191 1  the  witness  met  him  on  the 
street  and  spoke  to  him,  but  that  Monaghan  did  not  seem 
to  know  him  nor  to  care  to  talk  to  him. 

O.  W.  Weinman,  a  barber,  testified  that  during  the  last 

year  of  his  life  Monaghan  was  in  his  barber  shop  nearly 

every  day;    that  he  was  in  poor  health  and  very  often 

would  sleep  there  in  the  afternoon;   that  on  one  occasion, 

a  few  weeks  before  his  death,  he  remained  in  the  barber 

shop  all  night  and  slept  in  the  barber  chair;   that  he  was 

very  drunk  that  night  and  was  intoxicated  every  day.    On 
265  -  16 
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re-direct  examination  he  was  asked :  "From  your  observa- 
tion of  Mr.  Monaghan,  talking  with  him  and  being  with 
him,  in  your  opinion,  now,  was  he  of  sound  mind  or  un- 
sound mind?"  and  replied,  "Well,  he  seemed  to  be  kind  of 
unsound." 

A  daughter  of  Margaret  Mullen  testified  that  she  lived 
with  her  aunt,  Bridget  Green,  during  the  same  period  that 
William  Monaghan  lived  with  her;  that  she  had  heard 
Mrs.  Green  say  that  because  Monaghan  was  drunk  he  did 
not  realize  what  he  was  doing  all  the  time. 

James  Monaghan,  the  last  witness  called  by  appellees, 
testified  that  he  saw  William  Monaghan,  his  brother,  three 
or  four  times  during  the  last  year  of  his  life;  that  he  ob- 
served that  he  had  become  nervous  and  "would  talk  a  little 
bit  wild  sometimes,"  by  which  he  said  he  meant  that  he 
"would  speak  of  certain  people  in  a  pretty  harsh  manner 
and  then  in  a  short  while  would  do  the  same  thing  again." 
He  further  testified  that  he  thought  during  the  last  few 
months  of  his  brother's  life  his  mind  was  a  little  unsound. 

The  above  is,  in  substance,  all  the  testimony  offered  by 
appellees  bearing  upon  the  mental  condition  of  the  testator. 

The  evidence  offered  to  establish  the  charge  of  undue 
influence  consisted  of  testimony  which  tended  to  show  that 
during  the  year  1907,  while  Monaghan  was  conducting 
the  saloon  in  the  Monaghan  Hotel  building,  he  employed 
Thomas  Green  as  bar-tender;  that  a  short  time  afterwards 
he  discharged  his  son  Frank,  who  was  tending  bar  for  him, 
and  shortly  afterwards  left  his  wife  and  went  to  live  with 
his  sister  Bridget  Green,  the  wife  of  Thomas  Green;  that 
Thomas  Green  negotiated  the  sale  of  the  saloon  business  in 
the  Monaghan  Hotel  building  and  rendered  active  assistance 
in  the  building  of  the  Bee  Hive  saloon,  and  after  it  was 
erected  conducted  a  saloon  therein;  that  he  also  usually 
accompanied  Monaghan  when  any  business  was  to  be  trans- 
acted or  when  a  large  sum  of  money  was  to  be  withdrawn 
from  the  bank.    On  the  other  hand,  the  evidence  on  behalf 
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of  appellants  shows  that  in  November,  1910,  Monaghan 
borrowed  $1900,  which  was  used  in  paying  a  portion  of 
the  cost  of  construction  of  the  Bee  Hive  saloon  building; 
that  during  his  lifetime  $1000  of  this  loan  was  re-paid, 
and  that  Monaghan  attended  to  these  transactions  hrmself. 
The  evidence  offered  by  appellants  also  tends  to  show  that 
Monaghan  looked  after  the  repairs  to  his  buildings  and  em- 
ployed and  paid  the  workmen  who  made  those  repairs. 

With  reference  to  the  circumstances  attending  the  exe- 
cution of  the  will,  it  was  shown  by  the  attorney  who  drew 
the  will  and  who  had  attended  to  Monaghan's  legal  busi- 
ness for  ten  years,  that  Monaghan  consulted  him  five  or 
six  times  with  reference  to  changing  his  will  before  the 
instrument  in  controversy  was  drawn  and  that  on  each  oc- 
casion he  came  to  the  attorney's  office  alone.  It  was  also 
shown  by  this  attorney  and  by  the  two  attesting  witnesses 
to  the  will  that  no  one  accompanied  Monaghan  when  he 
came  to  execute  the  will,  and  that  no  one  was  present  when 
the  will  was  executed  except  Monaghan,  the  t\vo  attesting 
witnesses  and  the  attorney  who  drew  the  will. 

The  only  questions  presented  for  our  determination  are : 
(1)  Is  the  verdict  against  the  manifest  weight  of  the  evi- 
dence? and  (2)  Did  the  court  err  in  admitting  the  testi- 
mony of  Susan  Monaghan?  Complaint  is  made  of  the 
action  of  the  court  in  refusing  to  give  two  of  the  instruc- 
tions asked  on  behalf  of  the  appellants,  but  as  that  matter 
was  not  assigned  as  one  of  the  grounds  for  the  motion  for 
a  new  trial  it  is  not  now  open  for  review. 

The  testimony  on  the  question  of  undue  influence  is 
clearly,  insufficient  to  support  the  verdict.  On  the  question 
of  testamentary  capacity  it  is  evident  that  many  of  the 
peculiarities  described  by  appellees'  witnesses  were  but  the 
maudlin  actions  and  expressions  of  a  drunken  man.  It  is 
a  grave  question  whether  the  verdict  is  not  against  the 
manifest  weight  of  the  evidence,  even  if  it  be  conceded  that 
all  the  testimony  was  properly  admitted. 
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When  Susan  Monaghan  was  called  as  a  witness  and  it 
was  developed  that  her  testimony  related  to  the  time  when 
the  marriage  relation  existed  between  her  and  the  testator, 
appellants  objected  on  the  ground  that  she  was  an  incom- 
petent" witness,  stating  as  the  basis  of  the  objection  (i) 
that  she  was  the  widow  of  the  testator,  and  (2)  that  she 
was  the  mother  of  the  two  complainants,  and  thus#  inter- 
ested. The  relationship  between  Mrs.  Monaghan  and  the 
•  two  complainants  did  not  make  her  an  interested  party  and 
constituted  no  objection  to  her  testifying  if  she  was  not 
otherwise  disqualified.  It  having  been  developed  that  she 
was  called  to  testify  concerning  conversations,  facts  and 
circumstances  occurring  during  the  time  the  marital  rela- 
tion existed  between  her  and  the  testator,  the  knowledge 
of  which  she  obtained  only  by  means  of  such  relation,  the 
objection  that  she  was  an  incompetent  witness  because  she 
was  the  widow  of  the  testator  should  have  been  sustained. 
At  common  law  a  wife  could  not  be  a  witness  for  or  against 
her  husband  as  to  any  matter,  nor  could  she,  either  during 
the  marriage  or  after  its  termination  by  death  or  divorce, 
be  called  as  a  witness  to  testify  to  communications  between 
them  or  to  any  fact  or  transaction  the  knowledge  of  which 
was  obtained  by  means  of  the  marriage  relation.  This  rule 
of  the  common  law  has  been  modified  by  sections  1  and 
5  of  the  Evidence  act,  but  neither  of  those  sections  ren- 
ders the  wife  a  competent  witness  except  in  the  cases  enu- 
merated in  the  exceptions  found  in  section  5  of  the  act. 
(Schreffler  v.  Chase,  245  111.  395.)  The  testimony  of  Mrs. 
Monaghan  does  not  fall  within  any  of  those  exceptions  and 
is  clearly  incompetent.  Her  testimony  upon  the  vital  ques- 
tion in  the  case  was  of  such  a  nature  that  it  must  have 
strongly  impressed  the  jury,  and  it  was  prejudicial  error 
to  admit  it. 

For  the  error  indicated,  the  decree  of  the  circuit  court 
is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 
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Joseph  M.  Wagner,  Defendant  in  Error,  vs.  The  Chi- 
cago and  Alton  Railroad  Company,  Plaintiff  in 
Error. 

Opinion  filed  October  i6,  1014 — Rehearing  denied  Dec.  2,  1014. 

1.  Negligence — when  fact  of  a  railroad  company's  erection  or 
maintenance  of  a  semaphore  pole  is  not  material.  If  a  railroad 
company  owns  and  controls  a  switch  track  and  permits  a  sema- 
phore pole  to  be  erected  and  remain  for  several  years  dangerously 
close  to  the  track,  its  liability  for  an  injury  caused  by  reason  of 
the  closeness  of  the  pole  to  the  track  is  not  affected  by  the  fact 
that  the  pole  was  not  erected,  owned  or  maintained  by  such  com- 
pany, but  was  erected  and  maintained  by  another  company  as  a 
part  of  the  joint  interlocking  system. 

2.  Same — error  of  judgment  does  not  necessarily  imply  a  want 
of  ordinary  care.  An  error  of  judgment  on  the  part  of  the  con- 
ductor of  a  switching  crew  in  riding  on  the  side  of  a  baggage  car 
in  rounding  a  curve  on  a  Y-track  instead  of  riding  on  the  end  of 
the  car,  or  in  not  jumping  from  the  car  when  he  saw  how  close  it 
would  come  to  a  semaphore  pole  near  the  track,  does  not  neces- 
sarily imply  a  want  of  ordinary  care. 

3.  Same — when  employee's  acceptance  of  benefits  from  relief 
fund  operates  as  a  release.  Where  the  contract  between  a  railroad 
company  and  its  employee  provides  that  voluntary  acceptance  of 
benefits  by  him  from  the  relief  department  after  receiving  an  in- 
jury shall  operate  as  a  satisfaction  of  further  claims  against  the 
employer  on  account  of  such  injury,  such  acceptance,  with  the 
knowledge  of  the  provision  of  the  contract,  operates  as  a  satisfac- 
tion and  is  a  bar  to  a  subsequent  suit. 

*  4.  Same — Federal  Employers'  Liability  act  has  modified  rule  as 
to  effect  of  acceptance  of  benefits.  The  Federal  Employers'  Lia- 
bility act  has  modified  the  law  of  this  State  with  reference  to  the 
acceptance  of  benefits  by  an  employee  from  the  relief  department 
of  his  employer  by  merely  allowing  the  employer,  in  a  suit  for 
damages  under  the  Federal  act,  to  set  off  the  sum  it  has  con- 
tributed to  its  relief  department  that  may  have  been  paid  to  the 
injured  employee. 

5.  Same— when  alleged  release  of  joint  tort  feasor  is  not  a  bar. 
In  an  action  for  common  law  negligence  against  a  railroad  com- 
pany by  an  employee  of  another  company  which  was  using  the 
defendant's  tracks  and  was  a  joint  tort  feasor  with  the  defendant, 
if  the  defendant  offers  evidence  to  show  that  the  plaintiff  has  re- 
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leased  the  joint  tort  feasor  by  accepting  benefits  from  its  relief  de- 
partment, the  plaintiff  may  prove,  in  rebuttal,  that  at  the  time  of 
his  injury  the  engine  and  cars  were  engaged  in  inter- State  com- 
merce; and  in  such  case  the  release  is  not  a  bar  as  between  the 
plaintiff  and  the  joint  tort  feasor,  under  the  Federal  Employers' 
Liability  act,  and  cannot  be  availed  of  by  the  defendant. 
Cartwright,  C.  J.,  and  Dunn,  J.,  dissenting. 

Writ  of  Error  to  the  Branch  "D"  Appellate  Court  for 
the  First  District ; — heard  in  that  court  on  appeal  from  the 
Superior  Court  of  Cook  county;  the  Hon.  John  McNutt, 
Judge,  presiding. 

Winston,  Payne,  Strawn  &  Shaw,  (Silas  H. 
Strawn,  Edward  W.  Everett,  and  J.  Sidney  Condit, 
of  counsel,)  for  plaintiff  in  error. 

James  C.  McShane,  for  defendant  in  error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

Joseph  M.  Wagner,  the  defendant  in  error,  recovered  a 
judgment  in  the  superior  court  of  Cook  county  against  the 
plaintiff  in  error,  the  Chicago  and  Alton  Railroad  Company, 
for  $15,000  for  injuries  alleged  to  have  been  sustained  by 
him  while  employed  by  the  Chicago,  Burlington  and  Quincy 
Railroad  Company  as  a  conductor  in  charge  of  a  switch- 
ing crew  operating  an  engine  and  five  cars  over  a  track  of 
plaintiff  in  error.  On  appeal  the  Appellate  Court  for  the 
First  District  required  a  remittitur  of  $387.09  to  be  entered 
and  the  judgment  was  affirmed  as  to  the  remainder.  The 
judgment  of  tlje  Appellate  Court  has  been  brought  here  for 
review  by  writ  of  certiorari. 

On  the  trial  plaintiff  in  error  tendered  a  peremptory  in- 
struction, which  was  refused  by  the  court.  This  action  of ' 
the  court  is  assigned  as  error,  on  the  ground  that  the  evi- 
dence was  insufficient  to  charge  plaintiff  in  error,  in  law, 
with  actionable  negligence  or  to  prove  due  care  on  the  part 
of  defendant  in  error. 
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The  evidence  introduced  on  the  part  of  the  defendant 
in  error  tended  to  prove  that  he  had  been  in  the  employ 
of  the  Burlington  company  for  twenty  years  as  a  number- 
taker,  car-sealer,  car-carder,  switchman,  timekeeper,  and  for 
the  last  four  years  as  conductor  in  charge  of  a  switching 
crew  in  Chicago.  He  was  directed  to  take  five  baggage  cars 
of  the  Great  Northern  Railway  Company,  fahich  had  come 
to  Chicago  on  the  Burlington  road,  and  deliver  them  to  the 
Erie  Railroad  Company  at  its  Fifty-fifth  street  yards,  three 
or  four  miles  distant.  The  cars  were  assembled,  and  in  the 
course  of  the  transfer  over  different  roads  the  engine  was 
pushing  them  over  a  Y-track  which  was  a  part  of  plaintiff 
in  error's  Grove  street  tracks,  connecting  the  tracks  of  the 
Pennsylvania  and  the  Chicago  and  Western  Indiana  Rail- 
road Companies.  This  Y-track  ran  north-east,  and  the  train 
entered  it  at  its  connection  with  the  Pennsylvania  tracks, 
at  the  south-west  end,  and  it  was  going  north-east  to  the 
connection  with  the  Chicago  and  Western  Indiana  tracks. 
There  were  many  tracks  at  the  place,  and  there  was  a  sema- 
phore post  sixteen  feet  high,  four  inches  square  and  painted 
white,  standing  near  the  track,  which  had  been  erected  and 
was  maintained  and  operated  by  the  Chicago  and  Western 
Indiana  Railroad  Company  and  was  a  part  of  the  joint  in- 
terlocking system.  Plaintiff  in  error  did  not  own  or  in  any 
manner  control  the  post  or  its  location,  and  the  post  had 
been  there  for  twelve  years  while  cars  were  frequently  pass- 
ing over  the  tracks.  Defendant  in  error  was  hanging  on 
the  side  of  the  front  baggage  car,  fifteen  feet  from  the  front 
end,  where  there  was  a  door  set  back  four  or  five  inches 
from  the  side  of  the  car,  forming  a  recess.  He  was  standing 
with  his  feet  on  the  truss-iron  under  the  bottom  of  the  door 
or  on  a  step  below  the  door  and  was  holding  on  by  perpen- 
dicular grab-irons  on  the  sides  of  the  door.  There  was  a 
controversy  whether  the  track  was  straight  near  the  sema- 
phore or  not,  but  the  evidence  for  defendant  in  error  was 
that  it  was  curved  and  he  was  on  the  inside  of  the  curve. 
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The  train  moved  slowly  over  the  Y  and  he  could  see  the 
semaphore  for  at  least  one  hundred  feet,  but  he  testified 
that  it  looked  as  if  there  was  plenty  of  room  until  he  came 
near  the  post,  when  he  squeezed  his  body  as  tight  as  he 
could  to  the  car,  but  he  was  struck,  thrown  down  and  per- 
manently injured.  There  was  room  enough  between  the 
semaphore  and*  the  end  of  the  car  as  defendant  in  error 
came  near  the  post,  but  the  chord  or  right  line  formed 
by  the  side  of  the  car,  which  was  sixty-five  feet  long,  in- 
tersecting the  curve  brought  the  part  of  the  car  where  de- 
fendant in  error  was  hanging  nearer  to  the  post. 

Plaintiff  in  error  had  made  all  repairs  on  the  track  for 
twelve  years,  employed  switchmen,  who  made  a  record  of 
all  the  engines  and  cars  passing  over  the  track,  and  for  at 
least  five  years  had  rendered  bills  to  the  Burlington  com- 
pany for  trackage  of  its  engines  and  cars,  including  two 
engines  and  five  cars  in  the  month  of  the  accident.  There 
was  sufficient  evidence  of  plaintiff  in  error's  ownership  and 
control  of  the  track,  and  the  semaphore  post  had  been  in 
the  same  place  for  many  years.  If  the  post  was  in  danger- 
ous proximity,  to  the  track  it  was  negligence  on  the  part 
of  plaintiff  in  error  to  continue  to  operate  trains,  or  to  per- 
mit their  operation  by  its  licensee,  with  the  dangerous  ob- 
struction, and  the  fact  that  the  post  was  not  erected  nor 
maintained  by  plaintiff  in  error  would  not  relieve  it  from 
liability.  {Illinois  Terminal  Railroad  Co.  v.  Thompson, 
210  111.  226;  South  Side  Elevated  Railroad  Co.  v.  Nesvig, 
214  id.  463.)  The  evidence  tended  to  prove  negligence  of 
plaintiff  in  error  authorizing  the  submission  of  that  issue 
to  the  jury. 

On  the  question  of  the  care  exercised  by  defendant  in 
error,  he  testified  the  semaphore  post  was  in  plain  sight  for 
a  considerable  distance,  and  it  was  undisputed  that  he  could 
have  jumped  off  before  reaching  it,  and  it  was  not  neces- 
sary for  him  to  ride  where  he  was,  as  there  were  other 
places  of  safety  on  the  cars.    A  brakeman  with  an  air-gun 
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or  tail-hose  was  located  at  the  front  end  of  the  front  car 
and  was  able  to  apply  the  air  and  stop  the  train.  There  was 
evidence  that  defendant  in  error  ought  to  be  somewhere 
where  he  could  signal  the  engineer,  and  the  evidence  tended 
to  prove  that  there  was  room  enough  between  the  post  and 
the  end  of  the  car,  and  it  was  within  the  fifteen  feet  that 
the  car  came  too  close  to  the  post.  Even  if  there  was  an 
error  of  judgment  on  the  part  of  defendant  in  error,  it 
would  depend  upon  the  circumstances  whether  it  amounted 
to  negligence,  since  a  mistake  does  not  in  all  cases  imply  a 
want  of  ordinary  care.  (Chicago  and  Eastern  Illinois  Rail- 
road Co.  v.  O'Connor,  119  HI.  586;  North  Chicago  Street 
Railroad  Co.  v.  Dudgeon,  184  id.  477.)  The  law  does  not 
pronounce  a  party  to  be  either  negligent  or  free  from  neg- 
ligence under  the  conditions  shown  by  the  evidence,  and  the 
court  did  not  err  in  submitting  the  issue  to  the  jury. 

The  original  declaration  charged  that  plaintiff  in  error 
and  the  Burlington  company  were  common  carriers  and 
engaged  in  inter-State  commerce;  that  defendant  in  error 
was  employed  as  a  switchman  in  such  commerce  by  the 
Burlington  company ;  that  plaintiff  in  error  owned  the  track 
on  which  the  Burlington  company,  at  the  invitation  and 
with  the  knowledge  of  plaintiff  in  error,  operated  its  en- 
gine and  cars,  and  that  defendant  in  error  was  injured  by 
a  semaphore  negligently  placed  or  permitted  to  be  placed 
alongside  the  track.  Plaintiff  in  error  filed  a  plea  of  the 
general  issue  and  a  special  plea  denying  that  it  owned,  pos- 
sessed or  operated  the  track  or  the  semaphore.  Later  two 
additional  counts  were  filed  by  leave  of  court  in  which  no 
mention  was  made  of  inter-State  commerce,  and  there  was 
no  allegation  that  the  engine  or  cars  were  engaged  in  such 
commerce  but  the  liability  charged  was  based  on  common 
law  negligence.  To  the  additional  counts  the  same  pleas 
were  filed  as  before;  also  a  special  plea  of  the  Statute  of 
Limitations.  The  defendant  in  error's  demurrer  to  the  plea 
of  the  Statute  of  Limitations  was  sustained  and  the  case 
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was  called  for  trial.  In  the  course  of  the  trial  evidence 
was  offered  on  the  part  of  defendant  in  error  tending  to 
prove  that  the  engines  and  cars  were  engaged  in  inter-State 
commerce,  when  an  objection  was  interposed  on  the  ground 
that  the  question  of  inter-State  commerce  had  been  elimi- 
nated and  the  demurrer  to  the  plea  of  the  Statute  of  Limi- 
tations sustained  by  agreement.  While  this  stipulation  or 
agreement  does  not  appear  in  the  bill  of  exceptions,  it  does 
satisfactorily  appear  from  what  followed  when  this  objec- 
tion was  made  that  such  an  agreement  had  been  entered 
into.  The  evidence  that  had  been  offered  on  this  question 
was  then  stricken  out  by  the  court  and  no  further  evidence 
relating  to  inter-State  commerce  was  offered.  Whether 
there  was  such  an  agreement  or  not  is  not  material,  so 
far  as  the  case  made  by  defendant  in  error  in  the  first  in- 
stance is  concerned.  Defendant  in  error  had  no  cause  of 
action  against  plaintiff  in  error  under  the  Federal  Employ- 
ers' Liability  act,  as  that  act  applies  only  where  the  relation 
of  master  and  servant  exists.  To  meet  the  case  of  de- 
fendant in  error,  the  plaintiff  in  error  proved  that  he  was, 
and  had  been  since  1902,  a  member  of  the  relief  depart- 
ment of  the  Burlington  company;  that  the  employees  of 
that  company  made  monthly  contributions  to  the  relief  fund ; 
that  the  company  maintained  the  department  and  bore  the 
operating  expenses,  and  that  he  had  accepted  from  the  re- 
lief fund,  as  benefits,  the  sum  of  $1231,  and  that  $1349.59 
had  been  paid  in  his  behalf  for  hospital  bills,  physicians' 
services,  and  the  like.  Of  these  amounts  the  Burlington 
company  had  contributed  not  to  exceed  fifteen  per  cent,  or 
$379.09, — the  amount  for  which  the  Appellate  Court  re- 
quired defendant  in  error  to  file  a  remittitur.  In  rebuttal 
defendant  in  error  was  permitted  to  prove  that  at  the  time 
he  was  injured  the  engine  and  cars  were  engaged  in  inter- 
State  commerce.  The  court  gave,  at  the  instance  of  de- 
fendant in  error,  an  instruction  that  if  the  jury  found 
plaintiff  in  error  guilty,  then,  in  the  assessment  of  dam- 
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ages,  they  should  not  credit  the  plaintiff  in  error  with  what 
the  Burlington  relief  department  had  paid  to  the  defendant 
in  error  or  to  any  doctor  or  association  on  his  account. 
The  admission  of  this  evidence  in  rebuttal  and  the  giving 
of  this  instruction  are  assigned  as  error. 

There  can  be  but  one  satisfaction  for  an  injury,  and  if 
defendant  in  error  made  a  settlement  with  the  Burlington 
company  and  released  it  £rom  further  liability,  it  was  a  re- 
lease, also,  of  plaintiff  in  error  from  all  liability,  as  the 
Burlington  company  was  a  joint  tort  feasor.  The  contract 
of  defendant  in  error  with  the  relief  department  provided 
that  the  voluntary  acceptance  by  him  of  benefits  after  re- 
ceiving an  injury  should  operate  as  a  satisfaction  of  further 
claims  against  the  employer  on  account  of  such  injury,  and 
it  is  the  law  of  this  State  that  such  an  acceptance,  with 
the  knowledge  that  the  contract  contained  such  a  provision, 
operates  as  a  satisfaction  and  bar  to  a  subsequent  suit  for 
damages.  (Eckman  v.  Chicago,  Burlington  and  Quincy 
Railroad  Co.  169  111.  312.)  The  State  law  in  this  regard 
has  been  modified,  however,  by  the  Federal  Employers*  Lia- 
bility act  as  to  cases  where  injuries  are  received  by  certain 
employees  of  an  employer  engaged  in  inter-State  commerce. 
The  Federal  act  provides  that  any  contract,  rule,  regulation 
or  device  whatsoever,  the  purpose  or  intent  of  which  shall 
be  to  enable  any  common  carrier  to  exempt  itself  from 
any  liability  created  by  the  act,  shall  to  that  extent  be  void, 
provided  that  in  any  action  brought  against  any  such  com- 
mon carrier  under  the  act  such  common  carrier  may  set  off 
any  sum  it  has  contributed  or  paid  to  any  insurance,  re- 
lief, benefit  or  indemnity  that  may  have  been  paid  to  the 
injured  employee  or  the  person  entitled  thereto,  on  account 
of  the  injury  or  death  for  which  the  action  is  brought. 
Prior  to  the  passage  of  the  Federal  Empl overs'  Liability 
act  the  laws  of  the  several  States  were  determinative  of 
the  liability  of  employers  engaged  in  inter-State  commerce, 
for  injuries  received  by  their  employees  while  engaged  in 
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such  commerce.  That  was  because  Congress  had  not  acted 
and  because  the  subject  is  one  which  falls  within  the  police 
power  of  the  States  in  the  absence  of  action  by  Congress. 
Now  that  Congress  has  acted,  the  laws  of  the  States,  in 
so  far  as  they  cover  the  same  field,  are  superseded  by  the 
Federal  act.  Mondou  v.  New  York,  New  Haven  and  Hart- 
ford  Railroad  Co.  223  U.  S.  1 ;  Michigan  Central  Railroad 
Co.  v.  Vreeland,  227  id.  59 ;  St.  Louis  and  San  Francisco 
Railway  Co.  v.  Hcsterly,  228  id.  702. 

Whether  it  had  been  stipulated,  during  the  presentation 
of  the  defendant  in  error's  case  in  chief,  that  the  question 
of  inter-State  commerce  was  not  in  the  case  is  immaterial. 
That  stipulation  simply  left  the  case  as  though  no  such 
allegation  had  been  made  in  the  declaration.  When  plain- 
tiff in  error  attempted  to  prove  a  satisfaction  by  the  pay- 
ment of  benefits  by  its  joint  tort  feasor,  the  Burlington 
company,  to  defendant  in  error,  it  was  proper  for  defend- 
ant in  error,  in  rebuttal,  to  show  that  no  valid  release  had 
been  given  the  Burlington  company  by  him.  As  between 
defendant  in  error  and  the  Burlington  company  the  Fed- 
eral Employers'  Liability  act  clearly  applied,  and  if,  as  the 
United  States  Supreme  Court  has  repeatedly  held,  that  law 
supersedes  all  State  laws  on  the  subject,  then  the  release 
given  by  defendant  in  error  to  the  Burlington  company  was 
not  valid  and  would  not  have  precluded  recovery  by  him 
from  that  company.  If  it  was  not  valid  so  far  as  the  Bur- 
lington company  was  concerned,  it  was  clearly  invalid  as  to 
plaintiff  in  error  and  constituted  no  defense  to  this  action. 

The  evidence  in  rebuttal  was  properly  admitted.  The 
court  erred  in  giving  the  instruction  complained  of,  but  that 
error  was  cured  by  the  remittitur  required  and  entered  in 
the  Appellate  Court. 

Complaint  is  made  of  alleged  improper  remarks  of  coun- 
sel for  defendant  in  error,  but  we  perceive  nothing  in  this 
record  that  would  warrant  a  reversal  of  the  judgment. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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CarTwright,  C.  J.,  and  Dunn,  J.,  dissenting: 
The  bill  of  exceptions  shows  that  the  plaintiff  withdrew 
all  questions  relating  to  inter-State  commerce  for  the  pur- 
pose of  having  a  demurrer  disposed  of  and  having  an  im- 
mediate trial,  and  all  claims  growing  out  of  any  act  regu- 
lating inter-State  commerce  were  thereby  eliminated  from 
the  case.  When  the  agreement  was  made  known  to  the 
trial  court,  the  evidence  that  had  been  admitted  tending  to 
prove  that  the  engine  and  cars  were  engaged  in  inter-State 
commerce  was  stricken  out  by  the  court  and  no  evidence 
relating  to  that  subject  remained  in  the  record.  Without 
the  agreement  the  plaintiff  had  no  cause  of  action  against 
the  defendant  under  the  Federal  Employers'  Liability  act, 
which  only  applies  where  the  relation  of  master  and  servant 
exists,  and  to  maintain  an  action  under  the  act  it  is  neces- 
sary to  allege  and  prove  the  existence  of  that  relation.  The 
only  mention  made  of  inter-State  commerce  was  in  the 
original  declaration,  consisting  of  a  single  count,  which 
charged  that  the  defendant  and  the  Chicago,  Burlington 
and  Quincy  Railroad  Company  were  common  carriers  en- 
gaged in  inter-State  commerce;  that  the  plaintiff  was  em- 
ployed as  switchman  in  such  commerce  by  the  Burlington 
company;  that  the  defendant  owned  the  track  upon  which 
the  Burlington  company,  at  the  invitation  and  with  the 
knowledge  of  the  defendant,  operated  its  engines  and  cars, 
and  that  the  plaintiff  was  injured  by  a  semaphore  negli- 
gently caused  or  permitted  to  be  placed  along  the  side  of 
the  track.  There  was  no  averment  that  the  plaintiff  was 
an  employee  of  the  defendant,  but,  on  the  contrary,  it  was 
averred  that  he  was  employed  by  the  Burlington  company, 
and  the  evidence  showed  that  he  was  not  an  employee  of 
the  defendant,  so  there  was  neither  averment  nor  proof 
constituting  a  cause  of  action  under  the  Federal  Employ- 
ers' Liability  act.  The  only  cause  of  action  alleged  or 
proved  was  created  by  the  law  of  this  State,  and,  although 
the  plaintiff  could  only  recover  under  that  law,  the  opinion 
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of  the  majority  is  that  the  defendant  was  rightfully  denied 
its  defense  under  the  same  law. 

There  can  be  but  one  satisfaction  for  an  injury,  and 
if  the  defendant  was  liable  the  Burlington  company  was 
also  liable  and  a  joint  tort  feasor  with  it.  The  Burlington 
company  had  been  running  over  this  track  in  its  existing 
condition  for  many  years,  had  obtained  the  right  to  use, 
and  had  used,  it  in  making  deliveries  to  other  railroads, 
and  almost  every  month  for  at  least  five  years  had  received 
a  bill  rendered  by  the  defendant  for  the  use  of  it.  The 
Burlington  company  was  chargeable  with  notice  of  the  ex- 
isting conditions,  and  if  there  was  a  cause  of  action  against 
the  defendant  there  was  a  cause  of  action  for-  the  same 
injury  against  the  Burlington  company.  One  was  owner 
and  the  other  licensee,  and  neither  one  erected,  maintained 
or  controlled  the  semaphore.  One  was  as  much  liable  for 
an  injury  from  its  location  as  the  other,  so  that  a  satisfac- 
tion as  to  one  would  have  the  same  effect  as  to  both.  City 
of  Chicago  v.  Babcock,  143  111.  358;  West  Chicago  Street 
Railroad  Co.  v.  Piper,  165  id.  325;  Wallner  v.  Chicago 
Traction  Co.  245  id.  148. 

It  is  admitted  by  counsel,  and  was  confessed  by  the  re- 
mittitur  in  the  Appellate  Court,  that  the  sums  paid  to  and 
accepted  by  the  plaintiff  were  to  inure  to  the  benefit  of  the 
defendant  as  a  joint  tort  feasor  with  the  Burlington  com- 
pany, and  the  defendant,  to  show  a  release  of  the  cause 
of  action,  proved  the  following  facts:  The  plaintiff  was, 
and  since  1902  had  been,  a  member  of  the  relief  depart- 
ment of  the  Burlington  company,  and  employees  of  that 
company  made  monthly  contributions  to  the  relief  fund. 
The  company  maintained  the  department  and  bore  the  op- 
erating expenses,  and  during  the  years  1908,  1909  and  1910 
contributed  to  the  fund,  without  reimbursement,  $244,000. 
The  plaintiff  had  received  from  the  relief  fund,  on  account 
of  his  injury,  $1231  for  benefits  and  $1349.50  paid  for 
hospital  bills,  physicians'  services,  and  the  like,  and  was 
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still  receiving  similar  benefits  from  the  fund  and  would 
continue  to  receive  them  while  disabled. 

It  is  the  law  of  this  State  that  a  voluntary  acceptance 
by  a  railroad  employee,  after  receiving  an  injury,  of  the 
benefits  provided  for  in  his  contract  of  membership  in  the 
relief  department  of  his  employer,  with  knowledge  that  the 
contract  provides  such  acceptance  shall  operate  as  a  sat- 
isfaction of  further  claims  against  the  employer  on  account 
of  such  injury,  operates  as  a  satisfaction  and  a  bar  to  a 
subsequent  suit  for  damages.  This  was  decided  in  Eckman 
v.  Chicago,  Burlington  and  Quincy  Railroad  Co.  169  111. 
312,  following  the  general  current  of  authorities  in  other 
States  on  the  same  subject  It  was  there  held  that  such  a 
contract  by  which  an  employee  receives  at  once  and  with- 
out dispute  or  question  a  sum  of  money,  perhaps  less  than 
he  might  prove  in  an  action  against  the  employer  at  the 
end  of  litigation,  with  the  attending  delays  and  expenses, 
and  perhaps  a  division  with  attorneys,  is  not  contrary  to 
the  public  policy  of  the  State.  The  facts  proved  by  the 
defendant  were  sufficient  to  establish,  under  the  law  of 
this.  State,  a  satisfaction  by  the  Burlington  company  of 
the  plaintiff's  injury  and  damages,  and  the  evidence  admit- 
ted in  rebuttal  was  for  the  purpose  of  destroying  that  de- 
fense by  means  of  the  Federal  Employers'  Liability  act, 
which  gave  no  cause  of  action  to  the  plaintiff  and  under 
which  the  suit  was  not  and  could  not  have  been  brought. 
Congress  has  supreme  control  over  the  subject  of  com- 
merce between  the  several  States,  and  no  one  disputes  the 
proposition  that  whenever  suit  is  brought  and  facts  are 
averred  which  constitute  a  qause  of  action  under  an  act  of 
Congress  relating  to  that  subject,  the  act  supersedes  all  leg- 
islation over  the  same  subject  by  the  States,  but  Congress 
cannot,  and  has  not  attempted  to,  determine  what  shall  be 
the  policy  of  a  State  or  what  its  laws  shall  be.  There  is 
no  act  of  Congress  which  would  give  any  right  of  action 
in  favor  of  the  plaintiff  against  the  defendant,  wrhether 
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engaged  in  inter-State  commerce  or  not.  Congress  has  not 
legislated  on  that  subject  at  all.  In  an  action  brought 
under  the  State  law  the  defendant  is  as  much  entitled  to 
the  benefit*  of  the  law  as  the  plaintiff.  If  the  law  of  this 
State  was  good  for  the  purpose  of  recovery  it  was  equally 
good  to  establish  a  defense  against  the  cause  of  action  ex- 
isting under  the  same  law.  To  say  that  a  law  regulating 
the  rights  and  duties  of  parties  and  giving  a  right  of  ac- 
tion for  a  violation  of  such  rights  and  duties,  and  declaring 
what  shall  be  a  release  6f  such  right  of  action,  is  available 
for  sustaining  the  action  and  not  available  for  a  defense 
is  to  destroy  that  equality  of  right  which  the  law  is  intended 
to  and  must  preserve.  While  the  Federal  statute  super- 
sedes the  law  of  the  State  as  to  employer  and  employee 
when  engaged  in  inter-State  commerce,  it  only  supersedes 
such  law  where  allegations  constituting  a  cause  of  action 
under  it  are  made  and  proved.  In  the  case  of  Mondou  v. 
New  York,  New  Haven  and  Hartford  Railroad  Co.  223 
U.  S.  1,  the  opinion  was  delivered  in  four  cases  and  the 
right  of  action  in  each  was  based  solely  on  the  act  of  Con- 
gress. The  case  of  Michigan  Central  Railroad  Co.  v.  Vree- 
land,  227  U.  S.  59,  presented  exactly  the  same  condition. 
The  proviso  to  section  5  of  the  Federal  statute  allowing 
the  employer  to  set  off  any  sum  it  has  contributed  to  a  re- 
lief benefit  or  indemnity  fund  is  expressly  limited  to  actions 
brought  under  or  by  virtue  of  the  provisions  of  the  act, 
and  neither  that  proviso  nor  anything  contained  in  the  act 
relates  in  any  way  to  an  action  brought  under  a  State  law. 
If  the  plaintiff  had  sued  his  employer,  the  Burlington  com- 
pany, and  alleged  that  the  injury  occurred  while  the  en- 
gines and  cars  were  engaged  in  inter-State  commerce,  the 
Federal  statute  would  apply  and  the  employer  could  only 
set  off  against  the  damages  the  sum  contributed  to  the  re- 
lief fund,  but  if  the  plaintiff  had  brought  this  suit  against 
the  Burlington  company  the  evidence  of  membership  in  the 
relief  department  and  the  receipt  of  benefits  would  have 


Digits 


zed  by  G00gk 


Dm.  '14.]  University  Club  v.  Deakin.  257 

established  a  satisfaction  for  the  injury  and  have  been  a 
complete  defense.  We  do  not  agree  with  the  majority  that 
a  plaintiff  may  bring  an  action  under  the  law  of  one  juris- 
diction and  prevent  a  valid  defense  under  that  law  by  in- 
voking the  law  of  another  and  different  jurisdiction.  The 
cause  of  action  having  been  released,  we  think  the  judg- 
ment of  the  Appellate  Court  should  be  reversed  and  the 
cause  remanded  to  the  superior  court. 


The  Univp&sity  Club  of  Chicago,  Defendant  in  Error, 
vs.  Earl  H.  Deakin,  Plaintiff  in  Error. 

Opinion  filed  October  16,  1914 — Rehearing  denied  Dec.  2,  1914. 

1.  Contracts — when  question  whether  default  is  in  a  vital  mat- 
ter is  for  the  court.  Where  there  is  a  failure  to  comply  with  a 
particular  provision  of  a  contract  and  there  is  no  agreement  that 
the  breach  of  such  provision  shall  operate  as  .a  discharge,  it  is  a 
question  for  the  court  whether  the  default  is  in  a  matter  which  is 
vital  to  the  contract. 

2.  Leases — what  provision  of  lease  is  vital.  Where  a  landlord 
leases  a  store  room  for  a  jewelry  and  art  shop  and  inserts  in  the 
lease  a  provision  that  the  lessor  agrees,  during  the  term  of  the 
lease,  not  to  rent  any  other  store  in  its  building  to  any  tenant  mak- 
ing a  specialty  of  selling  pearls,  such  provision  is  vital  to  the  con- 
tract, and  upon  a  breach  thereof  the  tenant  may  surrender  the 
premises  and  is  not  liable  for  further  rent. 

3.  Same — when  lease  constitutes  a  bi-lateral  contract.  A  lease 
executed  by  both  lessor  and  lessee,  which  contains  covenants  to  be 
performed  by  each  of  them,  is  a  bi-lateral  contract. 

4.  Same — ivhat  is  not  a  compliance  by  lessor  with  covenant  not 
to  rent  to  particular  class  of  tenants.  A  covenant  in  a  lease  of  a 
store  by  which  the  lessor  agrees  not  to  lease  any  other  store  in  its 
building  to  any  tenant  making  a  specialty  of  selling  pearls  is  not 
complied  with  merely  by  inserting  in  the  lease  of  another  store 
a  provision  prohibiting  the  tenant  from  making  a  specialty  of  sell- 
ing pearls,  and  if  the  lessor  fails  to  enforce  such  prohibition  the 
first  lessee  may  terminate  his  lease  and  surrender  possession  and 
is  not  limited  to  an  action  of  damages  for  breach  of  the  contract. 

265  -  17 
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Writ  of  Error  to  the  Branch  "C"  Appellate  Court  for 
the  First  District ; — heard  in  that  court  on  appeal  from  the 
Municipal  Court  of  Chicago ;  the  Hon.  Wiujam  N.  Gem- 
miix,  Judge,  presiding. 

John  S.  Goodwin,  and  James  B.  Devitt,  (James  P. 
Harrow),  of  counsel,)  for  plaintiff  in  error. 

Matz,  Fisher  &  Boyden,  (Laird  Bell,  of  counsel,) 
for  defendant  in  error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Defendant  in  error,  the  University  Club  of  Chicago, 
brought  suit  in  the  municipal  court  of  Chicago  against  Earl 
H.  Deakin,  the  plaintiff  in  error,  to  recover  rent  alleged 
to  be  due  under  a  lease.  A  trial  was  had  before  the  court 
without  a  jury  and  resulted  in  a  judgment  for  $2007.66. 
Deakin  prosecuted  an  appeal  to  the  Appellate  Court  for  the 
First  District,  where  the  judgment  of  the  municipal  court 
was  affirmed.  A  writ  of  certiorari  having  been  granted 
by  this  court,  the  record  has  been  brought  here  for  review. 

On  March  31,  1909,  defendant  in  error  leased  to  plain- 
tiff in  error,  for  a  term  of  one  year,  a  store  room  in  its 
building  at  the  corner  of  Michigan  avenue  and  Monroe 
street,  in  the  city  of  Chicago,  at  a  rental  of  $5000  for  the 
year.  The  lease  provided  that  plaintiff  in  error  should  use 
the  room  for  a  jewelry  and  art  shop  and  for  no  other  pur- 
pose. It  also  contained  the  following  clause,  numbered  12: 
"Lessor  hereby  agrees  during  the  term  of  this  lease  not  to 
rent  any  other  store  in  said  University  Club  building  to  any 
tenant  making  a  specialty  of  the  sale  of  Japanese  or  Chinese 
goods  or  pearls."  Shortly  after  this  lease  was  made  de- 
fendant in  error  leased  to  one  Sandberg,  for  one  year,  a 
room  in  the  University  Club  building,  two  doors  from  the 
corner,  at  a  rental  of  $2500.  The  following  provision  was 
inserted  in  the  Sandberg  lease:    "It  is  further  distinctly 
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understood  and  agreed  by  and  between  the  parties  hereto 
that  at  no  time  during  the  term  of  this  lease  will  the  lessee 
herein  use  the  demised  premises  for  a  collateral  loan  or 
pawnshop  or  make  a  specialty  therein  of  the  sale  of  pearls." 
On  May  I,  1909,  being  the  first  day  of  the  term  of  the 
lease,  plaintiff  in  error  took  possession  of  the  premises  and 
thereafter  paid  the  rent,  in  monthly  installments,  for  May 
and  June.  During  the  latter  part  of  June  plaintiff  in  error, 
through  his  attorney,  sought  to  obtain  from  defendant  in 
error  a  cancellation  of  his  lease  on  the  ground  that  by 
leasing  a  room  in  the  University  Club  building  to  Sand- 
berg  and  permitting  him  to  display  and  sell  pearls  therein 
defendant  in  error  had  violated  the  provision  of  plaintiff 
in  error's  lease  above  quoted,  and  that  for  such  violation 
plaintiff  in  error  was  entitled  to  terminate  the  lease.  De- 
fendant in  error  refused  to  cancel  the  lease,  and  on  June 
30  plaintiff  in  error  vacated  the  premises,  surrendered  the 
keys  and  refused  to  pay  any  further  installments  of  rent. 
This  suit  was  brought  to  enforce  payment  of  subsequent 
installments  of  rent  accruing  under  the  lease  for  the  time 
the  premises  remained  unoccupied  after  June  30. 

The  evidence  offered  by  plaintiff  in  error  tended  to 
show  that  Sandberg  had  made  a  specialty  of  the  sale  of 
pearls  in  connection  with  the  conduct  of  his  general  jewelry 
business  ever  since  he  took  possession  of  the  room  leased 
to  him,  and  that  plaintiff  in  error  vacated  the  premises  and 
surrendered  possession  because  of  the  failure  of  defendant 
in  error  to  enforce  the  twelfth  clause  of  his  lease.  The 
evidence  offered  by  defendant  in  error  tended  to  prove  that 
Sandberg  had  not  made  a  specialty  of  the  sale  of  pearls, 
and  that  when  plaintiff  in  error  first  made  known  his  de- 
sire to  assign  or  cancel  his  lease  he  gave  as  his  only  rea- 
son that  his  health  was  failing  and  that  he  had  been  ad- 
vised by  his  physician  to  leave  the  city  of  Chicago. 

Propositions  were  submitted  to  the  court  by  both  parties 
to  be  held  as  the  law  of  the  case.    The  court  held,  at  the 
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request  of  plaintiff  in  error,  that  the  lease  sued  upon  was 
a  bi-lateral  contract,  and  upon  a  breach  of  an  essential 
covenant  thereof  by  the  lessor  the  lessee  had  a  right  to 
refuse  further  to  be  bound  by  its  terms  and  to  surrender 
possession  of  the  premises,  and  that  a  breach  of  the  twelfth 
clause  of  the  lease  would  be  a  good  defense  to  an  action 
for  rent  if  the  tenant  surrendered  possession  of  the  prem- 
ises within  a  reasonable  time  after  discovery  of  the  breach. 
The  court  refused  to  hold  as  law  propositions  submitted 
by  defendant  in  error  stating  the  converse  of  the  proposi- 
tions so  held  at  the  request  of  plaintiff  in  error.  The  court 
properly  held  that  the  lease  in  question  was  a  bi-lateral 
contract.  It  was  executed  by  both  parties  and  contained 
covenants  to  be  performed  by  each  of  them.  The  proposi- 
tions so  held  with  reference  to  the  effect  of  a  breach  of  the 
twelfth  clause  of  the  lease  also  correctly  stated  the  law. 
By  holding  these  propositions  the  court  properly  construed 
the  twelfth  clause  as  a  vital  provision  of  the  lease  and  held 
that  a  breach  of  that  provision  by  the  lessor  would  entitle 
the  lessee  to  rescind.  Where  there  is  a  failure  to  comply 
with  a  particular  provision  of  a  contract  and  there  is  no 
agreement  that  the  breach  of  that  term  shall  operate  as  a 
discharge,  it  is  always  a  question  for  the  courts  to  deter- 
mine whether  or  not  the  default  is  in  a  matter  which  is 
vital  to  the  contract.  (City  of  Belleville  v.  Citizens'  Horse 
Railway  Co.  152  111.  171;  People  v.  Central  Union  Tele- 
phone  Co.  232  id.  260.)  While  there  was  no  provision  in 
this  contract  that  plaintiff  in  error  should  have  the  option 
to  terminate  it  if  the  terms  of  the  twelfth  clause  were  not 
observed,  it  is  apparent  that  it  was  the  intention  of  the 
parties  to  constitute  this  one  of  the  vital  provisions  of  the 
lease.  It  was  concerning  a  matter  in  reference  to  which 
the  parties  had  a  perfect  right  to  contract,  and  it  will  be 
presumed  that  plaintiff  in  error  would  not  have  entered  into 
the  contract  if  this  clause  had  not  been  made  a  part  of  it. 
It  is  such  an  essential  provision  of  the  contract  that  a  breach 
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of  it  would  warrant  plaintiff  in  error  in  rescinding  the  con- 
tract and  surrendering  possession  of  the  premises. 

The  court  was  not  asked  to  make  any  finding  of  fact, 
and  there  is  nothing  in  the  record  to  indicate  that  the  judg- 
ment is  based  upon  any  finding  of  fact.  Whether  Sand- 
berg  had,  in  fact,  made  a  specialty  of  the  sale  of  pearls  was 
one  of  the  controverted  questions  in  the  case.  One  of  the 
propositions  submitted  by  defendant  in  error  and  held  by 
the  court,  stated  that  the  conduct  of  a  general  jewelry  busi- 
ness was  not  "making  a  specialty  of  the  sale  of  pearls," 
within  the  meaning  of  the  words  quoted  as  they  were  used 
in  the  twelfth  clause  of  plaintiff  in  error's  lease.  This  can 
not  be  construed  as  a  holding  that  Sandberg  did  not,  in 
fact,  in  addition  to  his  conduct  of  a  general  jewelry  busi- 
ness, make  a  specialty  of  the  sale  of  pearls. 

The  following  proposition  was  submitted  by  defendant 
in  error  and  held  by  the  court  as  the  law  of  the  case : 

"That  plaintiff  performed  all  the  obligations  imposed 
upon  it  by  its  covenant  that  it  would  not  rent  any  other 
store  in  its  building  to  a  tenant  making  a  specialty  of  the 
sale  of  pearls,  by  incorporating  in  its  lease  to  the  second 
tenant  that  said  second  tenant  should  not  make  a  specialty 
of  the  sale  of  pearls  in  the  demised  premises." 

From  a  consideration  of  all  the  propositions  of  law  held 
and  refused,  it  appears  that  the  judgment  of  the  trial  court 
was  reached  from  the  application  of  the  proposition  just 
quoted  to  the  facts  in  the  case.  The  court  erred  in  hold- 
ing this  proposition  as  the  law.  By  covenanting  with  plain- 
tiff in  error  not  to  rent  any  other  store  in  this  building, 
during  the  term  of  plaintiff  in  error's  lease,  to  any  tenant 
making  a  specialty  of  the  sale  of  pearls,  defendant  in  error 
assumed  an  obligation  which  could  not  be  discharged  by 
simply  inserting  in  the  contract  with  the  second  tenant  a 
covenant  that  such  tenant  should  not  make  a  specialty  of 
the  sale  of  pearls.  It  was  incumbent  upon  it  to  do  more 
than  to  insert  this  provision  in  the  second  lease.  .  By  the 
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terms  of  its  contract  with  plaintiff  in  error  it  agreed  that 
no  other  portion  of  its  premises  should  be  leased  to  any 
one  engaged  in  the  prohibited  line  of  business,  and  if  it 
failed  to  prevent  any  subsequent  tenant  from  engaging  in 
the  business  of  making  a  specialty  of  the  sale  of  pearls,  it 
did  so  at  the  risk  of  plaintiff  in  error  terminating  his  lease 
and  surrendering  possession  of  the  premises. 

This  precise  question  has  never  been  passed  upon  by 
this  court,  so  far  as  we  are  able  to  ascertain.  Defendant 
in  error  cites  and  relies  upon  Lucente  v.  Davis,  101  Md. 
526,  which  supports  its  theory.  We  cannot  yield  our  as- 
sent to  the  doctrine  there  announced.  Defendant  in  error 
cannot  escape  its  obligation  by  the  mere  insertion  of  a  clause 
in  the  lease  with  the  second  tenant  prohibiting  him  from 
engaging  in  the  line  of  business  named.  Plaintiff  in  error 
contracted  for  the  exclusive  right  to  engage  in  this  par- 
ticular business  in  that  building.  There  was  no  privity  be- 
tween him  and  Sandberg,  and  he  was  powerless  to  enforce 
the  provisions  of  the  contract  between  defendant  in  error 
and  Sandberg.  It  is  idle  to  say  that  an  action  for  damages 
for  a  breach  of  contract  would  afford  him  ample  remedy. 
He  contracted  with  defendant  in  error  for  the  sole  right 
to  engage  in  this  specialty  in  its  building,  and  if  defendant 
in  error  saw  fit  to  ignore  that  provision  of  the  contract  and 
suffer  a  breach  of  the  same,  plaintiff  in  error  had  the  right 
to  terminate  his  lease,  surrender  possession  of  the  premises 
and  refuse  to  further  perform  on  his  part  the  provisions  of 
the  contract. 

For  the  errors  indicated  the  judgment  of  the  Appellate 
Court  and  the  judgment  of  the  municipal  court  are  reversed 
and  the  cause  is  remanded  to  the  municipal  court  for  a  new 

Reversed  and  remanded. 
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Helen  W.  S.  Johnson  et  al.  Appellants,  vs.  The  North- 
ern Trust  Company  et  al.  Appellees. 

Opinion  filed  October  16,  1014 — Rehearing  denied  Dec.  3,  1914. 

1.  Appeals  and  errors — when  decree  is  final.  A  decree  which 
disposes  of  all  the  substantial  rights  of  the  parties  in  the  subject 
matter  of  the  litigation  and  adjudicates  the  title  to  the  property 
and  the  right  to  its  possession,  leaving  nothing  more  to  be  done 
than  to  take  an  account,  is  final  and  appealable. 

2.  Leases — effect  where  lessee  assigns  lease  to  supposed  corpo- 
ration having  no  authority  to  organise.  Where  the  lessee  of  real 
estate  assigns  the  lease  to  a  supposed  corporation  the  organization 
of  which  is  void  for  want  of  statutory  authority  to  incorporate,  the 
assignment  is  void  and  the  original  lessee  remains  bound;  but  the 
stockholders  of  the  supposed  corporation  whose  money  was  ex- 
pended in  the  erection  of  a  building  on  the  land  acquire  an  equi- 
table interest  in  the  property  by  virtue  of  the  payment  of  the  money 
and  the  performance  of  the  covenants  which  constituted  the  con- 
sideration for  the  lease  to*  the  original  lessee. 

3.  Same — association  of  individuals  to  purchase  a  leasehold  es- 
tate and  erect  building  is  not  illegal.  An  association  of  individuals 
for  the  purpose  of  purchasing  a  leasehold  estate  and  erecting  a 
building  is  not  prohibited  by  law  or  contrary  to  public  policy,  and 
the  mere  fact  that  the  association  is  illegal  because  it  took  the 
form  of  a  corporation  not  authorized  by  law  does  not  work  a  for- 
feiture of  the  money  invested  in  the  enterprise  when  the  organiza- 
tion of  the  corporation  is  held  void,  but  the  property  assembled  by 
such  individuals  in  their  associated  capacity  is  still  their  property, 
in  the  possession  and  use  of  which  equity  will  protect  them. 

4.  Same — what  constitutes  surrender  of  lease.  A  surrender  of 
a  lease  is  the  yielding  up  of  the  estate  to  the  landlord  so  that  the 
leasehold  interest  becomes  extinct  by  mutual  agreement  between 
the  parties,  and  it  may  be  in  express  words  or  by  operation  of  law 
without  express  surrender,  when  the  parties  do  some  act  which  im- 
plies that  both  have  agreed  to  consider  the  surrender  as  made. 

5.  Same — not  every  change  of  possession  is  a  surrender.  A 
surrender  of  a  lease  may  take  place  by  operation  of  law,  but  not 
every  change  of  possession,  though  actual  and  continued,  amounts 
to  such  surrender. 

6.  Same — what  does  not  constitute  a  surrender.  The  valid  as- 
signment of  a  lease  by  the  lessee,  consented  to  by  the  lessor,  and 
the  acceptance  of  rent  from  the  assignee,  do  not,  of  themselves, 
constitute  a  surrender  of  the  lease. 
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7.  Same — when  the  right  to  object  to  assignment  of  a  lease  is 
waived.  Where  an  attempted  assignment  of  a  leasehold  interest  in 
trust  property  by  the  lessee  is  assented  to  by  the  lessor  and  the 
beneficiaries  under  the  trust,  the  right  to  forfeit  the  lease  or  object 
to  the  assignment  because  it  did  not  come  within  the  provisions  of 
the  lease  is  waived. 

Appeal  from  the  Branch  "B"  Appellate  Court  for  the 
First  District; — heard  in  that  court  on  appeal  from  the 
Superior  Court  of  Cook  county;  the  Hon.  Richard  E. 
Burke,  Judge,  presiding. 

Scott,  Bancroft  &'  Stephens,  and  Stewart  John* 
son,  (Edgar  A.  Bancroft,  Redmond  D.  Stephens,  and 
Lester  L.  Fauc,  of  counsel,)  for  appellants. 

Harry  S.  Mecartney,  for  appellee  Edward  A.  Shedd. 

James  Hamilton  Lewis,  (John  C.  Patterson,  pro 
se,)  for  appellee  John  C.  Patterson. 

Judah,  Willard,  Wolf  &  Reich mann,  for  the  ap- 
pellee the  Northern  Trust  Company. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

On  July  29,  1 910,  Helen  W.  S.  Johnson  filed  a  bill  in 
equity  in  the  superior  court  of  Cook  county,  which  was 
afterward  amended,  Stewart  Patterson  joining  as  complain- 
ant in  the  amended  bill,  the  prayer  of  which  was  for  an 
accounting  of  the  rents  and  profits  of  certain  real  estate 
situate  at  the  north-west  corner  of  State  and  Washington 
streets,  in  the  city  of  Chicago,  upon  which  is  a  twelve-story 
building  known  as  the  Stewart  building,  the  appointment 
of  a  receiver  of  the  rents  and  profits  of  such  building,  the 
delivery  of  the  possession  and  control  thereof  to  the  North- 
ern Trust  Company,  the  cancellation  of  a  certain  lease  of 
the  premises,  and  a  decree  that  the  title  thereto  and  the 
sole  right  of  possession  and  control  are  in  the  Northern 
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#Trust  Company,  as  trustee,  for  the  benefit  of  the  complain- 
ants and  the  other  beneficiaries  named  in  a  certain  deed  of 
trust  of  said  premises  to  that  company.  On  the  day  of 
the  filing  of  the  original  bill  the  Northern  Trust  Company 
filed  its  bill,  also  in  the  same  court,  praying  for  the  in- 
struction'of  the  court  as  to  its  rights  and  duties  as  trustee. 
All  the  beneficiaries  under  the  trust  deed,  Herman  H.  Kohl- 
saat,  the  original  lessee,  Edward  A.  Shedd,  who  claimed  to 
have  succeeded  in  equity  to  the  rights  of  the  lessee,  and 
others,  were  parties  to  these  bills.  Answers  and  cross-bills 
were  filed,  the  causes  were  consolidated,  and  a  hearing 
resulted  in  a  decree  substantially  in  accordance  with  the 
prayer  of  the  amended  bill  of  Helen  W.  S.  Johnson  and 
Stewart  Patterson,  finding  that  there  was  a  surrender  of 
the  lease  by  operation  of  law  and  that  the  Northern  Trust 
Company  held  the  title  subject  only  to  the  terms  and  con- 
ditions of  the  deed  of  trust  to  it,  and  retaining  jurisdiction 
of  the  cause  for  the  purpose  of  an  accounting.  On  appeal 
by  Edward  A.  Shedd  the  Appellate  Court  for  the  First  Dis- 
trict reversed  this  decree  and  remanded  the  cause,  with  di- 
rections to  dismiss  the  bill  of  Helen  W.  S.  Johnson  and 
Stewart  Patterson  and  to  enter  a  decree  quieting  the  title 
of  Shedd  to  the  leasehold  estate.  Helen  W.  S.  Johnson 
and  Stewart  Patterson  have  appealed  from  this  judgment, 
the  Appellate  Co\irt  having  certified  that  the  cause  involves 
questions  of  such  importance  that  it  should  be  passed  upon 
by  the  Supreme  Court. 

John  C.  Patterson,  one  of  the  defendants  who  filed  a 
cross-bill  to  which  a  demurrer  was  sustained,  moved  in  the 
Appellate  Court  to  dismiss  the  appeal  on  the  ground  that 
the  decree  was  not  final,  and  has  assigned  cross-error  on 
the  action  of  the  court  denying  the  motion.  It  was  prop- 
erly denied,  for  the  decree  disposes  of  all  the  substantial 
rights  of  the  parties  in  the  subject  matter  of  the  litigation 
and  adjudicates  the  title  to  the  property  and  right  to  its 
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possession,  leaving  nothing  more  to  be  done  than  to  take» 
an  account. 

The  leasehold  estate  involved  in  this  case  has  been  the 
subject  matter  of  litigation  in  three  cases  which  have  been 
prosecuted  to  final  judgment  in  this  court  under  the  title 
of  Patterson  v.  Northern  Trust  Co.  230  111.  334,  231  id.  22, 
and  238  id.  601.  Those  Reports  contain  a  statement  of 
all  the  facts  in  regard  to  the  creation  of  the  leasehold  es- 
tate and  the  subsequent  action  of  the  parties  interested  in 
regard  to  that  estate,  on  the  basis  of  which  the  rights  of 
the  parties  were  adjudicated.  In  those  cases  the  validity 
of  the  incorporation  of  the  Merrimac  Building  Company, 
the  supposed  assignee  of  the  leasehold  estate,  was  not  in 
issue,  but  about  the  time  of  the  last  decision  the  circuit 
court  of  Cook  county  rendered  a  judgment  of  ouster  upon 
an  information  filed  against  the  appellees,  Edward  A.  Shedd 
and  his  associates  in  the  supposed  corporation,  holding  that 
no  law  existed  for  the  formation  of  a  corporation  for  the 
purposes  for  which  the  Merrimac  Building  Company  pur- 
ported to  be  organized,  and  that  judgment  was  afterward 
affirmed  by  this  court  and  the  Supreme  Court  of  the  United 
States.  (People  v.  Shedd,  241  111.  155;  Shedd  v.  Illinois, 
217  U.  S.  597.)  It  is  this  judgment  which  has  given  rise 
to  the  present  litigation.  All  questions  in  regard  to  the 
forfeiture  of  the  leasehold  estate  and  the  validity  of  its 
assignment  were  decided  in  the  previous  cases.  The  ap- 
pellants do  not  claim  a  forfeiture  for  non-payment  of  rent, 
but  they  insist  that,  the  supposed  assignee  of  the  lease  hav- 
ing no  existence,  the  formal  assignment  vested  no  title  but 
was  void  and  of  no  effect.  It  is  then  argued  that  the  les- 
see having  completely  abandoned  the  premises  after  the 
execution  of  the  assignment  and  the  owners  of  the  fee  hav- 
ing dealt  with  other  persons  in  possession  of  the  building 
as  the  only  tenants,  the  acts  of  the  parties  were  incom- 
patible with  the  continued  existence  of  the  relation  of  land- 
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lord  and  tenant,  and  therefore  a  surrender  of  the  lease 
resulted  by  operation  of  law. 

The  lease  was  made  on  May  i,  1893,  by  George  M. 
Pullman  and  Watson  Matthews,  trustees,  for  the  term  of 
102  years  at  a  graduated  rental,  beginning  with  $47>350  a 
year,  reaching  $75,000  a  year  on  May  1,  1906,  and  con- 
tinuing at  the  latter  rate  for  the  remainder  of  the  term. 
It  provided  for  the  remodeling  of  the  building  on  the  prem- 
ises or  the  construction  of  a  new  building.  On  April  20, 
1896,  the  certificate  of  the  Secretary  of  State  of  the  organi- 
zation of  the  Merrimac  Building  Company  was  issued,  and 
on  April  30,  1896,  an  assignment  of  the  leasehold  estate 
was  executed  to  that  company.  A  new  building  was  con- 
structed in  accordance  with  the  terms  of  the  lease,  and  on 
April  2,  1897,  a  second  assignment  of  the  lease  was  made 
to  the  Merrimac  Building  Company,  and  the  lessors,  the 
trustees,  formally  consented,  in  accordance  with  the  terms 
of  the  lease,  to  both  assignments.  In  December  of  that 
year  the  trustees  conveyed  the  legal  title  in  the  fee  to  the 
beneficiaries,  and  they  in  turn  conveyed  the  premises  in 
trust  to  the  Northern  Trust  Company,  subject  to  the  lease- 
hold estate,  which  was  recited  to  have  been  "duly  assigned 
and  conveyed  by  said  lessee  therein,  said  Herman  H.  Kohl- 
saat,  to  the  Merrimac  Building  Company,  a  corporation 
organized  and  existing  under  the  laws  of  the  State  of  Illi- 
nois, which  said  Merrimac  Building  Company  is  now  the 
owner  of  said  leasehold  estate/ '  The  Merrimac  Building 
Company  continued  to  be  recognized  and  was  dealt  with 
in  all  respects  as  the  assignee  and  owner  of  the  leasehold 
estate  by  the  trustee  and  all  the  beneficiaries  until  the  judg- 
ment of  ouster.  Controversies  arose  between  John  C.  Pat- 
terson, one  of  the  beneficiaries,  who  owned  a  life  estate 
in  one-twelfth  of  the  fee,  and  the  Northern  Trust  Com- 
pany, the  trustee,  in  regard  to  the  accounts  of  the  trustee 
and  its  action  in  regard  to  the  forfeiture  of  the  lease  for 
non-payment  of   rent  and   in  other  particulars,  and  the 
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litigation  which  has  been  referred  to  arose  out  of  these 
controversies.  Three  of  the  other  four  beneficiaries,  who 
owned  three- fourths  of  the  fee,  (the  appellant  Helen  W.  S. 
Johnson  being  one  of  the  three,)  participated  actively  in 
the  litigation  in  opposition  to  the  claims  of  John  C.  Pat- 
teron,  insisting  that  they  were  not  tenable  in  law  and  that 
the  continuance  of  the  leasehold  estate  was  beneficial  to  the 
trust  estate.  Edward  A.  Shedd  had  nothing  to  do  with  the 
attempted  organization  of  the  Merrimac  Building  Company 
and  no  interest  in  it  or  in  the  leasehold  estate  before  1905. 
His  interest  was  acquired  by  the  purchase  of  bonds  issued 
by  the  Merrimac  Building  Company,  as  appears  in  the  re- 
port of  the  first  of  the  Patterson  cases,  as  well  as  of  the 
stock  issued,  and  at  the  commencement  of  this  suit  he  held 
assignments  of  all  the  supposed  stock  and  bonds  of  that 
supposititious  corporation.  Kohlsaat  made  to  Shedd  and 
Albert  M.  Johnson  a  quit-claim  deed  of  the  leasehold  es- 
tate on  January  30,  1905,  and  Johnson  afterwards  quit- 
claimed his  interest  to  Shedd.  From  1905  Shedd  acted  as 
president  and  his  brother  as  vice-president  of  the  Merrimac 
Building  Company  until  the  decision  of  the  Supreme  Court 
of  the  United  States,  on  May  31,  1910,  affirming  the  judg- 
ment of  ouster,  and  as  such  had  possession  and  control  of 
the  building.  Since  that  time  Edward  A.  Shedd  has  con- 
tinued in  possession  and  new  leases  have  been  made  in  his 
name  as  an  individual  lessor. 

It  must  be  conceded  that  the  attempted  assignments  to 
the  Merrimac  Building  Company  were  ineffectual  to  con- 
vey the  leasehold  estate  to  it.  Since  there  was  no  grantee 
capable  of  taking  the  estate,  the  instruments  purporting  to 
convey  it  were  void  and  the  title  remained  in  Kohlsaat. 
The  Merrimac  Building  Company  acquired  no  title  by  vir- 
tue of  Kohlsaat's  deeds,  but  the  stockholders  who  sub- 
scribed and  paid  for  the  stock  did  acquire  an  equitable 
interest  in  the  property.  {Walker  v.  Taylor,  252  111.  424.) 
This  equitable  interest  arose,  not  out  of  the  deeds,  but  out 
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of  the  payment  of  the  money  and  the  performance  of  the 
covenants  which  constituted  the  consideration  for  the  lease. 
The  construction  of  the  building,  which  was  the  principal 
inducement  and  consideration  for  the  execution  of  the  lease 
by  the  lessors,  was  accomplished  by  means  of  the  funds  of 
the  illegal  association  known  as  the  Merrimac  Building 
Company,  obtained  from  the  subscriptions  to  its  supposed 
stock  and  the  issue  of  its  supposed  bonds.  It  was  not  in- 
tended by  the  lessors,  the  lessee  or  the  so-called  stockhold- 
ers that  the  money  of  the  stockholders  or  their  performance 
of  the  covenants  of  the  lease  should  inure  to  the  benefit  of 
the  lessors  or  the  lessee  except  in  accordance  with  the  terms 
of  the  lease.  An  association  of  individuals  for  the  pur- 
pose of  purchasing  the  leasehold  estate  and  constructing  a 
building  thereon  was  not  illegal.  Such  a  purpose  is  not 
prohibited  by  law  or  contrary  to  public  policy.  The  associ- 
ation was  illegal  only  because  it  took  the  form  of  an  in- 
corporation not  authorized  by  law,  but  it  was  not  criminal. 
The  law  denounced  no  such  penalty  against  such  association 
as  forfeiture  of  the  money  or  property  invested  in  the  en- 
terprise. The  law  was  satisfied  when  the  individuals  were 
removed  from  and  ceased  to  usurp  the  franchise  of  being 
a  corporation.  The  property  which  they  had  assembled  in 
.  their  associated  capacity  was  still  their  property,  in  the  pos- 
session and  use  of  which  a  court  of  equity  could  and  would 
protect  them.  Having  paid  for  it  they  were  in  equity  en- 
titled to  enjoy  its  use. 

There  was  no  surrender  of  the  lease  by  operation  of 
law.  There  certainly  was  no  intention  on  the  part  of  any 
person  connected  with  the  lease  that  it  should  be  surren- 
dered: The  lease  authorized  the  lessee  to  assign  it,  but  not 
without  the  written  consent  of  the  lessors,  which  they  were 
bound  to  give  in  conformity  with  certain  prescribed  condi- 
tions, but  an  assignment  was  expressly  prohibited  to  any 
corporation  not  having  the  power  and  authority,  under  the 
laws  of  its  organization  and  the  laws  of  Illinois,  to  accept 
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such  assignment.  The  attempted  assignment  was  supposed 
by  all  concerned  to  comply  with  the  conditions  of  the  lease, 
but  all  now  concede  that  it  did  not  but  was  void.  It  had, 
therefore,  no  effect  upon  the  rights  of  the  parties.  Kohl- 
saat  still  continued  bound  for  the  payment  of  the  rent  and 
the  performance  of  the  other  covenants.  He  put  the  as- 
sociation known  as  the  Merrimac  Building  Company  in 
possession,  and  the  managers  of  that  association  thereafter 
paid  the  rent  and  performed  the  covenants  of  the  lease  and 
were  looked  to  by  the  lessor  for  that  purpose.  By  the  terms 
of  the  lease  an  assignment  complying  with  its  conditions 
would  have  released  Kohlsaat,  but  this  was  not  such  an 
assignment.  He  remained  liable,  afterward  as  before,  for 
the  rent  and  the  lease  was  not  affected.  Disregarding  en- 
tirely, as  we  must,  the  deeds  of  Kohlsaat  which  purported 
to  convey  the  leasehold  to  the  Merrimac  Building  Com- 
pany, we  find  that  Kohlsaat  placed  certain  persons  in  pos- 
session of  the  leasehold  estate,  who,  not  as  volunteers  but 
pursuant  to  an  invalid  agreement,  performed  at  great  ex- 
pense the  covenants  of  the  lease.  A  surrender  of  a  lease 
may  take  place  by  operation  of  law,  but  not  every  change 
of  possession,  though  actual  and  continued,  amounts  to  such 
surrender.  The  valid  assignment  of  a  lease  by  the  lessee, 
consented  to  by  the  lessor,  and  the  acceptance  of  rent  from 
the  assignee,  do  not,  of  themselves,  constitute  a  surrender 
of  the  lease.  (Grommes  v.  St.  Paul  Trust  Co.  147  111.  634; 
Barnes  v.  Northern  Trust  Co.  169  id.  112.)  A  surrender 
is  the  yielding  up  of  the  estate  to  the  landlord,  so  that  the 
leasehold  interest  becomes  extinct  by  mutual  agreement  be- 
tween the  parties.  It  is  either  in  express  words  by  which 
the  lessee  manifests  his  intention  of  yielding  up  his  interest 
in  the  premises,  or  by  operation  of  law,  when  the  parties, 
without  express  surrender,  do  some  act  which  implies  that 
they  have  both  agreed  to  consider  the  surrender  as  made. 
(Beall  v.  White,  94  U.  S.  382.)  Here  the  intention  to 
discharge  Kohlsaat  was  based  upon  an  assignment  in  con- 
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formity  with  the  lease.  No  such  assignment  had  been 
made.  The  assignment  was  void,  and  as  between  the  par- 
ties Kohlsaat  remained  bound  by  the  lease  although  the 
persons  who  supposed  themselves  stockholders  in  the  Mer- 
rimac  Building  Company  were  equitably  entitled  to  the 
benefit  of  it.  Their  equity  is  based  upon  the  good  faith  of 
the  transaction.  Their  possession  was  acquired  under  the 
honest  belief  that  the  Merrimac  Building  Company  had  ob- 
tained title  to  the  property.  Their  money  was  expended  in 
the  construction  of  the  building  on  the  premises  and  in 
complying  with  the  covenants  in  the  lease  in  the  belief  that 
they  were  adding  to  the  value  of  their  own  property.  It 
would  be  highly  inequitable  to  hold  that  the  acts  of  the 
parties,  based  upon  what  all  regarded  as  a  valid  assignment 
of  the  lease,  really  worked  the  entire  destruction  of  the 
leasehold  estate,  and  thus  to  appropriate  to  others  the  prop- 
erty and  money  of  the  supposed  stockholders,  which  has 
manifestly  added  to  the  permanent  value  of  the  estate  and 
was  invested  without  any  suspicion  of  any  infirmity  in 
their  title. 

The  certificates  of  stock  issued  in  the  name  of  the 

# 

Merrimac  Building  Company  were  not  evidence  of  the 
ownership  of  stock  in  a  corporation  but  they  indicate  the 
proportionate  contributions  made  to  the  resources  of  the 
association.  The  persons  making  such  contributions  were 
equitably  interested  in  the  property  for  the  acquisition  of 
which  they  were  used.  Their  entire  interest  has  become 
vested  in  the  appellee  Shedd.  The  leasehold  estate,  which 
remained  in  Kohlsaat  in  spite  of  his  attempted  conveyance, 
was  conveyed  by  him  on  January  30,  1905,  to  Shedd  and 
Johnson,  and  Johnson  later  conveyed  his  interest  to  Shedd. 
The  attempted  assignment  of  the  lease  by  Kohlsaat  was 
assented  to  by  the  lessors  and  the  beneficiaries  under  the 
trust,  and  the  right  to  forfeit  the  lease  or  object  to  its 
assignment  has  been  waived.  (Webster  v.  Nichols,  104  111. 
160.)     Shedd  must  be  regarded  as  the  owner  of  the  lease- 
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hold  estate,  and  the  Appellate  Court  rightly  held  that  his 
title  should  be  quieted. 

The  appellee  Shedd  has  assigned  cross-errors  on  the 
failure  of  the  Appellate  Court  to  direct  the  superior  court 
to  decree  to  said  appellee,  besides  costs,  his  reasonable  ex- 
penses and  attorneys'  fees  incurred  in  the  cause,  and  his 
counsel  has  filed  an  extended  argument  asking  us  to  set 
a  precedent  in  practice  based  upon  the  trivial  character 
of  the  litigation.  So  far  as  this  question  is  concerned  the 
triviality  is  not  in  the  character  of  the  litigation.  The  as- 
signments of  cross-errors  are  overruled. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Iujnois,  Defendant  in 
Error,  vs.  Christian  P.  Bertsche  et  al.  Plaintiffs  in 
Error. 

Opinion  filed  October  16,  1014 — Rehearing  denied  Dec,  $,  1014. 

1.  Criminal  law — confidence  game  statute  is  not  void  as  be- 
ing uncertain.  The  fact  that  the  means  used  in  swindling  may  be 
many  and  varied  does  not  warrant  holding  the  confidence  game 
Statute  void  as  being  uncertain. 

2.  Same — a  bank  draft  or  a  delivered  check  is  property.  A 
check  in  the  hands  of  the  maker  is  not  property,  because  delivery 
is  an  essential  part  of  the  complete  execution  of  the  instrument, 
but  a  delivered  check  or  bank  draft  is  property. 

3.  Same — fact  that  a  sivindling  scheme  takes  form  of  business 
transaction  is  not  material.  Where  the  evidence  shows  that  the  de- 
fendants took  advantage  of  the  confidence  reposed  in  one  of  them 
by  a  third  person  and  defrauded  the  latter  of  her  property  by  a 
swindling  scheme,  it  is  no  defense  that  such  scheme  took  the  form 
of  a  business  transaction. 

4.  Same — no  physical  means  of  deception  are  necessary  to  con- 
stitute  the  confidence  game.  In  Illinois  no  physical  means  of  de- 
ception, such  as  the  use  of  bogus  checks  or  other  means,  instru- 
ments or  devices,  are  necessary  to  constitute  the  confidence  game, 
but  it  is  sufficient  if  the  swindling  operation  is  carried  out  by  means 
of  false  verbal  representations,  pretensions  or  statements. 
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Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Charles  M.  Walker,  Judge,  presiding. 

Benedict  J.  Short,  for  plaintiffs  in  error. 

P.  J.  Lucey,  Attorney  General,  and  Maclay  Hoyne, 
State's  Attorney,  (C.  H.  Linscott,  of  counsel,)  for  the 
People. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

An  indictment  against  the  plaintiffs  in  error,  Christian 
P.  Bertsche,  alias  B.  P.  Christy,  and  Charles  T.  Crane, 
alias  James  Ryan,  was  returned  into  the  criminal  court  of 
Cook  county.  It  contained  three  counts,  and  in  the  first 
charged  that  the  defendants  obtained  from  Hope  L.  Mc- 
Eldowney  United  States  treasury  notes,  bank  bills  and  sil- 
ver of  the  value  of  $15,000,  and  a  draft  of  the  value  of 
$12,500,  by  means  and  by  use  of  the  confidence  game.  The 
second  count  charged  a  conspiracy  to  unlawfully  obtain 
money  and  property  of  Hope  L.  McEldowney  of  the  value 
of  $15,000  by  means  and  use  of  the  confidence  game, 
and  the  third  count  charged  the  larceny  of  a  draft  of  the 
value  of  $12,500  and  lawful  money  of  the  value  of  $15,- 
000.  Upon  the  trial  the  jury  returned  a  verdict  applicable 
to  the  first  count,  finding  each  of  the  defendants  guilty  of 
the  confidence  game  in  manner  and  form  as  charged  in 
the  indictment,  and  the  court  sentenced  the  defendants  in 
accordance  with  the  verdict. 

/Money  and  drafts  amounting  to  $15,500  were  obtained 
from  Hope  L.  McEldowney  by  the  defendant  James  Ryan 
by  fraud  and  deceit,  and  the  fact  was  not  disputed.  He 
was  the  principal  actor  in  the  fraudulent  scheme  by  which 
the  money  and  drafts  were  obtained,  and  the  defendant 
Christian  P.  Bertsche  was  charged  as  an  accessory  before 
the  fact  and  therefore  a  principal.     The  evidence  of  the 
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transactions  of  the  defendant  James  Ryan  with  Hope  L. 
McEldowney  was,  in  substance,  as  follows: 

In  January,  191 3,  Hope  L.  McEldowney,  a  widow, 
forty-two  years  old,  arrived  in  Chicago  from  Davenport, 
Iowa,  where  she  had  graduated  from  a  school  of  chiro- 
practics,  which  j>rof esses  to  teach  a  method  of  curing  dis- 
orders by  a  treatment  of  the  spine.  She  saw  in  the  Sunday 
Examiner,  a  newspaper  published  in  Chicago,  the  follow- 
ing advertisement  of  the  defendant  James  Ryan  under  the 
style  of  Prof.  C.  T.  Crane : 

"Prof.  C.  T.  Crane,  clairvoyant,  permanently  located  and  favor- 
ably known  in  Chicago  for  the  past  eleven  years  for  his  marvel- 
ous foresight  and  accurate  advice  upon  the  problems  of  life  in 
their  multifarious  details,  such  as  love,  courtship,  marriage,  invest- 
ment, speculations,  patents,  insurance,  journeys,  changes,  property, 
etc.  Positively  re-unites  the  separated,  causes  speedy  marriages, 
removes  evil  influences,  develops  mediums,  etc.,  and  immediately 
brings  about  every  ambition  and  wish,  and  saves  you  the  saddest 
words  that  pen  ever  wrote:  'It  might  have  been/  Full  and  com- 
plete reading  to-day,  only  50  cents.  Hours  10:00  to  6:00  P.  M. 
204  North  State  street,  corner  of  West  Lake  street,  one  block  north 
of  Marshall  Field's.    All  'U  trains  stop  at  the  door." 

She  went  with  a  friend,  Nellie  Hoople,  to  the  place 
named  in  the  advertisement  and  was  ushered  by  a  doorman 
into  a  reception  room,  where  she  found  a  number  of  ladies 
waiting  for  the  professor  to  solve  the  problems  of  life  by 
his  marvelous  foresight,  and  after  a  time  she  was  admitted 
to  the  defendant.  By  his  direction  she  wrote  a  number  of 
questions  on  a  slip  of  paper.  She  was  in  doubt  whether 
to  locate  in  California  or  Florida,  and  one  of  the  ques- 
tions asked  for  his  advice  which  it  would  be  best  to  do. 
The  paper  was  folded  up  and  the  professor  was  supposed 
not  to  see  the  writing,  but  he  did  see  it  by  some  method, 
as  he  admitted,  and  another  fortune  teller  testified  that 
they  saw  the  questions  by  switching  the  papers.  He  held 
the  paper  to  his  forehead  and  answered  the  questions.  He 
said  the  trip  to  California  would  not  be  successful,  that 
she  would  not  be  happy,  and  that  Chicago  would  be  a  bet- 
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ter  place  to  make  money.  He  asked  her  if  it  was  really 
necessary  for  her  to  practice  chiropractics  as  a  livelihood, 
and  she  told  him  it  was  not,  and  he  ascertained  that  she 
had  considerable  property,  amounting,  as  he  said,  to  $125,- 
000  or  $130,000.  He  told  her  that  she  should  be  a  very 
happy  and  successful  woman,  but  an  evil  influence  was  fol- 
lowing her  and  he  would  like  to  remove  that.  He  charged 
her  fifty  cents  for  what  he  called  the  "reading"  and  $20 
for  removing  the  evil  influence.  He  asked  her  to  come 
to  his  office  and  talk  about  it  with  him,  and  on  the  second 
visit  he  asked  her  about  her  investments.  She  had  lived 
at  West  Salem,  Wisconsin,  where  she  had  been  assistant 
cashier  in  a  bank.  She  told  him  that  she  was  getting  five 
per  cent  on  her  mortgages,  and  he  said  that  he  could  in- 
vest her  money  and  make  a  great  deal  more.  He  gave  her 
a  book  on  psychology  and  mental  thought,  and  she  reported 
afterward  that  she  was  progressing  and  feeling  much  bet- 
ter. She  called  on  him  frequently  and  he  was  very  atten- 
tive to  her  and  their  relations  became  very  intimate.  He 
telephoned  her  many  times  a  day  and  asked  her  how  she 
was  feeling,  and  she  would  tell  him  that  she  was  feeling 
better.  She  saw  him  nearly  every  day,  and  he  sent  her 
flowers,  books  and  bon  bons  and  presented  her  with  a  dia- 
mond ring.  At  first  she  stopped  at  a  hotel,  where  he  called 
on  her  very  often  and  took  her  to  dinners  and  suppers,  and 
he  also  gave  her  daily  automobile  rides  and  took  her  to 
theaters.  After  a  time  she  changed  her  location  from,  the 
hotel  to  rooms  at  2507  Michigan  avenue,  where  the  same 
relations  existed  between  them.  Soon  after  the  acquaint- 
ance was  formed  he  told  her  that  his  father  and  he  had  a 
broker  on  the  board  of  trade  who  supervised  all  their  in- 
vestments, and  he  would  like  to  prove  to  her  how  easily  he 
could  make  a  good  profit  on  a  small  sum.  She  gave  him 
a  draft  for  $400  drawn  by  the  LaCrosse  County  Bank  of 
West  Salem  on  a  bank  in  Chicago  and  $100  in  cash.  He 
made  no  investment,  but  in  about  a  week  brought  her  $121 
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and  said  that  was  the  result  of  the  investment  of  the  $500. 
About  February  13,  191 3,  she  gave  him  another,  draft,  for 
$2500,  to  be  invested  on  the  board  of  trade.  He  said  they 
never  took  money  without  giving  collateral  of  some  sort, 
and  on  each  occasion  gave  her  his  note  for  the  amount  re- 
ceived. Some  days  later  he  told  her  that  Murray,  who  was 
in  high  esteem  and  employ  of  James  J.  Hill,  of  the  Great 
Northern  railroad,  was  in  Chicago  and  in  close  conference 
with  himself  and  his  father  for  three  days,  and  had  told 
them  about  some  bonds  and  advised  them  to  get  Great 
Northern  railroad  bonds,  and  that  he  and  his  father  were 
going  to  take  a  good  many  of  them  and  they  would  be  a 
better  investment  for  her  money  than  on  the  board  of 
trade.  He  showed  her  a  bundle  of  bonds  which  he  said 
were  worth  about  $7500  and  belonged  to  him.  He  said 
that  he  and  his  father  had  helped  a  great  many  people  and 
had  done  a  great  deal  of  good  in  the  world ;  that  God  had 
given  him  a  marvelous  gift  and  he  had  never  abused  that 
gift,  and  if  he  did  anything  wrong  the  gift  would  be 
taken  from  him.  He  said  he  lived,  with  his  father  and 
sisters  and  brothers  on  Sheridan  road  and  was  a  single 
man,  all  of  which  was  false.  On  the  representation  that  he 
would  buy  bonds  for  her  she  procured  another  draft  from 
the  same  bank  for  $12,500  and  gave  it  to  him  on  March 
3,  191 3,  to  buy  the  bonds.  The  bonds  did  not  come,  and 
he  showed  her  what  purported  to  be  a  telegram  from 
New  York  that  the  man  authorized  to  sign  the  bonds  was 
attending  the  inauguration  at  Washington,  and  as  soon  as 
the  man  returned  the  bonds  would  be  signed  and  sent  to 
him.  He  had  proposed  marriage  to  her,  and  it  was  agreed 
that  they  should  go  to  New  York  and  be  married.  He 
turned  the  draft  for  $12,500  over  to  his  confederate,  and 
he  started  with  her  ostensibly  for  New  York,  but  on  the 
way  told  her  that  his  father  had  requested  him  to  stop  in 
Indianapolis  to  attend  to  an  estate  worth  about  $400,000 
in  which  he  was  interested.    They  stopped  at  Indianapolis 
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and  stayed  at  a  hotel  as  husband  and  wife  for  two  days 
while  he  claimed  that  he  was  trying  to  find  a  judge,  and 
he  then  said  that  there  was  important  business  for  him 
back  in  Chicago  and  they  would  have  to  go  back  and  start 
again  the  next  week  for  New  York.  They  left  Indianapo- 
lis the  evening  of  March  6  and  took  a  compartment  and 
arrived  in  Chicago  on  the  morning  of  March  7.  She  then 
went  to  West  Salem  and  had  some  news  which  caused  her 
to  come  back  to  Chicago,  when  he  had  disappeared  and  the 
rooms  at  204  North  State  street  were  vacant.  While  he 
had  her  away  at  Indianapolis  the  draft  was  collected,  and 
it  is  a  fair  inference  that,  it  was  a  part  of  the  scheme 
that  she  should  be  absent  from  Chicago  at  that  time.  On 
April  18,  1913,  Ryan  was  arrested  in  Mannsville,  Wyom- 
ing. He  resisted  extradition,  and  Mrs.  McEldowncy  went 
to  Wyoming  to  identify  him  in  a  habeas  corpus  proceed- 
ing. At  the  hearing  he  testified  that  he  had  never  lived 
in  Chicago,  that  he  was  never  there  more  than  two  days  at 
a  time  and  that  he  never  went  by  the  name  of  C.  T.  Crane. 
He  was  remanded  to  the  sheriff  and  sued  out  a  writ  of 
habeas  corpus  from  the  Supreme  Court  of  the  State,  and 
there  gave  the  same  testimony,  which  is  admitted  to  have 
been  false.  He  never  made  any  investments  of  the  money 
or  the  proceeds  of  the  drafts  and  never  intended  to,  but 
claimed  that  he  gave  the  drafts  to  his  brother,  Frank  Ryan. 
^The  testimony  of  the  defendant  Ryan  did  not  tend  to 
relieve  him  of  the  charge  made  against  him,  although  he 
denied  some  of  the  statements  of  Mrs.  McEldowney.  He 
did  not  deny  obtaining  the  money  or  the  drafts  or  that 
he  disposed  of  them  as  claimed,  but  testified  that  he  told 
Mrs.  McEldowney  that  he  was  married  but  he  and  his 
wife  were  not  congenial,  and  she  asked  him  when  his  wife 
was  going  to  get  a  divorce,  so  that  they  could  be  married 
as  they  had  agreed.  In  fact,  he  was  living  with  his  wife 
in  Chicago  at  the  time  and  there  was  no  intention  of  hav- 
ing a  divorce.    He  testified  that  he  read  the  questions  that 
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Mrs.  McEldowney  wrote  on  the  paper,  and  he  gave  the 
same  account  of  their  relations  as  she  did.  He  said  that 
he  took  dinner  with  her  at  her  hotel  thirty  or  forty  times 
in  January  and  February,  and  she  told  him  he  was  spend- 
ing too  much  money  with  her  and  suggested  that  she  pay 
half  the  expenses  and  gave  him  the  first  $500  on  that  ac- 
count. He  said  that  she  asked  him  if  his  wife  was  hold- 
ing out  for  a  money  consideration,  and  gave  him  the  draft 
for  $2500  to  settle  with  her  and  to  make  arrangements 
for  a  divorce  and  he  was  to  go  to  Wyoming  to  see  his 
wife  for  that  purpose,  and  if  there  was  any  money  left 
the  balance  was  to  be  used  in  a  business  venture  of  clair- 
voyancy  and  chiropractics.  He  said  that  she  gave  him  the 
draft  for  $12,500  for  investment  by  his  brother  in  a  cop- 
per mine  in  Mexico.  According  to  his  own  account  the 
draft  for  $2500  was  obtained  by  falsehood  and  fraud,  and, 
of  course,  the  story  about  attempting  to  make  an  arrange- 
ment for  a  divorce  was  inconsistent  with  the  fact  that  he 
agreed  to  go  to  New  York  to  be  married,  and  started  for 
that  pretended  purpose,  when  he  had  been  living  with  his 
wife,  iji  Chicago. 

There  was  much  other  evidence  which  was  objected  to, 
but  it  was  competent,  as  against  the  defendant  Ryan,  to 
show  guilty  knowledge  and  intent.  (DuBois  v.  People, 
200  111.  157;  Jure  tick  v.  People,  223  id.  484;  People  v. 
Weil,  244  id.  176.)  It  was  also  competent  as  against 
the  other  defendant,  Christian  P.  Bertsche,  to  show  such 
knowledge  and  intent,  and  also  to  prove  that  he  aided,  abet- 
ted and  assisted  the  commission  of  the  crime.  He  took 
the  drafts  obtained  from  Mrs.  McEldowney  and  collected 
them,  and  his  defense  was  that  they  were  cashed  by  him 
in  the  ordinary  course  of  business  and  not  as  a  party  or 
participating  in  the  crime.  He  kept  a  saloon  near  the  city 
hall,  and  testified  that  he  cashed  drafts  for  from  $3000  to 
$7000  every  day,  and  on  pay-day  cashed  from  $15,000  to 
$20,000  for  pay  of  policemen  and  city  hall  employees,  and 
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that  he  had  nothing  to  do  with  the  fortune-telling  business. 
The  saloon  was  headquarters  for  a  number  of  fortune  tell- 
ers with  whom  Bertsche  was  connected  and  who  had  a  code 
which  he  understood.  The  place  where  fortune  tellers  op- 
erated was  called  a  "store ;"  a  prospective  client  a  "book;" 
a  victim  who  was  doing  business  was  called  a  "38 ;"  and 
"3"  meant  the  police.  Frank  Ryan,  a  brother  of  the  de- 
fendant James  Ryan,  was  one  of  the  fortune  tellers  operat- 
ing under  the  name  of  Robert  Milton  at  13 16  Michigan 
avenue,  in  the  house  owned  by  Mrs.  Eisner,  and  the  de- 
fendant James  Ryan,  who  had  been  operating  in  other 
.places,  came  to  Chicago  and  went  to  work  at  this  place 
under  the  same  name  in  August,  191 2,  and  operated  there 
until  some  time  in  October.  During  that  period  Eddie  Mc- 
Cabe  and  one  Collins  also  worked  there  under  the  same 
style.  Bertsche  repeatedly  visited  the  place  and  looked  over 
the  card  index  of  persons  who  visited  the  professors,  and 
he  was  always  there  on  Saturday  night  and  discussed  the 
amount  of  business  being  done,  the  matter  of  advertising, 
and  at  one  time  money  was  counted  out  on  the  table  and 
Bertsche  put  part  of  the  money  in  his  pocket.  Bertsche 
attended  a  dinner  at  Mrs.  Eisner's  where  ^11  the  fortune 
tellers  were  present  and  their  business  was  the  subject  of 
discussion.  A  doorman  who  came  to  Chicago  in  Decem- 
ber, 1 91 2,  worked  for  a  fortune  teller  named  Wagg,  op- 
erating as  Prof.  Salisbury  at  1710  Michigan  avenue  but 
whose  real  name  was  Charles  Durnback.  The  doorman 
made  daily  reports  to  Bertsche  of  the  work  of  Wagg  as 
a  fortune  teller,  and  when  Wagg  moved  out  one  Long , 
moved  in  under  the  same  name  of  Prof.  Salisbury,  and 
the  doorman  made  daily  reports  to  Bertsche  concerning 
Long's  business.  Walter  Russell,  a  fortune  teller,  operated 
in  Chicago  from  September  1,  19 12,  to  about  December  20, 
at  1 1 28  Michigan  avenue.  Bertsche  arranged  for  him  to 
come  to  Chicago  and  promised  to  have  a  "store"  for  him 
when  he  arrived.     He  took  the  name  of  Stone  and  suc- 
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ceeded  David  K.  Ross,  who  moved  out  leaving  the  furni- 
ture, and  Russell  moved  in,  taking  the  place  just  as  Ross 
left  it.  This  place  was  owned  by  Miss  Quan,  and  Bertsche 
told  Miss  Quan  he  would  put  a  professor  in  her  place  and 
would  pay  the  same  rent  as  the  others  paid,  and  said  it 
was  a  pity  to  leave-  that  place  empty  as  it  was  so  good 
for  the  suckers, — they  tumbled  right  in.  He  brought  a 
Prof.  Snow  to  Miss  Quan  on  January  2,  191 3.  The  for- 
tune teller  Russell  had  just  vacated  the  place.  Russell  un- 
dertook to  operate  on  his  own  responsibility  and  Bertsche 
assaulted  him,  and  after  knocking  him  down  took  a  pair 
of  hair  clippers  and  cut  a  cross  in  the  hair  on  his  head,, 
and  told  Russell  that  he  would  show  him  that  he  couldn't 
go  over  his  head  and  start  in  business  without  his  consent. 
James  Ryan  left  13 16  Michigan  avenue  the  first  part 
of  November,  1912,  and  established  the  office  at  State  and 
Lake  streets,  and  the  following  evidence  shows  the  method 
of  the  fortune  tellers  with  whom  Bertsche  operated :  Mrs. 
A.  M.  Case,  a  widow  over  seventy  years  old,  in  the  employ 
of  the  post-office,  visited  the  defendant  Ryan  in  January, 
191 3,  and  he  told  her  his  story  about  board  of  trade  in- 
vestments. She  told  him  that  she  had  $500  which  she  had 
saved  for  admission  to  an  old  folks'  home,  where  they 
would  take  care  of  her  when  she  could  no  longer  work, 
and  she  could  not  afford  to  lose  it.  She  gave  him  a  manu- 
script of  a  book  written  by  her  husband  concerning  the 
inhabitants  of  the  other  world,  which  he  agreed  to  have 
published,  and  he  told  her  that  he  had  communication  with 
the  spirit  of  her  departed  husband  and  he  would  invest 
the  $500  for  her  so  as  to  make  large  earnings.  She  gave 
him  the  $500,  which  he  appropriated  to  himself.  Mrs. 
Thomas,  in  the  latter  part  of  October,  1912,  went  to  the 
defendant  Ryan  for  a  reading,  and  he  had  her  write  ques- 
tions which  he  answered  and  asked  her  if  she  had  any 
money.  He  said  he  would  make  her  successful  and  act 
like  a  brother  to  her,  which  she  thought  would  be  fine, 
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and  so  she  gave  him  $500,  and  he  afterward  told  her 
that  the  interest  was  $130,  but  as  she  didn't  need  it  she 
left  it  with  him  and  drew  $370  from  the  bank  to  make 
it  $500.  She  gave  him  in  all  $1000  and  never  got  any 
returns.  Mary  E.  Rapp,  a  widow,  visited  the  rooms  at 
1 3 16  Michigan  avenue  and  wrote  questions  on  a  piece  of 
paper.  Frank  Ryan  told  her  there  was  an  evil  influence 
giving  her  troubles  and  losses  and  charged  her  $25  to  re- 
move the  evil  influence.  He  found  that  she  had  money 
and  proposed  investments,  and  she  gave  him  a  draft  for 
$1000,  which  was  cashed  in  the  presence  of  Bertsche  by 
the  defendant  James  Ryan.  She  later  gave  Frank  Ryan 
more  money,  and  finally  sold  her  farm  and  gave  him  a 
draft  for  $7500  to  be  invested.  He  gave  her  at  different 
times  $90,  $110  and  $225  as  earnings  on  her  money  but 
she  was  swindled  out  of  the  rest.  Nellie  Rosenquist  about 
February  1,  1913,  gave  Frank  Ryan  $1000  which  he  said 
he  wanted  to  put  some  good  luck  into,  and  that  was  the 
last  she  saw  of  him.  Carrie  Vanderberg,  a  clerk  in  a 
baker  shop,  visited  the  defendant  in  January,  191 3,  and  he 
told  her  to  concentrate  every  night  at  a  certain  hour  so 
he  could  get  more  into  her  head.  She  gave  him  $310.50 
to  invest  in  stocks  and  never  got  any  stocks  and  was 
cheated  out  of  it.  Bert  Pyle  visited  the  defendant  Ryan  at 
1316  Michigan  avenue  and  gave  him  $400  and  afterward 
gave  $200  to  Frank  Ryan.  An  investment  was  to  be  made 
in  stocks  but  Pyle  received  no  stocks,  and  when  he  went 
back  in  February,  1913,  he  found  no  one  but  a  negro,  and 
it  was  claimed  that  the  money  had  been  invested  in  a  mine 
in  Mexico.  John  Weick,  a  laborer,  went  to  the  place  at 
1 3 16  Michigan  avenue  and  gave  one  dollar  for  a  reading. 
He  wrote  questions,  and  the  professor  put  the  paper  to 
his  head  and  taking  Weick  by  the  hand  said  he  would  help 
him  out.  Weick  was  out  $25  for  that  service,  and  also 
handed  over  $306  to  be  invested  in  a  mine  in  Colorado. 
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Bertsche  was  at  1316  Michigan  avenue  when  Mrs. 
Rapp  was  there,  and  he  took  her  card  out  of  the  case  and 
gave  it  to  Milton.  He  was  in  the  habit  of  looking  after 
the  card  case  and  index  box  and  standing  outside  of  the 
door  when  persons  were  having  their  fortunes  told,  saying 
that  it  made  him  laugh  to  hear  the  fools  talk.  Bertsche 
paid  rent  for  rooms  which  he  sub-rented  to  fortune  tell- 
ers, and  when  James  Ryan  proposed  coming  to  Chicago, 
in  August,  19 1 2,  Bertsche  and  Frank  Ryan  discussed  the 
advisability  of  permitting  James  to  operate.  Russell  paid 
Bertsche  $300  the  first  month,  $350  the  next  and  $400  the 
next  and  ten  per  cent  of  the  profits,  and  his  predecessor, 
Ross,  had  paid  the  same  amounts.  James  and  Frank  Ryan 
were  very  frequently  at  Bertsche' s  place,  and  Bertsche  often 
inquired  of  the  doorman  as  to  the  number  of  people  who 
had  called,  and  if  any  of  the  suckers  were  coming  back, 
and  if  any  officers  came.  At  the  last  Bertsche  said  that  it 
didn't  look  as  though  he  would  be  able  to  keep  the  place 
open  more  than  a  couple  of  days;  that  Jimmy's  big  "38" 
would  soon  be.  put  over  and  they  would  close  the  "store." 
Mrs.  McEldowney  lost  her  draft  on  March  3,  and  as  soon 
as  it  was  collected  the  business  was  closed,  so  that  un- 
doubtedly the  big  "38"  meant  her.  Bertsche  cashed  the 
first  draft  of  $400  which  Mrs.  McEldowney  gave  the  de- 
fendant Ryan,  at  a  north  side  bank  in  Chicago,  and  it 
had  upon  it  a  prior  endorsement,  which  Bertsche  on  the 
trial  admitted  was  fictitious.  On  the  same  day  that  the 
draft  for  $12,500  was  obtained  Bertsche  opened  an  account 
with  a  bank  where  he  caused  himself  to  be  introduced 
under  the  fictitious  name  of  B.  P.  Christy,  and  he  gave 
a  false  address  as  his  residence.  He  deposited  the  draft 
for  collection,  and  within  three  days,  as  soon  as  the  draft 
was  collected,  he  withdrew  the  money,  closed  the  account 
and  went  to  Kansas  City  with  the  Ryans.  The  evidence 
left  no  doubt  as  to  the  guilt  of  both  defendants. 
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It  is  argued  that  the  confidence  game  statute  is  void 
because  uncertain,  but  the  contrary  has  been  repeatedly  held 
ever  since  the  enactment  of  the  statute.  No  more  certain 
definition  could  be  given  than  that  method  of  swindling 
called  the  confidence  game.  The  means  that  may  be  used 
are  different  and  varied,  but  that  fact  no  more  renders 
the  statute  uncertain  than  the  different  means  employed  to 
gain  entrance  to  a  building  make  burglary  uncertain  or  the 
various  means  by  which  death  may  be  caused  render  the 
crime  of  murder  uncertain.  Morton  v.  People,  47  111.  468 ; 
Maxwell  v.  People,  158  id.  248;  Graham  v.  People,  181 
id.  477;  People  v.  Clark,  256  id.  14;  DuBois  v.  People, 
supra. 

We  do  not  understand  what  possible  connection  the 
fourteenth  amendment  to  the  Federal  constitution  has  with 
this  case  or  the  power  of  the  State  to  define  and  punish 
crime. 

One  error  assigned  is  that  two  separate  and  distinct 
offenses  were  charged  in  the  first  count  of  the  indictment 
and  therefore  the  motion  to  quash  the  indictment  should 
have  been  sustained,  and  under  the  same  head  in  the  argu- 
ment it  is  said  that  there  is  a  fatal  variance  in  the  rec- 
ord. The  count  referred  to  by  counsel,  and  under  which 
'the  defendants  were  convicted,  charged  but  one  offense, 
consisting  of  a  single  transaction  at  a  certain  date.  When 
different  offenses  were  proved  at  different  dates  the  de- 
.  fendants  might  have  asked  the  court  to  require  the  prose- 
cution to  elect  upon  which  it  would  rely,  but  that  was  not 
done.  The  evidence  showing  distinct  transactions  did  not 
create  a  variance^  since  the  date  alleged  was  immaterial. 

It  is  urged  that  no  crime  was  proved  because  the  drafts 
were  not  property.  It  would  make  no  difference  if  that 
were  so,  for  the  reason  that  the  defendants  obtained  $100 
in  cash.  The  drafts,  however,  were  property.  They  were 
domestic  bills  of  exchange  drawn  by  one  bank  upon  an- 
other and  were  in  the  hands  of  the  payee.    A  check  in  the 
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hands  of  the  maker  is  not  property,  because  delivery  is 
an  essential  part  of  the  complete  execution  of  the  instru- 
ment, (Lory  v.  People,  229  111.  268;  People  v.  Warfield, 
261  id.  293;  3  Ruling  Case  Law,  859;)  but  a  delivered 
check  or  draft  is  property.    Goldgart  v.  People,  106  111.  25. 

The  evidence  shows  that  the  defendants  took  advantage 
of  the  confidence  reposed  in  the  defendant  Ryan  by  Mrs. 
McEldowney  and  thereby  defrauded  her  of  her  property  by 
a  swindling  scheme,  and  it  is  immaterial  that  the  scheme 
took  the  form  of  a  business  transaction.  (Hughes  v.  Peo- 
ple, 223  111.  417;  Chilson  v.  People,  224  id.  535;  People 
v.  Depew,  237  id.  574;  People  v.  Poindexter,  243  id.  68.) 
The  notes  were  not  given  with  any  intention  or  expecta- 
tion of  either  party  that  they  were  to  be  paid,  and  the  note 
for  the  $12,500  draft  was  given,  according  to  Ryan's  testi- 
mony, so  that  Mrs.  McEldowney  could  show  it  to  her  son. 

It  is  also  contended  that  a  material  element  of  the  crime 
is  the  use  of  false  or  bogus  checks,  or  other  means,  in- 
strument or  device,  aside  from  false  verbal  representations, 
and  that  none  was  proved.  The  false  and  verbal  represen- 
tations, pretensions  and  statements  in  this  case  were  supple- 
mented by  tricks  and  deception  which  led  Mrs.  McEldowney 
to  believe  that  Ryan  had  supernatural  powers,  but  no  phys- 
ical means  of  deception  are  necessary.  The  Supreme  Court 
of  Colorado  has  held  that  to  constitute  the  offense  of  ob- 
taining money  by  the  confidence  game  the  money  or  prop- 
erty must  be  obtained  by  some  false  or  bogus  means,  in- 
strument, symbol  or  device,  as  distinguished  from  mere 
words,  however  false  or  fraudulent;  (Wheeler  v.  People, 
49  Colo.  402 ;)  but,  as  stated  in  the  annotation  of  that  case 
in  Annotated  Cases,  1912a,  that  doctrine  has  not  been  an- 
nounced in  any  other  reported  case,  and  it  is  directly  con- 
trary to  numerous  decisions  of  this  court,  which  are  given 
above.  The  decision  in  Wheeler  v.  People  is  not  the  law 
in  this  jurisdiction. 

The  judgment  is  affirmed.  Judgment  affirmed.      ' 
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Waixace  C.  Abbott,  Defendant  in  Error,  vs.  Carl  A. 
Anderson  et  al.  Plaintiffs  in  Error. 

Opinion  filed  October  16,  1014 — Rehearing  denied  Dec.  3,  1014. 

1.  Partnership — in  Illinois  a  partnership  is  not  considered  a 
legal  entity  distinct  from  members  of  the  firm.  The  theory  that  a 
partnership  is  a  legal  entity  distinct  from  and  independent  of  the 
persons  composing  it  is  not  recognized  as  the  law  in  Illinois,  and 
even  the  marshaling  of  assets,  so  as  to  apply  the  assets  of  the 
firm  to  the  payment  of  firm  debts  and  the  individual  assets  to  the 
payment  of  the  individual  debts  of  the  several  partners,  is  not 
recognized  or  enforced  in  a  court  of  law  but  is  a  rule  of  equity 
founded  on  the  equities  of  creditors. 

2.  Same — rule  where  a  bankruptcy  proceeding  is  against  a 
partnership.  In  an  involuntary  proceeding  where  the  act  of  bank- 
ruptcy charged  is  one  involving  the  insolvency  of  a  partnership, 
there  can  be  no  adjudication  against  the  partnership  unless  it  and 
all  its  members  are  insolvent,  and  upon  an  adjudication  of  insol- 
vency the  assets  of  all  the  partners  should  be  turned  into  the  pro- 
ceeding for  administration. 

3.  Bankruptcy — creditors  of  firm  have  a  right  to  have  assets 
of  partners  brought  in.  Where  a  partnership  is  adjudged  a  bank* 
rupt  in  an  involuntary  proceeding  creditors  have  the  right  to  have 
the  assets  of  the  partners,  individually,  brought  into  the  admin- 
istration, and  any  surplus  above  the  payment  of  the  individual 
debts  of  the  partners  will  be  assets  of  the  firm  for  the  payment 
of  claims  against  it. 

4.  Same — when  individual  partners  of  bankrupt  firm  are  not 
liable  to  creditors  accepting  offer  of  composition.  Where  a  part- 
nership is  adjudged  bankrupt,  and  the  creditors  of  the  firm,  in- 
stead of  having  the  individual  assets  of  the  partners  brought  into 
the  administration,  accept  an  offer  of  composition  under  a  mis- 
taken view  of  the  law  that  they  could  hold  the  individual  partners 
liable  for  the  balance  on  their  claims,  and  without  any  promise  by 
the  partners  to  become  so  liable  or  any  act  upon  their  part  amount- 
ing to  an  estoppel,  the  creditors  cannot  subsequently  recover  from 
the  individual  partners,  in  law  or  in  equity,  the  balance  remaining 
unpaid  on  their  claims  after  the  composition  agreement  has  been 
carried  out. 

Writ  o*  Error  to  the  Branch  "D"  Appellate  Court  for 
the  First  District ; — heard  in  that  court  on  writ  of  error  to 
the  Circuit  Court  of  Cook  county;  the  Hon.  Charles  W. 
Walker,  Judge,  presiding. 
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Hubert  E.  Page,  and  Newton  Wyeth,  for  plaintiffs 
in  error. 

Herman  Frank,  and  Harry  J.  Lurie,  for  defendant 
in  error. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

Carl  A.  Anderson,  and  other  persons  and  partnerships 
and  a  corporation,  the  plaintiffs  in  error,  brought  separate 
suits  at  law  in  the  municipal  court  of  Chicago  against 
Wallace  C.  Abbott,  the  defendant  in  error,  and  nine  other 
persons,  who  had  been  partners  in  a  banking  business  at 
Ravenswood,  in  the  city  of  Chicago,  under  the  name  and 
style  of  Ravenswood  Exchange  Bank,  to  recover  alleged 
balances  of  claims  against  said  bank  above  the  dividends 
received  in  bankruptcy  proceedings  against  the  partnership. 
The  defendant  in  error  brought  his  suit  in  equity  in  the 
circuit  court  of  Cook  county  to  enjoin  the  prosecution  of 
the  suits  of  the  plaintiffs  in  error  and  to  restrain  all  other 
depositors  of  the  bank  from  bringing  and  prosecuting  suits 
against  him  and  his  partners.  The  bill  alleged  that  all  of 
the  actions  already  brought,  and  numerous  others  threat- 
ened, depended  upon  the  same  questions  of  law  and  fact, 
and  that  the  sole  question  of  law  was  Whether  the  dis- 
charge of  the  partnership  in  bankruptcy  discharged  the 
partners,  individually,  from  the  partnership  debts.  The 
power  of  the  court  of  equity  was  invoked  Xo  avoid  a  mul- 
tiplicity of  suits  and  the  delay  and  expense  of  litigation,  by 
determining  the  question  at  issue  in  a  single  suit.  The 
circuit  court,  upon  a  hearing,  decided  that  the  individual 
partners  were  discharged  by  the  discharge  in  bankruptcy 
and  entered  a  decree  accordingly,  and  the  Appellate  Court 
for  the  First  District  affirmed  the  decree.  The  record  is 
under  review  in  this  court  in  pursuance  of  a  writ  of  cer- 
tiorari. 
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The  material  facts  are  as  follows :  The  complainant  and 
nine  others  were  partners  under  the  name  and  style  of  Rav- 
enswood  Exchange  Bank,  doing  a  banking  business,  and  on 
February  25,  1908,  a  number  of  the  depositors  filed  in  the 
district  court  of  the  United  States  for  the  northern  district 
of  Illinois,  eastern  division,  their  petition  to  have  the  com- 
plainant and  his  partners  adjudged  bankrupts.  All  of  the 
partners  appeared  and  were  examined,  and  in  the  exami- 
nation it  appeared  that  some  of  the  individual  partners, 
including  the  complainant,  had  some  pecuniary  means  and 
were  not  insolvent.  On  March  31,  1908,  an  order  was  en- 
tered declaring  the  partners,  all  of  whom  were  named  in 
the  order,  "co-partners  trading  as  Ravenswood  Exchange 
Bank,"  bankrupt.  The  partners  filed  a  schedule  of  the  prop- 
erty of  the  partnership  but  did  not  file  any  schedule  of 
their  individual  property  and  they  were  not  adjudicated 
bankrupt  as  individuals.  They  offered  to  the  creditors  of 
the  partnership  a  composition  of  the  claims  by  the  pay- 
ment of  seventy-five  cents  on  the  dollar,  which  was  ac- 
cepted by  a  majority,  in  number  and  amount,  of  all  the 
claims.  The  offer  of  composition  contained  this  provision : 
"This  composition,  however,  is  made  upon  the  following 
express  terms  and  conditions:  That  in  consideration  of 
said  offer  of  composition  and  the  release  of  said  creditors, 
and  each  of  them,  directly  and  indirectly,  of  and  from  lia- 
bility for  any  costs  taxable  in  the  proceedings  now  pend- 
ing, as  aforesaid,  in  bankruptcy,  and  the  proceedings  pend- 
ing, as  aforesaid,  in  said  circuit  court  of  Cook  county,  and 
the  payment  to  said  creditors,  and  each  of  them,  of  the 
moneys  due  them  under  said  composition  when  confirmed 
by  said  United  States  district  court,  said  creditors,  and  each 
of  them,  do  expressly  accept  said  composition-payment  in 
full  satisfaction  and  discharge  of  any  and  all  claims  and 
demands  of  said  creditors,  and  each  and  every  one  of  them, 
in  anywise  or  manner  arising  or  accruing  to  them,  and  each 
of  them,  out  of  their  respective  claims  against  said  Rav- 
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enswood  Exchange  Bank  or  against  any  of  its  past  or 
present  members,  stockholders,  shareholders,  officers  and  di- 
rectors." The  defendant  Carl  A.  Anderson  and  the  other 
defendants,  as  creditors  of  the  partnership,  filed  objections 
to  the  offer  of  composition,  among  which  were  the  fol- 
lowing : 

"Third — The  court  has  no  jurisdiction  of  any  of  the 
past  and  present  members,  stockholders,  shareholders,  offi- 
cers and  directors  of  said  bankrupt,  and  is  therefore  with- 
out power  to  confirm  the  acceptance  of  the  offer  as  made. 

"Fourth — The  court  has  at  this  time  no  jurisdiction  over 
the  assets  of  the  individual  partners,  as  such,  against  which 
the  creditors  of  the  bankrupt  concern  have  a  legal  right  to 
pursue  their  remedy  for  any  deficiency  after  a  discharge  in 
bankruptcy,  either  by  composition  or  otherwise,  and  there- 
fore the  court  is  without  power  to  compel  a  release  of  such 
assets  from  judgment  and  execution  as  conditioned  in  the 
offer  of  composition. 

"Fifth — The  court  has  no  jurisdiction  over  the  subject 
matter  of  the  offer  of  composition  as  made,  in  this :  That 
no  one  of  the  partners  in  his  individual  estate  has  been 
adjudicated  a  bankrupt,  nor  has  any  petition  for  such  ad- 
judication been  filed  in  this  or  any  other  court.  Such  in- 
dividual estates  not,  therefore,  being  bankrupt  estates,  this 
court,  as  a  court  in  bankruptcy,  has  no  jurisdiction  over 
such  solvent  estates,  and  therefore  no  power  to  confirm  the 
acceptance  of  the  offer  of  composition." 

The  offer  of  composition,  with  the  objections  thereto, 
was  referred  to  a  referee  and  special  master,  who  reported, 
as  matter  of  law,  that  in  his  opinion  adjudication  of  the 
firm  as  bankrupt  did  not  draw  after  it  an  adjudication  in 
bankruptcy  of  the  partners ;  that  a  court  of  bankruptcy  had 
no  jurisdiction  to  summarily  undertake  and  administer  the 
individual  estates  of  the  solvent  partners  without  their  con- 
sent, and  that  creditors  of  a  bankrupt  partnership  have  a 
right  to  resort  to  suits  to  enforce  against  the  individual 
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members  the  collection  of  deficiencies  owing  them  after  the 
partnership  estate  has  been  exhausted.  From  this  view 
of  the  law  he  recommended  that  the  offer  of  composition 
should  be  denied  unless  the  bankrupt  partnership  elected, 
within  a  reasonable  time,  to  strike  out  from  its  offer  the 
proviso  in  question.  The  district  court  approved  the  report, 
and  on  motion  of  the  bankrupt  partnership  gave  leave  to 
modify  the  offer  by  striking  out  the  provision  in  question. 
The  offer  was  modified  accordingly,  and  the  referee,  after 
a  hearing  as  to  the  facts,  again  made  a  report  to  the  court, 
referring  to  his  former  report,  the  modification  of  the  offer 
and  the  withdrawal  of  objections,  and  recommended  that 
the  acceptance  by  the  creditors  of  the  offer  of  composition 
be  approved  and  confirmed.  On  June  10,  1908,  the  district 
court  entered  an  order  confirming  the  composition,  and  all  * 
of  the  creditors  were  paid  the  full  amount  of  seventy-five 
cents  on  the  dollar  of  their  respective  claims,  pursuant  to 
the  terms  of  the  composition. 

The  opinion  of  the  referee  as  to  the  law,  which  was 
adopted  by  the  district  court,  was  derived  from  a  decision 
of  the  circuit  court  of  appeals  in  the  case  of  In  re  Bcrten- 
shaw,  157  Fed.  Rep.  363,  (13  Ann.  Cas.  986,)  in  which  a 
trustee  of  three  persons  doing  business  as  a  firm,  and  who 
had  been  adjudged  bankrupts,  filed  a  petition,  after  the 
partnership  property  had  been  applied  in  partial  payment  of 
the  claims,  for  an  order  upon  one  of  the  partners  to  turn 
over  to  him  real  estate  owned  by  the  partner  individually. 
The  referee  found  against  the  petition  and  the  bankruptcy 
court  confirmed  the  ruling.  The  circuit  court  of  appeals 
held  that  a  partnership  is  a  distinct  entity  separate  from 
the  partners  who  compose  it,  and  that  it  may  be  adjudged 
bankrupt  although  the  partners  who  compose  it  are  not  so 
adjudicated;  that  where  no  partner  is  adjudged  bankrupt 
the  trustee  has  no  power  to  enforce  claims  against  any 
property  except  partnership  property,  and  that  partnership 
creditors  may  pursue  partners  who  have  not  been  adjudged 
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bankrupt  by  action  at  law  and  suits  in  equity,  and  the  dis- 
charge of  the  partnership  where  the  partners  are  not  adjudi- 
cated bankrupt  does  not  discharge  the  partners  from  their 
liability  for  partnership  debts.  It  appears  from  the  first 
report  of  the  referee  that  the  decision  in  the  Bertenshaiv 
case  was  understood  by  all  parties  to  be  the  law.  After- 
ward the  Supreme  Court  of  the  United  States,  in  the  case 
of  Francis  v.  McNcal,  228  U.  S.  695,  determined  the  law 
adversely  to  the  view  of  the  referee  and  district  court  and 
in  terms  disapproved  the  decision  of  the  circuit  court  of 
appeals.  The  decision  was  that  a  firm  is  not  an  entity  dis- 
tinct from  its  members,  and  that  the  individual  liability  of 
the  members  is  not  collateral,  like  that  of  a  surety,  but 
primary  and  direct;  that  the  assumption  of  the  Bankruptcy 
act  was  that  the  partnership  and  individual  estates  both 
would  be  administered  except  in  the  event  of  one  or  more, 
but  not  all,  of  the  members  of  a  partnership  being  ad- 
judged bankrupt,  and  that  it  would  be  an  anomaly  to  al- 
low proceedings  in  bankruptcy  against  joint  debtors,  from 
some  of  whom,  before,  pending  or  after  the  proceeding,  the 
debt  could  be  collected  in  full.  The  court  alluded  to  the 
consent  of  Francis  to  hand  over  his  property,  according  to 
Ihe  order  of  the  court,  without  being  put  into  bankruptcy 
individually,  and  his  failure  to  object  if  his  case  came  with- 
in section  5A  of  the  Bankruptcy  act,  but  the  principles  de- 
clared were  directly  contrary  to  those  stated  in  the  Berten- 
shaiv case. 

The  theory  that  a  partnership  is  a  legal  entity  distinct 
from  and  independent  of  the  persons  composing  it  has 
never  been  recognized  in  the  law  of  this  State.  Even  the 
marshaling  of  assets  so  as  to  apply  the  assets  of  the  firm 
to  the  payment  of  firm  debts  and  the  individual  assets  to 
the  payment  of  individual  debts  of  the  several  partners  is 
not  recognized  or  enforced  in  a  court  of  law  but  is  a  rule 
of  equity,  founded  on  the  equities  of  creditors.  {Meadow- 
croft  v.  People,  163  111.  56.)     It  would  be  impossible  that 
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a  firm  should  be  insolvent  while  the  members,  out  of  whose 
individual  assets  debts  of  the  firm  could  be  collected,  are 
solvent.  It  necessarily  follows  that  in  an  involuntary  pro- 
ceeding, where  the  act  of  bankruptcy  charged  is  one  involv- 
ing insolvency  of  the  partnership,  there  can  be  no  adjudi- 
cation against  the  partnership  unless  it  and  all  its  members 
are  insolvent,  and  upon  an  adjudication  of  insolvency  the 
assets  of  all  the  partners  are  turned  into  the  proceeding 
for  administration.  As  the  partnership  composed  of  the 
individuals  doing  business  under  the  name  and  style  of  Rav- 
enswood  Exchange  Bank  was  adjudged  bankrupt,  the  de- 
fendants in  this  suit,  who  were  creditors,  had  the  right  to 
have  the  assets  of  the  partners  individually  brought  into  the 
administration,  and  then  a  surplus  above  the  payment  of  in- 
dividual debts  would  have  been  assets  of  the  firm  for  pay- 
ment of  claims.  The  offer  of  composition  was  accepted 
without  the  proviso  that  the  partners,  individually,  should* 
be  discharged  from  partnership  debts  and  without  any  stipu- 
lation or  agreement  that  they  should  remain  liable  for  such 
debts,  so  that  the  question  of  liability  rested  on  the  law. 
The  mere  fact  that  the  referee,  the  district  court  and  the 
parties  had  a  mistaken  view  as  to  what  the  law  was,  would 
not  be  sufficient  to  create  a  legal  liability  which  did  not 
otherwise  exist. 

The  defendants  withdrew  their  objections  to  the  com- 
position upon  the  proviso  being  stricken  out,  and  when  it 
had  been  stricken  out  there  was  nothing  to  which  the  ob- 
jections could  apply.  The  objections  were  not  withdrawn 
upon  the  faith  of  any  agreement  that  the  partners  should 
remain  individually  liable  for  any  deficiency  or  upon  any 
agreement  that  the  law  was  as  understood  by  the  referee 
and  the  court,  and  the  only  effect  of  striking  out  the  pro- 
viso was  to  leave  the  composition  to  have  its  legal  effect 
without  any  agreement  on  the  subject.  We  do  not  find 
any  ground  of  estoppel  against  the  complainant.  The  ex- 
amination of  the  partners  had  shown  that  some  of  them 
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were  solvent  and  their  individual  assets  might  have  been 
drawn  into  the  administration,  but  the  creditors  preferred 
to  accept  the  offer  of  composition  merely  from  a  mistaken 
view  of  the  law. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


The  People  ex  rel.  William  Koensgen  ct  al.  Defendants 
in  Error,  vs.  V.  L.  Strawn  et  al.  Plaintiffs  in  Error. 

Opinion  filed  October  16,  1 91 4— Rehearing  denied  Dec.  4,  1914. 

1.  Quo  warranto — court  must  be  asked  in  some  tvay  to  carry 
demurrer  back  to  information.  A  demurrer  to  a  plea  in  a  quo 
warranto  proceeding  reaches  back  through  the  whole  record  and 
attaches  to  the  first  substantial  defect  in  the  pleadings,  but  such 
'defect  must  be  pointed  out  to  the  court  if  it  exists  and  the  court 
must  be  asked  in  some  way  to  carry  the  demurrer  back. 

2.  Same — right  of  signers  of  petition  to  consolidate  school  dis- 
tricts to  withdraw  signatures.  Persons  signing  a  petition  to  con- 
solidate school  districts  have  a  right  to  withdraw  their  signatures 
prior  to  any  action  being  taken  on  the  petition. 

3.  Same — effect  when  People  reply  to  pleas  by  re-affirming  the 
usurpation.  Where  the  pleas  to  an  information  in  the  nature  of 
quo  warranto  show  upon  their  face  a  legal  organization  the  People 
may  reply  by  re-affirming  the  usurpation,  and  this  will  impose  upon 
the  defendants  the  burden  of  proving  the  facts  alleged  in  the  pleas. 

4.  Same — matters  alleged  in  pleas  by  way  of  inducement  are 
not  subject  to  traverse.  Replications  which  deny  matters  of  in- 
ducement alleged  in  the  pleas  and  tender  an  issue  are  bad,  for  the 
reason  that  facts  alleged  by  way  of  inducement  are  not  subject  to 
traverse;  and  replications  which  deny  matter  of  inducement  and 
conclude  with  a  verification  are  bad  for  both  reasons. 

5.  Same — when  it  is  error  to  overrule  demurrer  to  replication. 
Where  a  replication  amounts  to  a  mere  averment  that  the  matters 
and  things  alleged  in  the  pleas  are  not  true  and  applies  only  to 
matters  of  inducement  the  replication  is  bad,  and  it  is  error  to 
overrule  a  demurrer  thereto. 

6.  Schools — petitions  having  necessary  majority  of  legal  voters 
are  essential  to  the  jurisdiction  to  create  new  district.    Petitions 
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signed  by  a  majority  of  the  legal  voters  of  two  school  districts  are 
essential  to  the  jurisdiction  of  the  board  of  trustees  to  consolidate 
the  districts  and  create  a  new  district,  and  if  certain  signers  of  the 
petitions  withdraw  their  signatures  before  any  action  is  taken  on 
the  petition  and  the  withdrawal  leaves  the  petitions  without  suffi- 
cient signers,  the  order  of  the  board  creating  a  new  district  is 
null  and  void. 

7.  Same — purpose  of  serving  copy  of  petitions  to  consolidate 
school  districts.  The  purpose  of  serving  copies  of  the  petitions  to 
consolidate  school  districts  is  to  afford  an  opportunity  for  the  dis- 
tricts concerned  to  appear  and  present  reasons  for  or  against  the 
allowance  of  the  petitions;  and  it  is  not  sufficient  to  serve  such 
copies  on  the  clerks  of  the  district  boards  if  such  clerks  have 
signed  the  petitions  for  such  consolidation. 

8.  Appeals  and  errors — when  a  judgment  should  not  be  re- 
versed  for  error  in  rulings  on  pleadings.  Error  in  rulings  upon  the 
pleadings  is  not  ground  for  reversal  of  a  judgment  of  ouster  in  a 
quo  warranto  proceeding  where  all  the  evidence  competent  under 
any  pleadings  that  could  be  filed  was  admitted. 

Writ  of  Error  to  the  Circuit  Court  of  LaSalle  county ; 
the  Hon.  S.  G.  Stough,  Judge,  presiding. 

W.  C.  'Jones,  for  plaintiffs  in  error. 

George  S.  Wiley,  State's  Attorney,  (J.  A.  Riely,  and 
Arthur  H.  Shay,  of  counsel,)  for  defendants  in  error. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

The  State's  attorney  of  LaSalle  county  presented  to  the 
circuit  court  of  that  county  his  petition  for  leave  to  file 
an  information  in  the  nature  of  quo  warranto  against  the 
plaintiffs  in  error,  V.  L.  Strawn,  R.  M.  Pritchett  and  C.  P. 
Jones,  calling  upon  them  to  show  by  what  warrant  they 
assumed  to  exercise  the  franchise  of  school  district  No.  4 
in  township  29,  north,  range  2,  in  said  county.  The  peti- 
tion alleged  that  prior  to  March  1,  191 2,  there  existed  in 
LaSalle  county  school  districts  numbered  4  and  5,  both  in 
township  29;  that  afterwards  proceedings  were  had  where- 
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by  it  was  sought  to  consolidate  said  districts  and  organize 
a  new  district  out  of  the  territory  belonging  to  them,  un- 
der the  name  of  district  No.  4,  in  said  township;  that  the 
petition  by  the  legal  voters  in  the  original  district  No.  4, 
when  acted  upon  by  the  board  of  trustees,  was  not  signed 
by  a  majority  of  the  legal  voters  of  the  district;  that  the 
copy  of  the  petition  was  delivered  by  George  H.  Bane,  one 
of  the  petitioners,  to  M.  F.  Bane,  clerk  of  the  board  of 
directors  of  district  No.  4,  who  was  also  one  of  the  peti- 
tioners, and  that  the  copy  of  the  petition  signed  by  the  legal 
voters  in  district  No.  5  was  delivered  by  V.  L.  Strawn, 
one  of  the  petitioners,  to  R.  M.  Pritchett,  clerk  of  the 
board  of  directors  of  district  No.  5,  who  was  also  one  of 
the  petitioners;  that  the  proceedings  were  therefore  illegal, 
null  and  void,  and  that  defendants  were  elected  school  di- 
rectors of  the  pretended  new  school  district  on  May  14, 
191 2,  and  since  that  time  had  been,  and  still  were,  holding 
and  executing,  without  any  warrant  or  right,the  offices  of 
school  directors  of  the  pretended  new  school  district.  The 
court,  deeming  the  petition  sufficient,  granted  leave  and  the 
information  was  filed.  The  defendants  filed  two  pleas,  set- 
ting forth  in  detail,  by  way  of  inducement,  alleged  facts 
as  to  the  manner  in  which  the  new  school  district  was 
organized  and  concluding  with  a  denial  under  the  absque 
hoc.  To  these  pleas  the  People  filed  general  and  special  de- 
murrers, which  were  overruled  by  the  court,  and  nine  rep- 
lications were  filed  under  leave  given  to  reply  double.  The 
defendants  filed  a  general  and  special  demurrer  to  the  rep- 
lications, and  the  court  sustained  the  demurrer  to  the  first 
eight  and  overruled  it  as  to  the  ninth,  and  the  defendants 
elected  to  stand  by  their  demurrer  to  the  ninth  replication. 
A  trial  of  the  issues  was  then  had  before  the  court,  and 
during  the  trial  the  People,  by  leave  of  court,  filed  three 
additional  replications,  and  by  order  of  court  the  demurrer 
to  the  original  replications  stood  to  the  first  and  second 
additional  replications.    The  court  overruled  the  demurrer 


Digits 


zed  by  G00gle 


toe  '14.]  The  People  v.  Strawn.  295 

and  the  defendants  elected  to  stand  by  it.  The  court  found 
the  issues  for  the  People  and  entered  judgment  of  ouster 
against  the  defendants  and  for  costs,  and  from  that  judg- 
ment this  appeal'  was  taken. 

The  errors  assigned  and  argued  question  the  judgment 
on  the  following  grounds,  stated  in  their  order:  First, 
that  by  the  information  the  new  school  district  was  made 
a  defendant  and  its  corporate  existence  thereby  admitted; 
second,  that  the  demurrer  to  the  pleas  should  have  been 
carried  back  and  sustained  to  the  information;  third,  that 
the  trustees  of  schools  had  jurisdiction  by  the  petitions 
signed  by  a  majority  of  the  legal  voters  and  had  the  right 
to  refuse  to  allow  the  withdrawal  of  names  of  petitioners ; 
fourth,  that  the  replications  were  demurrable,  because  they 
traversed  allegations  of  inducement  instead  of  the  denial. 

Where  a  corporation  is  made  a  defendant  and  appears 
and  defends  as  such,  its  existence  as  a  corporation  is  ad- 
mitted and  cannot  afterward  be  denied.  (People  v.  City 
of  Spring  Valley,  129  111.  169;  North  and  South  Rolling 
Stock  Co.  v.  People,  147  id.  234;  People  v.  Central  Union 
Telephone  Co.  192  id.  307.)  But  the  school  district  was 
not  made  a  defendant  in  this  case  arid  did  not  appear. 
The  information  charged  that  the  defendants  unlawfully 
held  and  executed,  without  any  warrant  or  right  whatso- 
ever, the  pretended  offices  of  school  directors  of  the  pre- 
tended school  district,  and  the  information  concluded  with 
a  prayer  for  process  "against  the  said  V.  L.  Strawn,  R.  M. 
Pritchett  and  C.  P.  Jones  to  make  them  answer  to  the  said 
People  by  what  warrant,  right  or  authority  they  claim  and 
exercise  the  franchise  of  district  No.  four  (4),  in  town- 
ship No.  twenty-nine  (29),  north,  range  No.  two  (2),  east 
of  the  third  principal  meridian,  county  of  LaSalle  and  State 
of  Illinois,  and  also  by  what  warrant,  right  or  authority 
they  claim  to  hold  and  exercise  and  execute  the  offices  of 
school  directors  of  said  pretended  district  No.  four. (4),  in 
township  No.  twenty-nine  (29),  north,  range  No.  two  (2), 
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east  of  the  third  principal  meridian,  county  of  LaSalle  and 
State  of  Illinois,  aforesaid." 

There  are  two  obvious  answers  to  the  second  proposi- 
tion. The  court  (Overruled  the  demurrer  bf  the  People  to 
the  pleas  and  held  the  pleas  good,  so  that  there  is  no  ground 
for  complaint  of  the  ruling.  It  is  true  that  a  demurrer 
reaches  back  through  the  whole  record  and  attaches  to  the 
first  substantial  defect  in  the  pleadings,  but  such  a  defect 
must  be  pointed  out  to  the  court  if  it  exists  and  the  court 
must  be  asked  in  some  way  to  carry  the  demurrer  back. 
(Town' of  Scott  v.  Artman,  237  111.  394;  Hcimbergcr  v. 
Elliot  Prog  and  Switch  Co.  245  id.  448.)  The  record  does 
not  show  any  motion  or  request  to  have  the  demurrer  car- 
ried back  to  the  information,  and  there  was  no  omission 
or  defect  in  it  if  such  a  motion  had  been  made,  because 
in  most  general  terms  it  merely  charged  usurpation  of  a 
franchise  without  setting  forth  the  defects  alleged  in  the 
petition. 

As  to  the  third  proposition,  the  law  is  that  the  petition- 
ers might  withdraw  their  names  from  the  petition  prior  to 
any  action  being  taken  on  it.  Littell  v.  Vermilion  County, 
198  111.  205;  Thcurer  v.  People,  211  id.  296;  Kinsloe  v. 
Pogue,  213  id.  302;  Mack  v.  Polecat  Drainage  District, 
216  id.  56;  Boston  v.  Kickapoo  Drainage  District,  244  id. 
577;  Malcomson  v.  Strong,  245  id.  166;  Sny  Island  Drain- 
age District  v.  Dewell,  256  id.  126. 

The  answer  made  by  counsel  to  the  fourth  proposition 
is,  that  the  third  additional  replication  was  not  demurred 
to  and  was  not  subject  to  demurrer  and  that  it  threw  upon 
the  respondents  the  burden  of  proof  to  prove  the  facts  al- 
leged in  the  pleas,  and  it  is  therefore  immaterial  whether 
the  other  replications  were  good  or  bad.  That  is  not  ex- 
actly correct.  The  pleas  alleged  facts  which  upon  the  face 
of  the  pleas  showed  a  legal  organization  of  the  district. 
The  People  had  the  right  to  reply  to  the  pleas  by  re-affirm- 
ing the  usurpation,  which  would  impose  upon  the  defend- 
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ants  the  duty  of  proving  the  facts  alleged  in  the  pleas. 
(Wabash  Western  Railway  Co.  v.  Friedman,  146  111.  583; 
People  v.  Central  Union  Telephone  Co.  232  id.  260.)  This 
was  done  by  the  third  additional  replication.  But  the  right 
of  the  People  to  a  judgment  depended  upon  other  matter, 
consisting  of  the  withdrawal  of  signatures  and  the  identity 
of  persons  upon  whom  copies  were  served  with  the  persons 
signing  the  petition,  and  those  matters  could  be  set  up  by 
replication.  The  court  sustained  demurrers  to  the  original 
replications  setting  up  these  facts  and  overruled  demurrers 
to  additional  replications  by  which  they  were  alleged,  but 
on  the  trial  both  parties  were  permitted  to  prove  every 
fact  alleged  in  the  pleadings.  The  court  sustained  demur- 
rers to  the  first  eight  replications,  so  that  error  cannot  be 
assigned  on  that  ruling,  but  error  is  properly  assigned  on 
overruling  the  demurrers  to  the  ninth  replication  and  the 
first  and  second  additional  replications,  and  a  general  re- 
view of  the  replications  seems  to  be  called  for. 

Of  the  original  replications  the  first,  third  and  fourth 
denied  matter  of  inducement  and  tendered  an  issue,  and 
were  bad  because  facts  alleged  by  way  of  inducement  are 
not  subject  to  traverse.  The  sixth  and  seventh  denied  mat- 
ter of  inducement  and  concluded  with  a  verification,  and 
were  bad  for  both  reasons.  The  ninth  was  a  mere  aver- 
ment that  the  matters  and  things  in  the  pleas  alleged  were 
not  true.  As  it  applied  only  to  matter  of  inducement  the 
replication  was  bad,  and  it  was  error  to  overrule  the  de- 
murrer to  it.  The  second  replication  alleged  that  Charles 
Whetzel,  one  of  the  signers  of  the  petition  in  district  No.  4, 
before  any  action  was  taken  by  the  trustees,  filed  with  the 
clerk  of  the  board  a  paper  directing  his  name  to  be  can- 
celed and  stricken  from  the  petition,  and  appeared  in  per- 
son at  the  meeting  of  the  trustees  and  prior  to  any  action* 
being  taken  on  the  petition  withdrew  his  name  therefrom, 
leaving  less  than  a  majority  of  the  legal  voters  as  signers. 
The  replication  concluded  with  a  verification,  and  was  good, 
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as  setting  up  new  matter  in  reply  to  the  pleas.  The  fifth 
replication  alleged  that  R.  M.  Pritchett,  clerk  of  the  board 
of  directors  of  school  district  No.  5,  to  whom  the  pleas 
alleged  a  copy  of  the  petition  was  delivered,  was  the  same 
R.  M.  Pritchett  who  signed  the  petition  in  that  district, 
and  that  M.  F.  Bane,  to  whom  the  pleas  alleged  a  copy 
of  the  petition  was  delivered  as  clerk  of  the  board  of  di- 
rectors of  school  district  No.  4,  was  the  same  M.  F.  Bane 
who  signed  the  petition  in  that  district,  and  the  replication 
concluded  with  a  verification.  The  purpose  of  serving  a 
copy  of  the  petition  is  to  afford  an  opportunity  for  the  dis- 
trict concerned  to  appear  and  present  reasons  for  or  against 
the  allowance  of  the  petition,  and  the  service  of  the  copy 
is  necessary  to  give  the  trustees  jurisdiction.  (People  v. 
Feicke,  252  111.  414.)  No  objection  was  made  or  is  now 
made  to  this  replication  on  account  of  duplicity,  and  the 
demurrer  was  not  good.  The  eighth  replication  alleged  that 
Charles  Whetzel  and  John  G.  Vissering,  signers  of  the 
petition  in  district  No.  4  set  forth  in  the  pleas,  appeared 
in  person  in  the  meeting  of  the  trustees,  and  prior  to  any 
action  being  taken  on  the  petition  withdrew  their  names 
therefrom,  which  was  a  good  defense.  The  first  additional 
replication  again  alleged  the  withdrawal  by  Charles  Whet- 
zel and  John  G.  Vissering  of  their  names  from  the  petition 
in  district  No.  4,  leaving  less  than  a  majority  of  the  le- 
gal voters  in  the  district,  and  it  concluded  with  a  verifica- 
tion; and  the  second  additional  replication  averred  that 
M.  F.  Bane  on  whom  a  copy  was  served  was  the  same 
M.  F.  Bane  who  signed  the  petition  in  district  No.  4,  and 
that  R.  M.  Pritchett  on  whom  service  was  had  was  the 
same  R.  M.  Pritchett  who  signed  the  petition  in  district 
No.  5.  There  was  no  objection  to  either  of  them  on  ac- 
count of  duplicity,  and  the  court  did  not  err  in  overruling 
the  demurrers  to  them. 

The  only  matters  in  controversy  were  those  set  out  in 
the  pleas  and  by  the  replications  which  were  good.     On 
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the  trial  the  defendants  were  permitted  to  prove,  and  did 
prove,  the  signing  of  the  petitions ;  the  fact  that  as  signed 
and  filed  they  represented  a  majority  of  the  legal  voters  in 
each  district;  that  the  copies  of  the  petitions  were  served 
on  the  clerks  of  the  boards  of  directors  as  alleged;  that  the 
trustees  granted  the  prayers  of  the  petitions  and  that  upon 
appeal  taken  to  the  county  superintendent  of  schools  the 
order  was  confirmed,  and  that  the  defendants  were  regu- 
larly elected  school  directors  of  the  alleged  new  district. 
The  People,  on  the  other  hand,  proved  that  there  were 
nineteen  legal  voters  of  school  district  No.  4;  that  John 
G.  Vissering  signed  the  petition  in  that  district  in  the 
evening  of  March  12,  191 2,  the  last  day-  on  which  it  could 
be  filed;  that  Charles  Whetzel  was  called  out  of  bed  and 
signed  it  after  ten  o'clock,  and  it  was  filed  by  the  clerk 
shortly  before  midnight  of  that  day;  that  the  meeting  of 
the  trustees  was  held  on  April  1,  191 2;  that  on  March  29, 
191 2,  before  that  meeting  was  held,  Whetzel  filed  with  the 
clerk  of  the  board  his  written  withdrawal  from  the  petition, 
leaving  less  than  a  majority  of  the  legal  voters  as  sign- 
ers; that  John  G.  Vissering  and  Whetzel  appeared  in  per- 
son before  the  board  and  before  the  petition  was  acted 
upon  withdrew  their  names.  As  the  withdrawal  of  Charles 
Whetzel  on  March  29  by  the  writing  then  filed  by  him  left 
the  petition  without  a  majority  of  the  legal  voters  of  the 
school  district  the  trustees  were  without  jurisdiction  to  pro- 
ceed and  the  order  creating  the  district  was  null  and  void. 
As  all  the  evidence  competent  under  any  pleadings*  that 
could  be  filed  was  admitted,  the  judgment  should  not  be  re- 
versed on  account  of  any  error  in  ruling  upon  the  pleadings. 
The  judgment  is  affirmed.  judgment  dfirtned. 
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Phil  Mitchell  et  al.  Appellees,  vs.  The  Chicago,  Bur- 
lington and  Quincy  Railway  Company,  Appellant. 

Opinion  filed  October  16,  1014 — Rehearing  denied  Dec.  4,  1014. 

1.  Limitations — it  is  not  essential  that  conveyances  be  suffi- 
cient to  transfer  legal  title.  In  an  action  of  ejectment  against  a 
railroad  company  to  recover  a  strip  of  land  in  a  street,  claimed  by 
the  plaintiffs  as  owners  in  fee  of  the  abutting  lots,  conveyances 
sufficiently  identifying  the  property  are  admissible  in  evidence  in 
support  of  the  defense  of  the  twenty  year  Statute  of  Limitations  as 
showing  the  defendant's  claim  of  right  to  possession,  and  it  is  not 
essential  that  they  be  sufficient  to  transfer  legal  title. 

2.  Same— fi'ffe  by  limitation  may  be  transferred.  If  at  the  time 
of  an  exchange  of  properties  by  railroad  companies  each  company 
has  acquired  a  title  by  virtue  of  the  Statute  of  Limitations  such 
title  may  be  legally  transferred. 

3.  Same — when  successive  possessions  may  be  tacked  to  make 
one  continuous  possession.  While  one  who  finds  property  vacant 
cannot,  by  merely  taking  possession,  have  the  benefit  of  the  pos- 
session of  a  previous  tenant,  yet  the  privity  of  estate  necessary 
to  make  successive  possessions  a  continuous  possession  may  be  ef- 
fected either  by  conveyance  or  by  parol  agreement  or  understand- 
ing, and  if  each  grantee  succeeds  to  the  possession  of  his  grantor 
there  is  such  privity  between  the  occupants  that  their  several  pos- 
sessions are  referred  to  one  entry  and  are  regarded  as  continuous. 

4.  Same — when  possession  by  a  railroad  is  hostile  to  owner  of 
fee  in  the  street.  Possession  by  a  railroad  company  of  a  strip  of 
land  in  a  public  street  is  hostile  to  one  who  claims,  as  an  abutting 
owner,  to  own  the  fee  to  the  center  of  the  street,  notwithstanding 
the  railroad  company  enters  by  permission  of  the  city  and  pays  the 
city  for  such  use,  as  a  right  of  action  for  trespass  accrues  to  the 
abutting  owner  at  the  time  of  such  entry,  or  he  may  enjoin  the 
construction  and  operation  of  the  railroad  until  the  company  has 
paid  him  compensation  for  the  additional  servitude. 

5.  Ejectment — the  owner  of  fee  in  street  may  bring  ejectment 
though  he  has  no  right  to  immediate  possession.  While  a  city  may 
grant  to  a  steam  railroad  company  the  right  to  lay  its  tracks  along 
a  public  street,  yet  if  the  owner  of  the  fee  in  the  street  does  not 
grant  such  right,  or  it  is  not  acquired  by  condemnation,  he  may 
bring  his  action  for  the  compensation  to  which  he  is  entitled  and  re- 
cover for  all  damages,  past,  present  or  future,  or  he  or  his  grantee 
may  bring  ejectment  at  any  time  within  the  Statute  of  Limitations. 
(Edwardsville  Railroad  Co.  v.  Sawyer,  92  111.  377,  explained.) 

Farmer  and  Vickers,  JJ.,  dissenting. 
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Appeal  from  the  Circuit  Court  of  Rock  Island  county ; 
the  Hon.  R.  W.  Olmsted,  Judge,  presiding. 

Walker,  Ingram  &  Sweeney,  and  William  D. 
Barge,  (C.  M.  Dawes,  and  J.  A.  Connell,  of  counsel,) 
for  appellant. 

J.  T.  Kenworthy,  and  S.  R.  Kenworthy,  for  appel- 
lees. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court: 

This  suit  in  ejectment  was  begun  in  the  circuit  court  of 
Rock  Island  county  by  Phil  Mitchell,  William  C.  Wads- 
worth  and  Mary  H.  Wadsworth,  executors  of  the  will  of 
Philemon  L.  Mitchell,  deceased,  against  the  appellant,  the 
Chicago,  Burlington  and  Quincy  Railway  Company.  The 
declaration  alleged  possession  of  lots  3  and  4  in  block  1  in 
old  (or  original)  town  of  Stephenson,  now  the  city  of  Rock 
Island,  and  title  in  fee,  and  that  the  defendant  entered  into 
possession  and  unlawfully  withheld  the  possession  thereof. 
The  plea  was  not  guilty  and  the  case  was  tried  without  a 
jury.  During  the  trial  it  appeared  that  William  C.  Wads- 
worth  died  before  the  suit  was  begun,  and  the  appellees, 
Phil  Mitchell  and  Mary  H.  Wadsworth,  were  continued  as 
plaintiffs.  Lots  3  and  4  have  a  frontage  of  160  feet  on 
the  south  side  of  First  avenue,  in  the  city  of  Rock  Island, 
formerly  known  as  Mississippi,  Water  or  Front  street,  and 
there  was  no  evidence  that  the  defendant  had  interfered 
with  the  possession  of  the  lots  or  claimed  any  title  thereto, 
but  the  suit  was  brought  to  recover  a  portion  of  First  ave- 
nue of  which  plaintiffs  claimed  to  own  the  fee  subject  to 
the  public  easement,  on  the  ground  that  they  had  title  to  the 
center  of  the  street.  There  was  a  street  on  the  west  side 
of  lot  4,  and  the  plaintiffs  claimed  title  to  the  center  of 
that  street.    The  court  found  the  issue  for  the  plaintiffs  and 
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entered  judgment  in  their  favor  for  a  part  of  the  avenue 
200  feet  long  east  and  west,  io6>4  feet  wide  on  the  west 
end  and  88J4  feet  at  the  east  end,  in  front  of  lots  3  and  4 
and  extending  to  the  center  of  the  other  street. 

A  history  of  the  laying  out  and  platting  of  the  town  of 
Stephenson  is  contained  in  the  opinion  in  Davenport  and 
Rock  Island  Bridge  Railway  and  Terminal  Co.  v.  Johnson, 
188  111.  472.  That  was  a  suit  to  enjoin  the  building  of  a 
railroad  embankment  along  the  Mississippi  river,  with  rail- 
road tracks  thereon  in  the  street,  by  a  corporation  which 
had  not  obtained,  by  condemnation  or  otherwise,  any  right 
to  appropriate  the  land  for  railroad  purposes.  It  was  there 
decided  that  when  the  town  of  Stephenson  was  laid  out  and 
platted  the  fee  of  the  street  remained  in  the  county  of  Rock 
Island,  and  that  the  owners  of  lots  fronting  on  the  south 
side  of  the  street  owned  the  fee  to  the  center  of  the  street 
subject  to  the  public  easement,  and  decrees  granting  the  re- 
lief prayed  for  were  affirmed. 

The  plaintiffs  introduced  evidence  to  prove  a  connected 
chain  of  title  from  the  United  States  to  Philemon  L.  Mitch- 
ell, and  also  evidence  of  his  last  will  and  testament  direct- 
ing the  plaintiffs,  as  executors,  to  sell  and  convey  his  real 
estate  and  to  distribute  the  proceeds.  Both  parties  offered 
evidence  of  the  payment  of  taxes,  the  payments  proved  by 
the  plaintiffs  being  of  taxes  on  lots  3  and  4  and  the  pay- 
ments proved  by  the  defendant  being  of  taxes  on  the  rail- 
road property  in  the  street.  Objections  were  made  to  the 
various  items  of  evidence  concerning  title  and  payment  of 
taxes,  but,  on  each  objection  being  made,  the  ruling  was 
reserved  and  no  ruling  was  afterward  made,  so  that  no  rul- 
ing of  court  on  the  admission  of  evidence  can  be  consid- 
ered, and  the  only  question  before  us  is  whether  the  compe- 
tent evidence  sustains  the  judgment.  The  evidence  for  the 
plaintiffs  that  the  taxes  had  been  paid  on  lots  3  and  4  was 
incompetent  on  the  issue  being  tried,  because  the  plaintiffs 
were  not  in  actual  possession  of  the  premises  in  question 
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and  they  were  not  vacant  and  unoccupied  during  the  period 
for  which  taxes  were  paid.  The  evidence  of  payment  of 
taxes  by  the  defendant  was  incompetent  for  want  of  any 
color  of  title  to  the  fee,  the  paper  title  being  to  an  easement, 
merely.  No  objection  to  the  evidence  of  record  title  in  the 
plaintiffs  is  pointed  out  in  argument  except  as  to  a  matter 
of  description  in  one  deed,  which  we  do  not  regard  as  well 
founded,  and  our  conclusion  is  that  the  plaintiffs  proved 
ownership  of  the  fee  in  the  street  adjacent  to  the  lots  to 
the  center  thereof,  covering  the  portion  of  the  street  in 
controversy.  It  is  not  claimed  that  the  plaintiffs  could  not 
maintain  the  suit  by  virtue  of  the  will  if  Philemon  L. 
Mitchell  owned  the  fee  at  the  time  of  his  death,  in  1895. 
The  defense  made  at  the  trial  was,  that  the  action  was 
barred  by  the  Statute  of  Limitations  of  twenty  years,  un- 
der the  following  state  of  facts:  In  1856  the  city  council 
of  the  city  of  Rock  Island  passed  an  ordinance  granting  to 
the  Rock  Island  and  Peoria  Railroad  Company  permission 
to  construct,  maintain  and  use  one  railroad  track  through 
and  along  Water  street  over  the  premises  in  question,  and 
in  1857  that  corporation  entered  upon  the  premises  and 
built  its  railroad,  which  has  been  in  operation  since  that 
time.  That  corporation  was  called,  at  different  times,  Rock 
Island  and  Peoria  Railroad  Company  and  Rock  Island  and 
Peoria  Railway  Company,  the  words  "railroad"  and  "rail- 
way" being  used  to  designate  the  same  corporation.  The 
premises  granted  by  the  ordinance  were  occupied  and  used 
for  railroad  track  and  railroad  purposes  by  that  corporation 
until  1877,  when  the  entire  railroad,  branches,  tracks,  right 
of  way,  depot  grounds  and  other  lands  and  property  were 
sold  under  a  decree  of  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Illinois  on  the  foreclosure 
of  mortgages  made  by  the  corporation.  The  sale  was  ap- 
proved, and  on  December  12,  1877,  the  master  in  chancery 
of  said  court  conveyed  the  property  sold  to  the  Rock  Island 
and  Peoria  Railway  Company, — a  corporation  then  recently 
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organized.  The  grantee  entered  into  possession  and  oper- 
ated the  railroad.  On  each  transfer  possession  was  taken 
by  the  purchaser,  and  the  railroad  was  continuously  operated 
over  the  premises  from  the  time  of  the  first  entry,  in  1857, 
up  to  the  commencement  of  this  suit,  on  December  21,  1910. 
The  Rock  Island  and  Peoria  Railway  Company  occupied 
and  used  the  premises  and  track  from  the  date  of  the  deed 
to  it  up  to  the  year  1898,  when  the  defendant  acquired  the 
track  and  premises  by  an  exchange  of  tracks,  as  hereinafter 
stated,  and  entered  into  the  possession  and  use  thereof.  On 
May  26,  1869,  the  city  council  of  the  ^ity  of  Rock  Island 
passed  an  ordinance  granting  to  the  Rockford,  Rock  Is- 
land and  St.  Louis  Railroad  Company  the  right  to  con- 
struct, maintain  and  use  double  tracks  in  the  street,  and 
also  granted  the  said  company  grounds  for  depot  and  other 
railway  purposes  not  included  in  the  premises  in  contro- 
versy, for  which  the  railroad  company  was  to  pay  $200  an- 
nually to  the  city.  In  1870  the  Rockford,  Rock  Island  and 
St.  Louis  Railroad  Company  entered  upon  the  street  and 
constructed  its  double  tracks,  which  have  been  possessed 
and  used  ever  since  that  time  for  railroad  purposes.  That 
corporation  operated  the  railroad,  and  on  July  13,  1875, 
the  circuit  court  of  the  United  States  for  the  northern  dis- 
trict of  Illinois  entered  a  decree  of  foreclosure  against  that 
corporation  with  an  order  of  sale  of  its  property  by  the 
master  in  chancery  of  the  court  to  satisfy  the  same.  The 
master  in  chancery  made  the  sale  to  Heyman  Osterburg, 
trustee  for  the  bondholders,  and  conveyed  the  same  to  him 
on  May  18,  1876.  On  the  same  day  Osterburg  conveyed 
the  railroad  and  property  to  the  St.  Louis,  Rock  Island  and 
Chicago  Railway  Company,  which  leased  the  railroad  to  the 
Chicago,  Burlington  and  Quincy  Railroad  Company.  In 
1898  the  St.  Louis,  Rock  Island  and  Chicago  Railway  Com- 
pany, and  its  lessee,  the  Chicago,  Burlington  and  Quincy 
Railroad  Company,  and  the  Rock  Island  and  Peoria  Rail- 
way Company,  desired  to  make  a  trade  or  transfer  of  tracks 
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for  their  mutual  interest  and  convenience,  and  agreed  that 
the  Rock  Island  and  Peoria  Railway  Company  should 
transfer  to  the  St.  Louis,  Rock  Island  and  Chicago  Rail- 
way Company,  and  its  lessee,  the  Chicago,  Burlington  and 
Quincy  Railroad  Company,  the  main  track  in  the  street  op- 
posite lots  3  and  4,  in  consideration  of  which  the  defendant 
and  its  lessor  were  to  turn  over  and  transfer  to  the  other 
corporation  their  two  local  tracks  in  front  of  these  lots. 
The  city  council  passed  an  ordinance  for  the  transfer  un- 
der a  frontage  consent  signed  by  one  of  the  executors  for 
the  estate  and  by  other  property  owners,  and  the  main  track, 
for  which  the  right  was  granted  in  1856,  was  transferred 
to  the  Chicago,  Burlington  and  Quincy  Railroad  Company 
and  its  lessor,  and  the  two  tracks  authorized  by  the  ordi- 
nance of  1869  were  transferred  to  the  Rock  Island  and 
Peoria  Railway  Company,  and  possession  was  taken  by  the 
respective  parties.  On  June  1,  1899,  the  St.  Louis,  Rock 
Island  and  Chicago  Railway  Company  conveyed  its  rail- 
road, by  deed,  to  the  Chicago,  Burlington  and  Quincy  Rail- 
road Company,  and  the  latter  corporation,  on  November  20, 
1901,  executed  a  lease  of  the  railroad  and  property  for 
ninety-nine  years  to  the  Chicago,  Burlington  and  Quincy 
Railway  Company,  the  defendant  in  the  suit.  On  June  11, 
1903,  the  Rock  Island  and  Peoria  Railway  Company  sold 
and  conveyed  its  railroad  and  property  to  the  Chicago, 
Rock  Island  and  Pacific  Railway  Company. 

Objections  were  made  to  the  various  deeds  and  docu- 
ments offered  by  the  defendant  to  prove  the  several  trans- 
fers, and  there  was  no  ruling  by  the  court  on  any  of 
them,  the  ruling  each  time  being  reserved  and  not  after- 
ward made.  The  evidence  was  competent  and  the  objec- 
tions without  force.  The  description  in  each  deed  and 
document  was  sufficient  to  identify  the  property,  and,  re- 
gardless of  all  other  questions,  they  were  competent  to 
prove  a  defense  under  the  Statute  of  Limitations.  It  is  not 
essential  to  such  a  defense  that  a  conveyance  under  which 
265  -20 
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possession  is  taken  shall  be  sufficient  to  transfer  a  legal  title. 
All  that  is  necessary  is  to  show  that  the  possession  is  under 
a  claim  of  right.  The  claim  need  not  be  a  well-founded 
one,  and  a  grant,  sale  or  gift  of  land  by  parol,  accompanied 
by  actual  entry  and  possession,  manifests  the  intention  of 
the  donee  to  enter  and  take  as  owner  and  his  possession  is 
adverse.  (Schmidt  v.  Brown,  226  111.  590.)  The  Rock  Is- 
land and  Peoria  Railroad  Company  in  1857  entered  upon 
the  street  and  into  the  open,  visible  and  adverse  possession 
thereof  as  against  all  the  world  except  the  city  of  Rock  Is- 
land, representing  the  public  right  and  easement.  In  1870 
the  Rockford,  Rock  Island  and  St.  Louis  Railroad  Com- 
pany entered  upon  the  street  and  into  the  open,  visible  and 
adverse  possession  thereof  except  as  against  the  public  right, 
and  constructed  its  double  tracks  thereon.  The  several  cor- 
porations, by  virtue  of  the  grants  to  them,  entered  succes- 
sively into  the  possession  of  the  property,  and  have  dur- 
ing the  respective  periods  since  the  first  entry  been  in  the 
actual,  open  and  visible  occupation  of  the  premises.  The 
several  deeds  were  sufficient  to  distinguish  the  railroad  and 
tracks  from  all  others,  and  parol  evidence  was  admissible  to 
identify  and  connect,  with  the  transfers,  the  railroad  prop- 
erty conveyed.  Lake  Shore  and  Michigan  Southern  Rail- 
way  Co.  v.  Pittsburg,  Ft.  Wayne  and  Chicago  Railway  Co. 
71  111.  38;  Waggoner  v.  Wabash  Railroad  Co.  185  id.  154. 
The  principal  argument  against  the  defense  is,  that  in 
1898,  by  the  exchange  and  transfer  of  tracks,  all  rights 
of  the  respective  parties  were  lost  and  that  the  limitation 
period  must  commence  from  such  transfer  of  right  and  pos- 
session. At  the  time  of  the  transfer  the  Statute  of  Limita- 
tions had  run  in  favor  of  each  of  the  railroad  corporations, 
so  that  each  had  acquired  title  by  limitation  which  might  be 
legally  transferred  to  another,  but  if  it  had  been  necessary 
under  the  statute,  the  successive  possessions  might  be  tacked 
so  as  to  make  one  continuous  possession.  There  must  be 
privity  of  estate  to  make  the  possession  continuous,  and  one 
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finding  property  vacant  cannot,  by  taking  possession,  have 
the  benefit  of  a  possession  of  a  previous  claimant,  but  the 
privity  necessary^  to  constitute  successive  possessions  a  con- 
tinuous possession  may  be  effected  either  by  conveyance  or 
parol  agreement  or  understanding.  If  each  grantee  suc- 
ceeds to  the  possession  of  his  grantor  there  is  such  privity 
between  the  occupants  that  their  several  possessions  are  re- 
ferred to  one  entry  and  are  regarded  as  continuous.  Weber 
v.  Anderson,  73  111.  439;  Faloon  v.  Simshauser,  130  id. 
649;  Ely  v.  Brown,  183  id.  575;  Kepley  v.  Scully,  185 
id.  52. 

It  is  further  contended  that  the  possession  was  never 
adverse  to  the  owners  of  the  fee  because  the  railroad  com- 
panies entered  by  permission  of  the  city  and  in  recognition 
of  the  public  easement.  The  possession  must  be  actual,  vis- 
ible and  notorious,  and  the  possession  of  the  railroad  com- 
panies answered  this  condition.  It  was  hostile  and  adverse 
to  anyone  claiming  the  fee  in  the  street  and  to  all  titles  or 
claims  other  than  the  title  granted  by  the  city  of  Rock  Is- 
land. The  owner  of  the  fee  could  have  brought  his  action 
of  trespass  against  each  company  at  the  time  of  its  entry, 
or  could  have  had  the  aid  of  a  court  of* equity  to  prevent 
the  occupation  of  the  street  until  his  title  should  be  ac- 
quired. The  possession  which  would  authorize  an  action  of 
trespass  by  the  owner  of  the  fee  was  necessarily  adverse  to 
him,  and  it  is  entirely  immaterial  to  his  right  whether  any 
payment  was  to  be  made  to  the  city  or  whether  it  was  to 
be  paid  annually.  The  laying  of  a  track  for  a  steam  rail- 
road in  a  public  street  the  fee  of  which  is  in  an  abutting 
owner  is  an  additional  servitude  for  which  the  owner  of 
the  fee  is  entitled  to  compensation,  and  such  owner  may 
maintain  trespass  or  enjoin  the  railroad  company  from  con- 
structing or  operating  its  road  without  first  settling  with 
him,  even  though  the  municipal  authorities  have  granted 
permission  to  construct  and  operate  the  road  on  the  street. 
(Bond  v.  Pennsylvania  Co.  171  111.  508;  Pennsylvania  Co. 


Digits 


zed  by  G00gle 


308  Mitchell  v.  C,  B.  &  Q.  Ry.  Co.  [265  111. 

v.*  Bond,  202  id.  95;  Rock  Island  and  Peoria  Railway  Co. 
v.  Johnson,  204  id.  488;  Wilder  v.  Aurora  Traction  Co.  216 
id.  493 ;  Spalding  v.  Macomb  and  Western  Illinois  Railway 
Co.  22$  id.  585 ;  Davenport  Bridge  Railway  and  Terminal 
Co.  v.  Johnson,  supra.)  A  right  of  action,  therefore,  ac- 
crued to  the  owner  of  lots  3  and  4  at  the  date  of  each  origi- 
nal entry,  and  if  the  plaintiffs  can  maintain  ejectment  now 
the  owner  could  have  maintained  it  then. 

It  is  urged  against  the  judgment  that  the  plaintiffs  could 
not  maintain  ejectment  for  the  premises  located  in  the 
street  because  they  had  no  immediate  right  of  possession, 
but  this  court  has  held  the  contrary.  In  the  case  of  Postal 
Telegraph-Cable  Co.  v.  Baton,  170  111.  513,  the  corporation 
had  constructed  its  telegraph  line  along  the  public  highway 
without  obtaining  a  right  of  way  by  consent  of  the  owner 
of  the  fee  or  by  condemnation  proceedings,  and  it  was  de- 
cided that  the  owner  of  the  fee  could  maintain  ejectment 
to  exclude  the  corporation  from  the  highway  until  the  right 
of  way  was  obtained.  That  decision  was  on  the  ground 
that  the  telegraph  line  was  an  additional  burden  upon  the 
fee,  and  the  same  rule  must  apply  to  a  steam  railroad  on 
the  same  ground.  The  public  use  is  for  only  customary 
modes  of  travel,  and  while  the  city  may  grant  the  right  to 
a  railroad  company  to  lay  its  track  along  or  across  a  street 
by  virtue  of  the  statute,  if  the  owner  of  the  fee  does  not 
grant  the  right  or  it  is  not  acquired  by  condemnation,  the 
railroad  company  has  no  right,  as  against  him,  to  occupy 
the  street.  He  may  bring  his  action  for  the  compensation 
to  which  he  is  entitled  and  recover  for  all  damages,  past, 
present  or  future.  (Indianapolis,  Bloomington  and  West- 
ern Railroad  Co.  v.  Hartley,  67  111.  439;  Chicago  and  Alton 
Railroad  Co.  v.  Maher,  91  id.  312;  Chicago  and  Eastern 
Illinois  Railroad  Co.  v.  Loeb,  118  id.  203;  Penn  Mutual 
Life  Ins.  Co.  v.  Heiss,  141  id.  35;  Gait  v.  Chicago  and 
Northzvestern  Railway  Co.  157  id.  125.)  The  owner  of 
the  fee,  or  his  grantee,  may  bring  a  suit  in  ejectment  at 
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any  time  within  the  Statute  of  Limitations.  In  the  case 
of  Bdwardsville  Railroad  Co.  v.  Sawyer,  92  111.  377,  where 
a  railroad  track  was  laid  in  a  public  highway,  it  appears 
that  the  controversy  at  the  trial  was  whether  there  was  a 
public  highway.  The  plaintiff  testified  that  the  county  road 
upon  which  the  railroad  track  was  located  was  laid  out 
without  his  consent,  that  he  never  received  any  pay  for  the 
land  taken  by  the  road,  and  at  divers  times  made  objections 
to  the  laying  out  of  the  road.  He  had  recognized  the  road, 
and  the  court  said  it  must  be  taken  to  be  a  legally  located 
road,  and  it  would  be  presumed  that  the  defendant  was 
using  the  road  by  consent  of  the  public  authorities.  What 
was  decided  was,  that  the  privilege  of  laying  a  track  in  a 
public  road  was  a  matter  between  the  road  authorities  and 
the  railroad  company,  and  their  action  could  not  be  ques- 
tioned by  private  individuals.  That  case  has  been  cited  in 
Mapes  v.  Vandalia  Railroad  Co.  238  111.  142,  as  sustaining 
the  proposition  that  our  decisions  are  adverse  to  a  claim 
that  ejectment  will  not  lie  against  a  railroad  company  for 
a  portion  of  its  right  of  way,  and  it  was  cited,  together 
with  Postal  Telegraph-Cable  Co.  v.  Baton,  supra,  in  Chi- 
cago, Peoria  and  St.  Louis  Railway  Co.  v.  Vaughn,  206  111. 
234,  to  the  proposition  that  ejectment  will  lie  by  an  owner 
against  a  railway  corporation  which  has  taken  his  land 
and  used  it  but  has  not  condemned  it  in  proceedings  insti- 
tuted for  that  purpose.  Our  decisions  are  in  harmony  with 
the  general  rule  stated  in  Elliott  on  Roads  and  Streets, 
(sec.  814,)  that  an  abutter  may  maintain  ejectment  where 
a  railroad  is  constructed  without  authority  upon  a  highway 
of  which  he  owns  the  fee. 

The  finding  of  the  court  was  contrary  to  the  evidence 
and  the  judgment  is  not  supported  by  it.  The  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Farmer  and  Vickers,  JJ.,  dissenting. 
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Henry  J.  Patry,  Appellant,  vs.  The  Chicago  and  West- 
ern Indiana  Railroad  Company,  Appellee. 

Opinion  filed  October  16,  1 914— Rehearing  denied  Dec.  4,  1914. 

1.  Railroads— when  Federal  Employers?  Liability  act  does  not 
apply.  Under  the  decision  of  the  Supreme  Court  of  the  United 
States  in  Illinois  Central  Railroad  Co.  v.  Behrens,  233  U.  S.  473, 
the  provisions  of  the  Federal  Employers'  Liability  act  are  limited 
to  injuries  occurring  while  the  particular  service  in  which  the 
employee  was  engaged  was  a  part  of  inter-State  commerce. 

2.  Practice— when  request  for  a  peremptory  instruction  pre- 
sents a  question  of  law.  A  request  for  a  peremptory  instruction 
to  direct  a  verdict  for  the  defendant  railroad  company  as  to  counts 
of  the  declaration  relying  upon  the  Federal  Employers'  Liability 
act  presents  a  question  of  law,  where  there  are  no  disputed  facts 
in  the  evidence  on  that  question  and  no  room  for  two  conclusions 
from  the  evidence,  under  the  law  as  laid  down  by  the  Supreme 
Court  of  the  United  States. 

3.  Same — when  right  to  assign  error  on  refusal  of  peremptory 
instruction  is  not  waived.  The  right  of  a  defendant  to  assign  er- 
ror on  the  ruling  of  the  trial  court  refusing  a  peremptory  instruc- 
tion is  not  waived  by  the  defendant  subsequently  requesting  an 
instruction  based  upon  the  view  of  the  law  taken  by  the  court. 

4.  Same — limit  on  authority  of  the  Appellate  Court  to  make  a 
finding  of  facts.  The  authority  of  the  Appellate  Court  to  make  a 
finding  of  facts  is  limited  to  cases  where  it  finds  the  facts  wholly 
or  in  part  different  from  the  finding  of  the  trial  court. 

5.  Same — when  Appellate  Court  has  no  authority  to  find  that 
the  plaintiff  was  guilty  of  contributory  negligence.  Where  there 
are  counts  charging  a  violation  of  the  Federal  Employers'  Liability 
act  and  a  count  charging  common  law  negligence,  but  in  addition 
to  the  general  verdict  of  guilty  there  is  a  special  finding  that  the 
plaintiff  and  the  defendant  at  the  time  of  the  accident  were  en- 
gaged in  inter-State  commerce,  such  finding  precludes  any  liability 
under  the  common  law  count,  but  the  Appellate  Court,  on  revers- 
ing the  judgment  because  it  finds  that  the  parties  were  not  en- 
gaged in  inter-State  commerce,  cannot  make  a  finding  that  the 
plaintiff  was  guilty  of  contributory  negligence  and  make  such  find- 
ing the  basis  of  a  final  judgment  in  that  court. 

6.  Same — what  is  not  a  finding  by  the  jury  that  plaintiff  was 
negligent.  Where  the  court  assumes  in  a  special  interrogatory 
that  the  plaintiff  was  guilty  of  contributory  negligence  and  asks 


Digits 


zed  by  G00gle 


Dk.  '14  J  Patry  v.  C.  &  W.  I.  R.R.  Co.  311 

the  jury  how  much  should  be  deducted  on  that  account  from  the 
damages  sustained,  which  interrogatory  is  answered,  "$5000,"  the 
answer  so  made  cannot  be  regarded  as  a  finding  by  the  jury  that 
the  plaintiff  was  guilty  of  contributory  negligence. 

Appeal  from  the  Branch  "B"  Appellate  Court  for  the 
First  District ; — heard  in  that  court  on  appeal  from  the  Cir- 
cuit Court  of  Cook  county;  the  Hon.  Mazzini  Sujsseb, 
Judge,  presiding. 

James  C.  McShane,  for  appellant. 

C.  G.  Austin,  and  Beverly  W.  Howe,  (W.  S.  Kies, 
of  counsel,)  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  appellant,  Henry  J.  Patry,  a  switchman  in  the  em- 
ploy of  the  Chicago  and  Western  Indiana  Railroad  Com- 
pany, sued  that  company  for  injuries  sustained  by  a  collision 
of  cars  in  the  Dearborn  station,  in  Chicago,  and  recovered 
a  judgment  for  $12,000,  which  Branch  "B"  of  the  Appel- 
late Court  for  the  First  District  reversed,  with  a  finding 
of  facts  rendering  final  judgment  against  the  appellant.  A 
certificate  of  importance  and  an  appeal  to  this  court  were 
allowed. 

The  case  was  submitted  to  the  jury  upon  four  original 
counts,  each  charging  that  both  the  plaintiff  and  the  de- 
fendant were  engaged  in  inter-State  commerce  at  the  time 
of  the  accident  and  claiming  a  liability  under  the  Federal 
Employers'  Liability  act,  and  two  additional  counts  claim- 
ing a  liability  at  common  law.  It  is  not  necessary  to  state 
the  facts  at  length.  They  may  be  found  in  the  opinion  of 
the  Appellate  Court.  (185  111.  App.  361.)  Since  the  filing 
of  that  opinion  the  Supreme  Court  of  the  United  States 
has  decided,  in  the  case  of  Illinois  Central  Railroad  Co.  v. 
Behrens,  233  U.  S.  473,  that  the  provisions  of  the  Federal 
Employers'  Liability  act  are  limited  to  injuries  occurring 
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while  the  particular  service  in  which  the  employee  was  en- 
gaged was  a  part  of  inter-State  commerce.  It  is  conceded 
that  the  particular  service  in  which  the  plaintiff  was  en- 
gaged at  the  time  of  his  injury  was  not  inter-State  com- 
merce within  this  decision,  and  therefore  no  liability  existed 
under  that  act.  It  is,  however,  contended  by  the  appellant 
that  the  question  whether  or  not  the  appellant  and  the  ap- 
pellee were  engaged  in  inter-State  commerce  was  not  sub- 
ject to  review  in  the  Appellate  Court  either  as  a  question 
of  fact  or  a  question  of  law, — not  as  a  question  of  fact, 
because  the  jury,  in  answer  to  special  interrogatories,  found 
that  the  appellant  and  the  appellee  were  engaged  in  inter- 
State  commerce  at  the  time  of  the  accident,  and  the  appel- 
lee did  not  move  to  set  aside  these  findings  in  its  motion 
for  a  new  trial  or  otherwise,  and  therefore  is  bound  by 
them ;  not  as  a  question  of  law,  because  the  legal  question 
whether  there  was  any  evidence  tending  to  show  that  the 
appellant  and  the  appellee  were  engaged  in  inter-State  com- 
merce was  not  saved  by  the  refusal  of  a  peremptory  instruc- 
tion as  to  each  count,  for  the  reason  that  such  peremptory 
instructions  were  not  asked  before  but  either  with  or  after 
the  general  instructions  submitting  the  question  as  one  of 
fact,  and  for  the  further  reason  that  there  was  one  common 
law  count  which  the  evidence  tended  to  prove.  Disregard- 
ing the  question  as  one  of  fact,  there  were  no  disputed  facts 
in  the  evidence  as  to  this  question  and  no  room  for  two 
conclusions  from  those  facts  under  the  law  as  declared  in 
Illinois  Central  Railroad  Co.  v.  Behrens,  supra.  The  re- 
quest for  the  instruction,  therefore,  raised  the  question  as 
one  of  law,  unless  for  some  reason  outside  the  instruction 
itself  the  court  was  justified  in  refusing  it. 

It  appears  from  the  bill  of  exceptions  that  after  the  in- 
troduction of  all  the  evidence  the  jury  were  excused,  the 
court  and  counsel  retired  to  the  judge's  chambers,  the  court 
requested  counsel  to  let  him  have  their  motions,  and  some 
statements  were  made  in  regard  to  motions  made  at  the 
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close  of  plaintiffs  case.  Then  the  court  instructed  counsel 
on  each  side  to  exchange  instructions  for  the  purpose  of 
examination  during  the  noon  hour  and  to  return  them  to 
the  court  with  such  advice  and  criticism  as  they  desired  to 
make,  and  thereupon  copies  of  the  appellant's  instructions 
were  given  to  the  appellee  and  copies  of  the  appellee's  in- 
structions to  the  appellant  for  perusal  during  the  noon  hour. 
When  the  court  met  at  two  o'clock  these  instructions  were 
returned  to  the  respective  counsel.  Thereupon  the  appellee, 
by  its  counsel,  moved  for  an  instruction  to  find  the  defend- 
ant not  guilty,  severally,  as  to  each  count  of  the  declara- 
tion, accompanying  each  motion  with  a  written  instruction. 
These  motions  were  all  denied  and  the  rulings  were  ex- 
cepted to.  A  number  of  special  interrogatories  were  then 
asked  and  allowed.  Some  of  the  argument  of  counsel  is 
then  set  out  in  the  bill  of  exceptions,  which  then  proceeds : 
"And  thereupon,  before  argument  of  counsel  to  the  jury 
and  before  tendering  any  other  instruction  to  the  court, 
which  were  afterward  tendered  to  the  court  and  refused 
and  given,  as  hereinafter  set  forth,  plaintiff  tendered  to  the 
court  and  requested  the  court  to  give  to  the  jury"  certain 
instructions.  The  court  refused  two  and  modified  and  gave 
one.  "And  thereupon,  at  the  same  place  and  time  but  after 
the  argument  of  counsel  to  the  jury,"  the  court  gave  to  the 
jury,  at  the  request  of  the  plaintiff,  certain  instructions  and 
at  the  request  of  the  defendant  certain  instructions. 

From  this  record  it  is  apparent  that  when  the  evidence 
closed,  counsel  on  either  side  had  their  instructions  prepared 
for  submission  to  the  court  and  at  the  court's  suggestion 
exchanged  them  for  mutual  examination  during  the  noon 
hour  but  they  were  not  then  submitted  to  the  court  for  his 
consideration.  When  court  met,  each  party  received  his 
own  instructions  from  the  other  but  they  were  not  then 
submitted  to  the  court.  Counsel  for  the  appellant  presented 
first  his  written  instruction  for  a  verdict  as  to  each  count, 
and  counsel  for  appellee  then  presented  his  preliminary  in- 
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structions.  Afterward  the  court,  at  the  request  of  the  re- 
spective parties,  gave  their  instructions  in  the  case  generally. 
The  question  as  to  whether  there  was  any  legal  evidence 
to  sustain  the  claim  that  the  parties  were  engaged  in  inter- 
State  commerce  was  thus  preserved  as  a  question  of  law. 

It  is  argued  for  the  appellant  that  prior  to  the  decision 
of  Illinois  Central  Railroad.  Co.  v.  Behrens,  supra,  the  test 
in  deciding  whether  a  particular  act  or  service  of  a  railroad 
Was  within  the  Employers'  Liability  act  was  whether  such 
act  had  a  real  and  substantial  relation  to  or  connection  with 
such  commerce  and  not  whether  the  particular  act  or  service 
itself  was  actually  a  part  of  inter-State  commerce ;  that  the 
parties  both  adopted  this  test  and  theory  on  the  trial,  and 
that  the  appellee  having  tried  the  case  on  this  theory  can 
not  now  abandon  it.  The  appellee  asked,  and  the  court 
gave,  an  instruction  based  on  this  theory,  and  this  is  now 
cited  as  showing  its  adoption  of  such  theory.  The  ask- 
ing of  this  instruction  did  not,  however,  under  the  circum- 
stances, commit  the  appellee  irrevocably  to  that  view  of  the 
law.  Its  counsel  had  asked  the  court,  in  accordance  with 
their  view  of  the  law,  to  instruct  the  jury  to  return  a  ver- 
dict for  it  because  the  evidence  showed  that  it  and  the  ap- 
pellant were  not  engaged  in  inter-State  commerce.  Having 
preserved  an  exception  to  the  refusal  of  this  instruction,  the 
appellee  had  a  right  to  request  an  instruction  based  on  the 
view  of  the  law  taken  by  the  court  without  waiving  thereby 
the  ruling  on  the  instruction  or  the  right  to  assign  error  on 
its  refusal.  North  Chicago  Electric  Railway  Co.  v.  Peuser, 
190  111.  67. 

It  is  argued  on  behalf  of  the  appellant  that  if  the  judg- 
ment could  not  be  sustained  under  the  Employers'  Liability 
act  the  Appellate  Court  should  have  remanded  the  cause  for 
a  new  trial  on  the  common  law  counts.  Since  the  court 
properly  held  there  was  no  liability  under  the  Employers' 
Liability  act  as  a  matter  of  law,  the  judgment  would  prop- 
erly be  reversed,  so  far  as  that  issue  was  concerned,  with- 
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out  remandment.  The  Appellate  Court  has  no  authority  to 
make  a  finding  of  facts  unless  it  finds  the  facts  in  whole 
or  in  part  different  from  the  finding  of  the  trial  court. 
{Treat  v.  Merchants'  Life  AsJn,  198  111.  431.)  The  ver- 
dict apparently  was  based  upon  the  Employers'  Liability  act, 
for  the  jury  found,  in  answer  to  special  interrogatories, 
that  both  the  appellant  and  the  appellee  were  at  the  time  of 
the  accident  engaged  in  inter-State  commerce.  This  finding 
precluded  any  liability  under  the  common  law  counts,  and 
the  other  findings  of  fact  in  answer  to  the  special  inter- 
rogatories are  not  such  that  the  judgment  of  the  jury  as  to 
whether  the  appellant  was  guilty  of  contributory  negligence 
or  not  can  be  ascertained.  There  was  a  general  verdict  of 
guilty.  If  this  referred  to  the  common  law  counts,  alone,  it 
implied  a  finding  that  the  appellant  was  .not  guilty  of  con- 
tributory negligence,  but  if  it  referred  to  the  inter-State 
commerce  counts  it  did  not.  There  is  a  finding  that  it  was 
the  appellant's  duty  to  look  out  for  signals  to  transmit  them 
to  the  engineer,  but  no  finding  that  he  was  guilty  of  negli- 
gence which  contributed  to  his  injury.  The  following  in- 
terrogatories were  answered  as  indicated : 

"What  sum  is  the  whole  amount  of  damages  sustained 
by  the  plaintiff  by  reason  of  the  injuries  sustained  by 
him? — $20,000." 

"What  sum,  if  any  J  should  be  deducted  from  the  dam- 
ages sustained  by  the  plaintiff  as  the  proportion  or  just 
share  thereof  attributable  to  the  negligence  of  the  plain- 
tiff?—$5000." 

This  is  supposed  by  counsel  for  the  appellee  to  indicate 
a  finding  of  contributory  negligence  by  the  jury,  but  no 
such  inference  can  be  drawn  from  it.  The  second  inter- 
rogatory does  not  submit  the  question  of  contributory  neg- 
ligence. It  assumes  it,  and,  assuming  it,  asks  how  much 
should  be  deducted  on  account  of  it.  The  jury  did  not  say 
that  the  plaintiff  was  guilty  of  negligence  for  which  any 
sum  should  be  deducted,  though  they  did  deduct  $5000, 
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the  verdict  being  for  $15,000.  This  interrogatory  should 
not  have  been  submitted  to  the  jury.  The  jury  were  not 
asked  to,  and  did  not,  express  any  judgment  as  to  the 
fact  of  contributory  negligence.  The  court  having  assumed, 
in  submitting  the  interrogatory,  that  there  was  contributory 
negligence,  the  jury  apparently  acted  on  that  assumption 
without  any  finding  in  regard  to  it.  Since  it  cannot  be  as- 
certained from  the  record  that  there  was  any  finding  by  the 
jury  on  the  question  of  contributory  negligence,  the  Appel- 
late Court  had  no  power  to  make  the  finding  which  it  did 
make,  that  the  appellant  was  guilty  of  contributory  negli- 
gence, and  make  such  finding  the  basis  of  a  final  judgment 
in  the  Appellate  Court,  since  a  finding  on  that  question,  as 
the  case  was  considered  by  the  jury,  was  not  essential  to 
the  judgment  of  the  trial  court. 

The  judgments  of  the  Appellate  Court  and  of  the  cir- 
cuit court  will  be  reversed  and  the  cause  remanded  to  the 
circuit  court  for  a  new  trial.      Reoersed  and  reinanded. 


The  People  ex  rel.  W.  O.  Wilcox  et  al.  Appellants,  vs. 
Wiluam  Barber  et  al.  Appellees. 

Opinion  filed  October  16,  1914 — Rehearing  denied  Dec.  3,  1014. 

1.  Quo  warranto — office  of  information  in  nature  of  quo  war- 
ranto. The  office  of  an  information  in  the  nature  of  quo  warranto 
is  not  to  tender  an  issue  of  fact,  but  merely  to  call  upon  the  de- 
fendants, in  general  terms,  to  show  by  what  warrant  they  are  exer- 
cising the  privilege  claimed,  and  it  is  sufficient  to  allege,  generally, 
that  they  are  exercising  the  same  without  lawful  authority. 

2.  Same — the  People  are  not  required  to  set  out  any  specific 
facts.  In  an  information  in  the  nature  of  quo  warranto  the  Peo- 
ple are  not  required  to  set  out  any  specific  facts  upon  which  to 
base  the  charge  that  the  defendants  are  exercising  a  certain  privi- 
lege without  lawful  authority,  but  the  defendants  must  in  their 
plea  either  disclaim  or  justify,  and  if  they  justify  they  must  set 
out  such  facts  as  will  refute  the  charge. 
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3.  Same — what  is  sufficient  ground  for  information  in  quo  war- 
ranto. An  information  in  the  nature  of  quo  warranto  to  test  the 
legality  of  the  annexation  of  lands  under  section  42  of  the  Farm 
Drainage  act  may  rest  solely  upon  the  ground  that  the  annexed 
lands  had  not  been  connected  with  the  ditches  of  the  district,  and 
it  is  not  necessary  for  the  People  to  either  allege  or  prove  fraud 
by  the  defendants. 

4.  Same — pleading  to  an  information  waives  alleged  error  in 
overruling  a  demurrer.  By  pleading  to  an  information  in  the 
nature  of  quo  warranto  the  defendants  waive  their  right  to  assign 
as  error  the  overruling  of  a  demurrer  to  the  information  based 
upon  the  alleged  ground  that  the  information  was  double,  in  that 
it  charged  the  defendants  with  separate  and  distinct  usurpations 
as  to  each  tract  of  land  claimed  to  have  been  annexed  to  defend- 
ants' drainage  district  without  authority  of  law. 

5.  Same — what  must  be  shown  to  justify  annexing  lands  to  a 
drainage  district.  Where  the  defendant  drainage  commissioners 
attempt  to  justify  their  action  in  annexing  the  lands  of  the  re- 
lators to  the  district,  under  section  42  of  the  Farm  Drainage  act, 
on  the  ground  that  the  relators  had  connected  their  lands  with  the 
ditches  of  the  district,  it  is  incumbent  upon  the  defendants  to  prove 
such  connection  as  to  each  tract  in  controversy. 

6.  Drainage — what  must  be  proven  to  show  connection  with 
ditches  of  district.  In  order  to  establish  that  a  tract  of  land  lying 
outside  a  farm  drainage  district  has  been  connected  by  the  owner 
with  the  ditches  of  the  district,  it  is  not  sufficient  to  show,  merely, 
that  the  waters  from  such  land  ultimately  pass  into  and  through 
the  district  ditches,  but  it  must  further  be  shown  that  an  artificial 
ditch  has  been  constructed  leading  from  the  land  directly  into  the 
district  ditch  or  into  some  ditch  which  has  theretofore  been  arti- 
ficially connected  with  the  drainage  ditch. 

7.  Same — what  does  not  amount  to  connection  with  ditches  of 
the  district.  Where  the  lands  in  a  drainage  district  as  originally 
formed  have  always  been  servient,  as  to  drainage,  to  lands  not 
included  in  the  district,  the  fact  that  the  owners  of  the  latter  lands 
collect  the  surface  waters  upon  their  respective  tracts  and  by 
means  of  tile  drains  or  open  ditches  conduct  them,  in  the  natural 
course  of  drainage,  into  natural  water-courses  which  directly  or 
indirectly  empty  into  the  ditches  of  the  district,  does  not  amount 
to  a  connection  of  the  lands  with  the  ditches  of  the  district,  as 
meant  by  section  42  of  the  Farm  Drainage  act. 

Appeal  from  the  Circuit  Court  of  Christian  county; 
the  Hon.  J.  C.  McBride,  Judge,  presiding. 
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Harry  B.  Hershey,  State's  Attorney,  Brown  &  Burn- 
side,  and  John  E.  Hogan,  for  appellants. 

Tayix>r  &  Taylor,  for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

This  was  a  proceeding  in  the  nature  of  quo  warranto, 
brought  in  the  circuit  court  of  Christian  county  against  the 
commissioners  of  Union  Drainage  District  No.  I  of  the 
towns  of  Pana  and  Assumption,  in  Christian  county,  to 
test  the  legality  of  the  annexation  by  the  commissioners  of 
certain  lands  to  said  district.  The  information  was  filed  by 
the  State's  attorney  of  Christian  county  upon  the  relation 
of  W.  O.  Wilcox  and  M.  Hutchins,  two  of  the  owners  of 
land  attempted  to  be  annexed  to  the  district,  and  attacked 
the  legality  of  the  annexation  of  the  relators'  lands  and 
the  lands  of  more  than  fifty  other  persons  whose  names 
and  a  description  of  the  lands  owned  by  each  were  set 
forth  in  the  information.  Thereafter,  by  leave  of  court,  an 
amended  information  was  filed  upon  the  relation  of  all  the 
owners  of  land  mentioned  in  the  original  information.  In 
other  respects  the  amended  information  is  substantially  the 
same  as  the  original  information  and  questions  the  legal- 
ity of  the  annexation  of  the  same  lands.  The  defendants 
demurred  to  the  amended  information,  one  of  the  special 
grounds  of  demurrer  being  that  it  is  double,  in  that  it 
charges  the  defendants  with  sixty-two  separate  and  distinct 
usurpations.  The  demurrer  was  overruled,  and  the  defend- 
ants filed  pleas  justifying  their  action  in  annexing  said 
lands  to  the  district  on  the  ground  that  the  relators  had 
connected  their  lands  with  the  ditches  of  the  district,  and 
had  thereby,  by  virtue  of  the  statute,  applied  to  be  included 
in  the  district,  and  that  the  defendants  had  thereafter,  as 
required  by  statute,  annexed  said  lands  to  the  district  and 
classified  the  same  for  the  purpose  of  making  assessments 
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thereon.  A  replication  denying  that  the  relators  had  con- 
nected their  lands  with  the  ditches  of  the  district  was  filed, 
and  the  cause  proceeded  to  trial  before  a  jury  upon  the 
issue  thus  made.  After  hearing  the  evidence  and  viewing 
the  premises  in  controversy  the  jury  returned  a  verdict  find- 
ing the  defendants  not  guilty.  A  motion  for  a  new  trial 
was  made  and  overruled  and  judgment  was  rendered  in 
favor  of  the  defendants.  This  appeal  has  been  prosecuted 
from  that  judgment. 

,  Before  proceeding  to  consider  the  grounds  relied  upon 
by  appellants  for  reversal  it  is  necessary  to  dispose  of  the 
cross-errors  assigned  by  appellees. 

It  is  first  urged  by  appellees  that  the  amended  infor- 
mation is  fatally  defective  because  it  does  not  charge  that 
the  commissioners  acted  fraudulently  in  annexing  the  lands 
of  the  relators  to  the  drainage  district.  This  contention  is 
necessarily  the  result  of  a  misconception  of  the  office  of  an 
information  in  the  nature  of  quo  warranto.  If  it  be  con- 
ceded that  the  action  taken  by  the  commissioners  in  annex- 
ing the  relators'  lands  to  the  district  could  only  be  attacked 
on  the  ground  that  the  commissioners  acted  fraudulently, 
still  it  would  not  be  necessary  to  allege  fraud  in  the  infor- 
mation. The  office  of  an  information  in  the  nature  of  quo 
warranto  is  not  to  tender  an  issue  of  fact,  but  merely  to 
call  upon  the  defendants,  in  general  terms,  to  show  by  what 
warrant  they  are  exercising  the  privilege  claimed,  and  it 
is  sufficient  to  allege,  generally,  that  they  are  exercising  the 
same  without  lawful  authority.  The  People  are  not  re- 
quired to  set  out  in  the  information  any  specific  facts  upon 
which  to  base  the  charge  that  the  defendants  are  exercis- 
ing a  certain  privilege  without  lawful  authority,  but  the 
defendants  must,  in  their  plea,  either  disclaim  or  justify, 
and  if  they  justify  they  must  set  out  such  facts  as  will 
refute  the  charge  that  they  are  exercising  the  privilege  com- 
plained of  without  lawful  authority.     (People  v.  Central 
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Union  Telephone  Co.  232  111.  260.)  We  are  of  the  opin- 
ion, however,  that  the  legality  of  the  annexation  of  the 
lands  of  relators  to  the  district  can  be  attacked  in  this 
proceeding  solely  on  the  ground  that  such  lands  have  not 
been  connected  with  the  ditches  of  the  district  and  that  it 
is  not  necessary  for  the  People  to  either  allege  or  prove 
fraud.  The  pleas  filed  by  the  defendants,  as  well  as  the 
proof,  show  that  the  annexation  of  the  lands  of  relators 
was  made  under  and  by  virtue  of  section  42  of  the  Farm 
Drainage  act,  which  provides  that  "the  owners  of  land 
outside  the  drainage  districts  *  *  *  may  connect  with 
the  ditches  of  the  district  already  made,  by  the  payment  of 
such  amount  as  they  would  have  been  assessed  if  originally 
included  in  the  district,"  and  "if  individual  land  owners 
outside  the  district  shall  so  connect,  they  shall  be  deemed 
to  have  voluntarily  applied  to  be  included  in  the  district, 
and  their  lands  benefited  by  such  drainage,  shall  be  treated, 
classified  and  taxed  like  other  lands  within  the  district."  In 
People  v.  Drainage  Comrs.  143  111.  417,  it  was  said:  "No 
appeal  is  allowed  by  the  statute  from  the  classification  of 
the  lands  of  the  relators  or  from  the  determination  of  the 
commissioners  to  classify  them,  and  the  right  to  classify 
and  assess  them  being  dependent,  not  upon  any  order  of 
the  commissioners,  but  upon  the  fact  of  connection  with 
the  ditches  of  the  district,  that  fact  was  properly  before 
the  court  upon  quo  warranto.  That  fact  is  jurisdictional, 
and  without  it  exists  the  proceedings  of  the  commissioners 
in  respect  of  classifying  or  assessing  the  land  are  without 
authority  of  law."  In  Shatdey  v.  People,  225  111.  579,  fol- 
lowing previous  decisions  of  this  court,  we  held  that  the 
determination  by  commissioners  that  lands  lying  outside  a 
drainage  district  had  been  connected  with  the  ditches  of  the 
district  "can  only  be  reviewed  in  a  direct  proceeding  by 
quo  warranto,9'  clearly  recognizing  the  right  of  land  own- 
ers whose  lands  have,  under  section  42,  supra,  been  annexed 
to  the  district  by  the  commissioners,  to  have  the  question 
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whether  their  lands  have  been  connected  with  the  ditches 
of  the  district  determined  as  one  of  fact  in  a  proceeding 
in  the  nature  of  quo  warranto,  irrespective  of  the  question 
whether  the  commissioners  acted  fraudulently  in  assuming 
jurisdiction  over  such  lands.  The  statute  makes  no  pro- 
vision for  a  review  of  the  decision  of  the  commissioners 
upon  this  question  of  fact,  and  it  is  too  well  established  to 
require  discussion  that  the  land  owners  are  entitled  to  their 
day  in  court. 

It  is  next  urged  that  the  court  erred  in  overruling  the 
demurrer  to  the  amended  information  because  the  amended 
information  is  double,  in  that  it  charges  the  defendants  with 
sixty-two  separate  and  distinct  usurpations,  this  contention 
being  based  on  the  fact  that  the  amended  information  at- 
tacks the  legality  of  the  annexation  of  sixty-two  tracts  of 
land  upon  the  relation  of  more  than  fifty  land  owners  who 
own  their  lands  in  severalty.  This  suit  was  prosecuted  in 
the  name  of  the  People  upon  the  relation  of  the  several 
relators,  and  in  People  v.  O'Connor,  239  111.  272,  referring 
to  the  practice  in  such  cases,  it  was  said:  "The  uniform 
practice  has  been  in  this  State,  where  land  owners  seek  to 
question  the  rights  of  drainage  commissioners  to  incorpo- 
rate their  lands  in  a  drainage  district,  to  permit  several 
land  owners  to  join  as  relators  in  the  same  information." 
Moreover,  appellees  are  not  now  in  a  position  to  question 
this  action  of  the  court,  because  by  pleading  to  the  infor- 
mation they  waived  their  demurrer  and  cannot  now  assign 
error  upon  the  action  of  the  court  in  overruling  the  de- 
murrer. Beer  v.  Philips,  Breese,  44;  Nordhaus  v.  Vatv- 
dalia  Railroad  Co.  242  111.  166. 

The  cross-errors  are  not  well  assigned. 

The  principal  ground  relied  upon  by  appellants  for  re- 
versal is,  that  the  court  erred  in  refusing  a  peremptory  in- 
struction, offered  at  the  close  of  all  the  evidence,  directing 
the  jury  to  return  a  verdict  of  guilty  against  the  defend- 
ants as  to  each  tract  of  land  belonging  to  the  relators. 
205  -21 
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This  instruction  should  have  been  given.  The  commission- 
ers having  attempted  to  justify  their  action  in  annexing  the 
lands  of  the  relators  to  the  drainage  district  and  in  exer- 
cising the  authority  of  drainage  commissioners  over  those 
lands  on  the  ground  that  the  relators  had  connected  their 
lands  with  the  ditches  of  the  district,  it  was  incumbent 
upon  them  to  prove  such  connection  as  to  each  tract  of 
land  in  controversy.  (People  v.  City  of  Peoria,  166  111. 
517;  People  v.  Bug  River  Drainage  District,  189  id.  55.) 
This  they  not  only  failed,  to  do,  but,  on  the  contrary,  the 
evidence  offered  by  them  shows  that  no  such  connection  had 
been  made  as  would  warrant  them  in  assuming  jurisdiction 
over  the  lands  of  any  of  the  relators*  The  theory  upon 
which  the  commissioners  proceeded  in  annexing  these  lands 
to  the  district  seems  to  have  been  that  section  42  of  the 
Farm  Drainage  act  authorized  them  to  annex  to  the  dis- 
trict all  lands  whose  waters  ultimately  found  their  way  into 
the  ditches  of  the  district.  This  is  apparent  from  the  tes- 
timony of  the  commissioners.  J.  A.  Rayhill,  one  of  the 
commissioners,  testified:  "We  went  over  all  these  lands 
when  we  were  seeking  to  annex  them  to  the  district,  and 
found  them  all  higher  than  the  drainage  district  lands, 
*  *  *  We  took  the  water  and  the  levels  of  the  land, 
and  wherever  the  water  sloped  so  as  to  drain  towards  the 
district  and  the  water  finally  ran  into  the  district  we  in- 
cluded that  tract,  and  that  is  true  as  to  any  tract  in  the 
information.  The  way  we  found  it,  we  found  where  the 
watershed  was,  where  the  water  ran  off  into  some  other 
outlet  and  where  the  water  ran  into  the  district,  and  if  it 
drained  towards  and  finally  emptied  into  it  we  attached 
them."  W.  D.  Fribley,  another  of  the  commissioners,  tes- 
tified: "We  were  aiming  to  take  in  this  watershed  and 
waters  that  run  into  this  ditch  with  the  ditches  that  drained 
the  land.  We  were  undertaking  to  take  in  all  the  lands, 
with  their  ditches  and  drains,  that  drained  into  this  ditch; 
and  that  was  what  we  did,  and  that  was  particularly  the 
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basis  that  determined  in  taking  it  in.  We  considered  that 
whatever  waters  finally  ran  into  the  ditch  would  be  bene- 
ficial to  the  land.  That  reason,  coupled  with  the  reason 
that  we  were  put  to  a  great  expense  to  take  care  of  their 
water,  was  the  reason."  Upon  no  other  theory  could  the 
commissioners  have  annexed  the  lands  of  the  relators  to 
the  drainage  district.  There  is  no  proof  whatever  showing 
that  any  individual  relator  has  directly  connected  a  ditch 
carrying  water  from  his  or  her  land  with  a  ditch  of  the 
district,  nor  that  he  or  she  has  connected  a  ditch  carry- 
ing water  from  his  or  her  land  with  any  ditch  theretofore 
artificially  connected  with  the  district  ditch.  The  evidence 
shows  that  the  lands  included  in  the  drainage  district  as 
originally  formed,  so  far  as  drainage  is  concerned,  are,  and 
always  have  been,  servient  to  the  lands  of  the  relators,  and 
that  the  relators  have  done  nothing  further  than  to  collect 
the  surface  waters  upon  their  respective  tracts  of  land  and 
by  means  of  tile  drains  and  open  ditches  conduct  them,  in 
the  natural  course  of  drainage,  into  natural  water-courses 
which  either  directly  or  indirectly  have  as  their  outlet  the 
ditches  of  the  district.  Such  acts  on  the  part  of  land  own- 
ers outside  a  drainage  district  do  not  constitute  connecting 
with  the  ditches  of  the  district  within  the  meaning  of  the 
statute.  In  order  to  establish  that  a  tract  of  land  lying 
outside  a  drainage  district  has  been  connected  by  the  owner 
with  the  ditches  of  the  district  it  is  not  sufficient  to  merely 
show  that  the  waters  from  that  tract  ultimately  pass  into 
and  through  the  district  ditches,  but  it  must  further,  appear 
that  an  artificial  ditch  has  been  constructed  leading  from 
that  land  directly  into  the  district  ditch  or  into  some  ditch 
which  has  been  theretofore  artificially  connected  with  the 
drainage  ditch.  Such  is,  in  effect,  the  substance  of  our 
previous  decisions  upon  this  question.  (People  v.  Drain- 
age District,  155  111.  45;  People  v.  Wild  Cat  Drainage 
District,  181  id.  177;  Gar  Creek  Drainage  District  v.  Wag- 
ner, 256  id.  338.)    The  proof  fails  to  show  that  any  of  the 
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relators'  lands  have  been  so  connected,  and  the  authority  of 
the  drainage  commissioners  to  annex  the  lands  in  contro- 
versy to  the  district  was  therefore  not  established. 

The  judgment  of  the  circuit  court  is  reversed  and  the 

cause  remanded.  „  ,       ,  .    , 

Reversed  and  remanded. 


Ann  E.  Pyatt,  Appellant,  vs.  Minnie  D.  Riley,  Appellee. 
Opinion  Hied  October  16,  1014 — Rehearing  denied  Dec.  3,  1014. 

1.  Practice — pleadings  may  be  amended  when  the  cause  is  re- 
manded generally.  Where  a  judgment  is  reversed  and  the  cause 
is  remanded,  generally,  for  a  new  trial,  the  defendant  may  amend 
her  pleadings  and  present  any  additional  defense  she  may  have  to 
the  plaintiff's  claim. 

2.  Trusts — what  does  not  tend  to  show  that  grantee  in  sheriff's 
deed  holds  the  title  in  trust  The  mere  facts  that  the  owner  of  the 
equity  of  redemption  in  land  sold  on  execution  was  at  his  mother's 
house  at  the  time  the  certificate  of  sale  was  assigned  to  her  and 
made  no  objection,  and  that  the  mother  knew  that  a  suit  for  di- 
vorce was  pending  against  the  son,  do  not  tend  to  show  that  the 
mother's  purchase  was  in  trust  for  his  benefit. 

3.  Same — when  trustee  is  not  disqualified  from  purchasing  land. 
The  fact  that  the  testator's  wife  is  made  trustee  for  the  sole  pur- 
pose of  applying  the  rents  of  the  land  upon  the  mortgage  indebt- 
edness of  the  testator  does  not  disqualify  her  from  purchasing  a 
certificate  of  sale  for  a  portion  of  the  land  sold  to  satisfy  a  judg- 
ment against  a  devisee. 

4.  Same — when  widow  is  entitled  to  the  first  $300  received  from 
rents  and  profits.  Where  land  is  devised  to  the  testator's  son  for 
life,  burdened  with  a  lien  thereon  for  the  sum  of  $500  per  annum 
to  be  paid  to  the  testator's  widow  out  of  the  rents  and  profits,  the 
widow  is  entitled  to  the  first  $500  received  from  rents  and  profits. 

Appeal  from  the  Circuit  Court  of  Moultrie  county ;  the 
Hon.  W.  G.  Cochran,  Judge,  presiding. 

F.  J.  Thompson,  and  Whitley,  Fitzgerald  &  Mc- 
Laughlin, for  appellant. 
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E.  J.  Miller,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Minnie  D.  Riley,  the  appellee,  (formerly  Minnie  D. 
Pyatt.)  secured  a  decree  of  divorce  and  for  alimony  against 
Edward  C.  Pyatt  in  the  district  court  of  Chautauqua  county, 
Kansas.  She  thereafter  commenced  an  attachment  suit  in 
the  circuit  court  of  Moultrie  county,  Illinois,  against  Pyatt, 
based  upon  the  said  decree  for  alimony,  and  levied  upon 
160  acres  of  land  as  the  property  of  Pyatt.  Ann  E.  Pyatt, 
the  appellant,  filed  an  interplea,  claiming  title  to  the  land  by 
virtue  of  a  sheriffs  deed  to  140  acres  issued  upon  a  certifi- 
cate of  sale  which  had  been  assigned  to  her  by  the  Piano 
Manufacturing  Company,  and  a  sheriff's  deed  to  20  acres 
issued  upon  a  certificate  of  sale  which  had  been  assigned 
to  her  by  the  purchaser  at  a  sale  under  a  judgment  in 
favor  of  Spitler  &  Jennings.  The  circuit  court  adjudged 
that  the  title  of  appellant  to  the  140  acres  was  void  and 
that  her  title  to  the  20  acres  was  valid.  On  appeal  to  this 
court  the  judgment  of  the  circuit  court  finding  the  title  to 
the  20  acres  in  appellant  was  affirmed,  and  in  so  far  as  it 
found  appellant's  title  to  the  140  acres  was  void  the  judg- 
ment was  reversed  and  the  cause  was  remanded  to  the  cir- 
cuit court  for  a  new  trial.  (Pyatt  v.  Riley,  252  111.  36.) 
When  the  cause  was  re-docketed  in  the  circuit  court  appel- 
lee obtained  leave  to  file  seven  additional  replications  to 
the  interplea,  whereby  she  set  up,  in  substance,  that  the 
naked  legal  title  to  the  140  acres  was  placed  in  appellant 
for  the  purpose  of  defrauding  appellee  out  of  the  amount 
of  alimony  awarded  her  by  said  decree,  and  that  appellant 
holds  the  title  to  the  said  140  acres  as  trustee  for  Edward 
C.  Pyatt. 

It  is  urged  that  the  cdurt  erred  in  permitting  the  addi- 
tional replications  to  be  filed,  for  the  reason  that  on  the 
first  trial  the  only  ground  on  which  appellant's  title  was 
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attacked  was  that  the  judgments  on  which  her  sheriffs 
deeds  were  based  were  invalid,  and  that  appellee  should  not 
now  be  permitted,  after  that  matter  had  been  litigated  and 
determined  against  her  in  this  court,  to  thus  attack  the 
title  of  appellant  upon  a  new  and  entirely  different  ground. 
When  the  former  judgment  was  reversed  by  this  court  the 
cause  was  remanded  to  the  circuit  court  for  a  new  trial. 
The  cause  was  re-docketed  in  the  circuit  court,  and  appel- 
lee was  entitled  to  a  new  trial  pursuant  to  the  mandate  of 
this  court  and  was  entitled  to  amend  her  pleadings  and 
present  any  additional  defense  she  might  have  to  appellant's 
claim.  In  passing  upon  this  question  in  Dinsmoor  v.  Rowse, 
211  111.  317,  we  said:  "The  rule  is,  that  when  a  decree  or 
judgment  is  reversed  and  the  cause  is  remanded  without 
specific  directions  the  judgment  of  the  court  below  is  en- 
tirely abrogated,  and  the  cause  then  stands  in  the  court 
below  precisely  as  if  no  trial  had  occurred,  and  the  lower 
court  has  the  same  power  over  the  record  as  it  had  be- 
fore its  judgment  or  decree  was  rendered,  and  may  permit 
amendments  to  the  pleadings  and  the  introduction  of  other 
evidence,  so  long  as  the  same  are  not  inconsistent  with  the 
principles  announced  by  the  court  of  review  and  do  not  in- 
troduce grounds  that  did  not  exist  at  the  hearing  in  the 
court  below. — Palmer  v.  Woods,  149  111.  146;  Perry  v. 
Burton,  126  id.  599;  Rush  v.  Rush,  170  id.  623."  This 
has  been  the  holding)  of  this  court  ever  since  the  decision 
in  Chickering  v.  Failes,  29  111.  294.  The  court  did  not  err 
in  permitting  the  additional  replications  to  be  filed. 

At  the  close  of  appellee's  case,  and  again  at  the  close 
of  all  the  evidence,  appellant  requested  the  court  to  give  a 
peremptory  instruction  directing  the  jury  to  find  the  issues 
in  her  favor,  and  the  refusal  of  this  instruction  is  assigned 
as  error.  The  evidence  offered  on  behalf  of  appellee  tended 
to  prove  that  E.  A.  Pyatt,  the  husband  of  appellant,  died 
testate;  that  by  his  will  he  devised  to  his  son,  Edward  C. 
Pyatt,  during  his  natural  life,  and  at  his  death  to  the  heirs 
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of  his  body,  the  140  acres  of  land  involved  as  well  as  the 
20  acres  also  involved  on  the  former  appeal ;  that  the  lands 
thus  devised  were  charged  with  a  lien  for  the  sum  of  $500 
per  annum,  to  be  paid  annually,  out  of  the  rents  and  profits 
thereof,  to  appellant  until  her  death ;  that  the  will  further 
provided  that  as  a  portion  of  his  real  estate  was  encum- 
bered by  mortgages  and  he  might  increase  his  mortgage 
indebtedness  during  his  lifetime,  and  as  he  desired  that 
one-fifth  of  such  encumbrances  should  be  borne  by  his 
grandchildren  and  the  remainder  equally  by  all  his  children, 
he  appointed  his  wife  as  trustee,  without  bond,  to  take  im- 
mediate possession  of  all  his  real  estate  and  apply  the  pro- 
ceeds of  the  same  to  the  payment  of  such  indebtedness 
until  the  same  should  be  fully  paid,  and  that  the  bequests 
made  to  his  children  and  grandchildren  should  be  suspended 
until  the  discharge  of  such  indebtedness;  that  a  certificate 
of  sale  of  the  140  acres  in  question  was  executed  and  de- 
livered by  the  sheriff  to  the  Piano  Manufacturing  Company 
July  21,  1906,  pursuant  to  a  sale  under  execution  against 
the  lands  of  Edward  C.  Pyatt;  that  on  or  about  July  17, 
1907,  this  certificate  of  sale  was  assigned  and  transferred 
by  the  Piano  Manufacturing  Company  to  appellant  for  the 
sum  of  $111.88,  and  on  October  31,  1907,  the  sheriff  exe- 
cuted and  delivered  to  her  a  deed  to  the  land;  that  on 
April  22,  1907,  appellant  filed  her  final  report  as  trustee 
under  the  will  of  her  husband,  which  report  was  approved 
in  the  month  of  September  following  and  appellant  was 
discharged  as  such  trustee;  that  on  August  22,  1907,  ap- 
pellant received  $146.45  from  the  sale  of  oats,  on  Septem- 
ber 1  $120  for  pasture,  and  from  September  18  to  Sep- 
tember 25  $224.48  for  corn, — all  from  the  160  acres  in 
question;  that  on  June  17,  1907,  appellee  brought  her  suit 
for  divorce  against  Edward  C.  Pyatt  in  the  district  court 
of  Chautauqua  county,  Kansas,  and  on  that  day  summons 
was  served  upon  said  Edward  C.  Pyatt;  that  on  Septem- 
ber 16,  1907,  a  decree  of  divorce  was  entered  in  that  cause 
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and  a  decree  for  $1000  alimony  against  Edward  C.  Pyatt; 
that  during  the  latter  part  of  June,  1907,  Edward  C.  Pyatt 
visited  appellant  at  her  home,  in  Decatur,  Illinois,  and  re- 
mained there  until  about  the  middle  of  August ;  that  while 
he  was  there  his  mother  talked  to  him  about  the  purchase 
of  the  certificate  of  sale  from  the  Piano  Manufacturing 
Company  and  he  made  no  objection  to  the  purchase;  that 
at  that  time  appellant  knew  that  the  divorce  suit  was  pend- 
ing in  Kansas  and  had  written  appellee  in  reference  to  the 
trouble  between  her  and  her  husband,  in  which  letter  she 
stated  that  no  property  that  she  had  anything  to  do  with 
would  be  "fooled  away  with  lawyers;"  that  in  the  opinion 
of  appellee  the  annual  rental  value  of  the  land  in  question 
was  seven,  eight  or  nine  dollars  per  acre. 

Viewed  in  the  light  most  favorable  to  appellee,  this  evi- 
dence falls  far  short  of  showing  that  the  mere  naked  title 
to  this  140  acres  was  vested  in  appellant  and  that  Edward 
C.  Pyatt  was  the  beneficial  owner.  The  mere  fact  that  Ed- 
ward C.  Pyatt  was  present  at  his  mother's  home  at  the 
time  the  certificate  of  sale  was  assigned  to  her  does  not 
tend  to  prove  that  the  transaction  was  for  his  benefit.  The 
fact  that  appellant  knew,  at  the  time  she  purchased  the  cer- 
tificate of  sale,  that  the  divorce  suit  was  pending  in  Kan- 
sas has  no  bearing  whatever  upon  the  question  whether  she 
purchased  the  certificate  for  the  benefit  of  her  son. 

Appellee  assumes  that  the  purchase  and  assignment  of 
the  certificate  of  sale  was  a  transaction  between  appellant 
and  Edward  C.  Pyatt,  and  seeks  to  invoke  the  rule  which 
applies,  when  the  rights  of  creditors  are  involved,  to  trans- 
actions between  parent  and  child  where  fraud  is  alleged  and 
where  it  is  claimed  that  the  consideration  is  grossly  inade- 
quate. This  was  not  a  transaction  between  appellant  and 
her  son.  The  Piano  Manufacturing  Company  held  the  cer- 
tificate of  sale.  Edward  C.  Pyatt  had  the  right  to  redeem. 
Appellant  had  no  rights  in  the  premises  whatever,  and  it 
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was  entirely  optional  with  the  Piano  Manufacturing  Com- 
pany whether  it  should  sell  and  assign  the  certificate  of  sale 
to  her.  It  does  not  appear  that  Edward  C.  Pyatt  in  any 
way  participated  in  the  negotiations  leading  to  the  sale 
and  transfer  of  the  certificate  of  sale,  and  in  the  absence 
of  proof  it  will  not  be  presumed  that  he  did  so,  as  the 
transaction  was  wholly  between  appellant  and  the  holder 
of  the  certificate  of  sale. 

It  is  contended  that  as  appellant  was  acting  as  trustee 
under  her  husband's  will  and  had  not  yet  been  discharged, 
the  purchase  of  the  certificate  of  sale  by  her  inured  to  the 
benefit  of  her  son.  Appellant  was  appointed  trustee  under 
the  will  of  E.  A.  Pyatt  for  the  specific  purpose  of  liquidat- 
ing the  mortgage  indebtedness  of  the  testator  and  for  no 
other  purpose.  She  was  under  no  obligation  as  trustee,  and 
indeed  had  no  right,  to  use  the  funds  of  the  estate,  if 
any  there  were,  to  liquidate  the  indebtedness  of  Edward 
C.  Pyatt. 

There  is  no  evidence  whatever  tending  to  show  that 
Edward  C.  Pyatt  is  the  beneficial  owner  of  this  property, 
and  the  peremptory  instruction  should  therefore  have  been 
given. 

As  the  cause  must  be  remanded  for  another  trial,  it  will 
be  necessary  to  note  some  of  the  objections  made  to  in- 
structions given  on  behalf  of  appellee. 

By  the  seventh  instruction  the  jury  were  told,  in  sub- 
stance, that  though  the  common  design  is  the  essence  of 
the  charge  of  conspiracy,  it  is  not  necessary  to  prove  that 
the  defendants  actually  came  together  and  agreed,  in  terms, 
to  that  design  and  to  pursue  it  by  common  means,  and 
that  if  they  believed,  from  the  evidence  and  circumstances 
proven,  that  Edward  C.  Pyatt  and  appellant  talked  about 
the  transfer  of  the  property  to  appellant  before  the  trans- 
fer was  made,  and  that  both  knew  at  that  time  that  the 
transfer  of  said  land  to  appellant  would  have  the  effect  of 
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defrauding  appellee  and  preventing  her  from  collecting  any 
decree  which  she  might  obtain  against  him,  then,  in  law, 
both  Edward  C.  Pyatt  and  appellant  are  deemed  to  have 
intended  to  work  together  in  harmony,  with  the  purpose  in 
view  of  defrauding  appellee.  Other  instructions  were  given 
to  the  same  effect  which  directed  a  verdict  for  appellee. 
These  instructions  are  clearly  wrong.  It  was  only  in  the 
event  that  the  property  was  purchased  for  the  benefit  of 
Edward  C.  Pyatt  and  the  title  taken  in  appellant  to  defraud 
creditors  that  appellee  was  entitled  to  recover. 

By  another  instruction  the  jury  were  told  that  as  be- 
tween appellant  and  her  son  she  was  not  entitled  to  the 
rents  and  profits  from  the  land  in  question  until  October 
31,  1907, — the  date  of  the  sheriff's  deed.  By  the  will  of 
E.  A.  Pyatt  the  160  acres  in  question  were  devised  to  Ed- 
ward C.  Pyatt  during  his  natural  life,  burdened  with  a  lien 
thereon  for  the  sum  of  $500  per  annum,  to  be  paid  an- 
nually out  of  the  rents  and  profits.  As  between  appellant 
and  her  son  she  was  entitled  to  the  first  $500  received 
from  the  rents  and  profits  on  the  160  acres,  and  the  court 
erred  in  instructing  the  jury  otherwise. 

The  court  further  instructed  the  jury  that  a  conspiracy 
is  an  agreement  made  between  two  or  more  persons  to  do 
an  unlawful  act  or  to  do  a  lawful  act  by  unlawful  means. 
This  instruction  was  inapplicable  to  this  case  and  should 
not  have  been  given. 

Other  criticisms  are  made  to  the  instructions  given,  but 
the  same  are  without  merit. 

For  the  reasons  given,  the  judgment  of  the  circuit  court 
is  reversed  and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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Mary  Hartnett,  Appellant,  vs.  The  Boston  Store  op 
Chicago,  Appellee. 

Opinion  filed  October  16,  1014 — Rehearing  denied  Dec.  4,  1014. 

1.  Negligence — the  essential  elements  of  actionable  negligence. 
The  essential  elements  of  actionable  negligence  are,  first,  a  duty 
imposed  by  law  to  exercise  care  in  favor  of  the  person  for  whose 
benefit  the  duty  is  imposed;  second,  the  failure  to  perform  that 
duty;  and  third,  a  consequent  injury  so  connected  with  the  fail- 
ure to  perform  the  duty  that  the  failure  is  the  proximate  cause  of 
the  injury. 

2.  Same — what  necessary  to  constitute  proximate  cause.  To 
make  a  breach  of  duty  the  proximate  cause  of  an  injury  the  in- 
jury must  be  the  natural  and  probable  result  of  the  negligent  act 
or  omission  and  be  of  such  a  character  as  an  ordinarily  prudent 
person  ought  to  have  foreseen  might  occur  as  a  probable  result  of 
the  negligence,  although  it  is  not  essential  that  the  person  charged 
with  negligence  should  have  foreseen  the  precise  injury  which 
might  result  from  his  act. 

3.  Same — when  negligence  is  not  the  proximate  cause  of  an  in- 
jury. If  the  negligence  complained  of  does  nothing  more  than 
furnish  a  condition  by  which  the  injury  is  made  possible,  and  that 
condition  causes  an  injury  by  the  subsequent  independent  act  of  a 
third  person,  the  creation  of  the  condition  is  not  the  proximate 
cause  of  the  injury. 

4.  Same — when  violation  of  ordinance  against  selling  guns  to 
minors  does  not  create  liability.  The  mere  violation  of  an  ordi- 
nance prohibiting  the  sale  of  guns  to  minors  does  not  render  the 
seller  liable  for  an  injury  caused  by  the  purchaser,  a  boy  fifteen 
years  old,  who,  while  shooting  with  the  gun  at  a  target  on  the 
fence  in  his  back  yard,  shot  a  person  walking  in  the  alley,  where 
there  is  no  averment  in  the  declaration  that  the .  purchaser  of  the 
gun  was  inexperienced  in  the  use  of  fire-arms  or  unfit  in  anywise 
to  handle  or  use  them. 

5.  Appeals  and  errors — when  party  need  not  state  what  he  ex- 
pects to  prove.  Where  a  question  is  in  proper  form  and  clearly 
admits  of  an  answer  relative  to  the  issue  and  favorable  to  the 
party  calling  the  witness,  the  party  is  not  bound  to  state  the  facts 
proposed  to  be  proved  by  the  answer  when  an  objection  is  sus- 
tained to  the  question  unless  the  court  requires  him  to  do  so. 

6.  Same — when  right  to  urge  a  ruling  on  evidence  as  error  is 
waived.  The  right  to  urge  as  error  a  ruling  on  evidence  is  waived 
where  the  written  motion  for  new  trial  makes  no  mention  of  any 
ruling  on  the  admission  or  exclusion  of  evidence. 
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Appeal  from  the  Branch  "D"  Appellate  Court  for  the 
First  District ; — heard  in  that  court  on  writ  of  error  to  the 
Superior  Court  of  Cook  county;  the  Hon.  Albert  C. 
Barnes,  Judge,  presiding. 

R.  Wilson  More,  and  Fred  B.  Hovey,  (George  H. 
Mason,  of  counsel,)  for  appellant. 

Moses,  Rosenthal  &  Kennedy,  (Hamilton  Moses, 
and  Walter  Bachrach,  of  counsel,)  for  appellee.       • 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

This  is  an  appeal  granted  on  a  certificate  of  importance 
by  the  Appellate  Court  for  the  First  District  from  a  judg- 
ment of  that  court  affirming  a  judgment  of  the  superior 
court  of  Cook  county  in  an  action  on  the  case  brought  by 
Mary  Hartnett,  appellant,  against  the  Boston  Store  of  Chi- 
cago, appellee,  to  recover  damages  alleged  to  have  resulted 
from  a  violation  of  an  ordinance  of  the  city  of  Chicago 
which  forbids  the  sale  of  fire-arms  to  minors.  The  judg- 
ment was  in  favor  of  the  defendant  and  was  entered  on  a 
verdict  of  the  jury  directed  by  the  court. 

The  declaration  consisted  of  a  single  count,  which  set 
out  section  883  of  an  ordinance  of  the  city  of  Chicago, 
as  follows: 

"Sec.  883.  Fire-arms — Minors. — No  person  shall  sell, 
loan  or  furnish  to  any  minor  any  gun,  pistol  or  other  fire- 
arm, or  any  toy  gun,  toy  pistol  or  other  toy  fire-arm  in 
which  any  explosive  substance  can  be  used,  within  the  city, 
under  a  penalty  of  not  more  than  $100  for  each  offense: 
Provided,  that  minors  may  be  permitted,  with  consent  of 
their  parents  or  guardians,  to  use  fire-arms  on  the  prem- 
ises of  a  duly  licensed  shooting  gallery,  gun  club  or  rifle 
club,  or  to  secure  a  permit  to  shoot  game  birds  in  accord- 
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ance  with  the  provisions  of  section  i486  of  chapter  39  of 
this  ordinance." 

It  was  then  charged  that  the  defendant,  by  its  servants, 
negligently  and  carelessly,  and  in  disobedience  of  the  ordi- 
nance, sold  to  Oscar  Soderquist,  a  minor  of  the  age  of 
fifteen  years,  a  gun  in  which  explosive  substances  could  be 
used,  together  with  certain  cartridges  to  be  used  in  said 
gun;  that  Oscar  Soderquist  caused  the  gun  to  be  loaded 
with  cartridges,  and  by  means  of  the  gun  discharged  a 
leaden  bullet  from  the  gun  by  reason  of  the  negligence  of 
the  defendant  in  selling  the  gun  and  thereby  placing  it 
within  the  power  of  Soderquist  to  discharge  the  bullet  from 
the  gun,  and  that  the  bullet  struck  the  plaintiff  while  she 
was  passing  along  a  public  alley,  causing  injury  and  dam- 
age to  her. 

The  plaintiff  offered  in  evidence  the  ordinance,  together 
with  proof  that  the  defendant  sold  to  Oscar  Soderquist,  a 
boy  fifteen  years  of  age,  a  twenty-two  caliber  rifle  and  two 
boxes  of  cartridges;  that  Soderquist  took  the  gun  home 
and  hid  it  for  two  days,  and  then  took  the  gun  out  and 
put  up  a  tin  target  on  the  fence  in  the  back  yard  of  his 
home  and  shot  at  the  target,  and  that  he  missed  the  tar- 
get and  the  bullet  went  through  the  fence  and  struck  the 
plaintiff,  who  was  walking -in  the  public  alley  back  of  the 
fence,  causing  the  injuries  for  which  the  suit  was  brought. 
Thereupon  the  defendant  moved  the  court  to  instruct  the 
jury  to  find  it  not  guilty,  and  the  court  gave  the  instruction. 
The  plaintiff  moved  the  court  to  set  aside  the  verdict  and 
grant  a  new  trial,  and  alleged  as  grounds  therefor  error  in 
giving  the  instruction  and  that  the  verdict  was  contrary  to 
the  law  and  the  evidence. 

There  are  three  essential  elements  in  actionable  negli- 
gence: First,  a  duty  imposed  by  law  to  exercise  care  in 
favor  of  the  person  for  whose  benefit  the  duty  is  imposed ; 
second,  the  failure  to  perform  that  duty ;  and  third,  a  con- 
sequent injury  so  connected  with  the  failure  to  perform  the 
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duty  that  the  failure  is  the  proximate  cause  of  the  injury. 
What  constitutes  proximate  cause  has  been  defined  in  nu- 
merous decisions,  and  there  is  practically  no  difference  of 
opinion  as  to  what  the  rule  is.     The  injury  must  be  the 
natural  and  probable  result  of  the  negligent  act  or  omission 
and  be  of  such  a  character  as  an  ordinarily  prudent  person 
ought  to  have  foreseen  might  probably  occur  as  a  result  of 
the  negligence,  although  it  is  not  essential  that  the  person 
charged  with  negligence  should  have  foreseen  the  precise 
injury  which  might  result  from  his  act.rif  the  negligence 
does  nothing  more  than  furnish  a  condition  by  which  the 
injury  is  made  possible,  and  that  condition  causes  an  injury 
by  the  subsequent  independent  act  of  a  third  person,  the 
creation  of  the  condition  is  not  the  proximate  cause  of  the 
injury.  1(Cooley  on  Torts, — 3d  ed. — 99;  Chicago  Hair  and 
Bristle  Co.  v.  Mueller,  203  111.  558;  Seith  v.  Commonwealth 
Electric  Co.  241  id.  252.)    The  declaration  alleged,  and  the 
evidence  proved,  the  existence  of  a  duty  not  to  sell  to  any 
minor  riny  gun  in  which  an  explosive  substance  could  be 
used,  within  the  city  of  Chicago,  and  the  breach  of  that 
duty  by  the  sale  of  the  gun  to  the  boy  fifteen  years  old. 
It  was  also  proved  that  an  injury  resulted  to  the  plaintiff 
from  the  intentional  act  of  the  boy  in  loading  the  gun  and 
shooting  at  a  target,  and  the  intermediate  question  between 
the  injury  and  the  sale  was  whether  the  two  were  so  con- 
nected that  the  sale  of  the  unloaded  gun  was  the  proximate 
cause  of  the  injury.     The  ordinance  creates  an  arbitrary 
rule  based  solely  on  the  age  of  any  person  to  whom  a  gun, 
pistol,  toy  gun,  toy  pistol  or  other  toy  fire-arm  might  be 
sold,  and  as  age  is  one  of  the  essential  elements  to  be  con- 
sidered in  anticipating  probable  consequences,  it  is  not  ques- 
tioned but  that  it  was  within  the  power  of  the  city  to  enact 
such  an  ordinance.     It  would  be  a  violation  of  the  ordi- 
nance to  sell  a  gun  to  a  young  man  within  one  day  of 
twenty-one  years  old,  although  he  might  be  most  skillful, 
careful  and  experienced  in  the  use  of  guns.    The  ordinance 


Digits 


zed  by  G00gle 


Die.  '14.]    Hartnett  v.  Boston  Store  op  Chicago.     335 

does  not  prohibit  the  sale  of  cartridges  or  other  explosive 
substances,  and  the  mere  sale  and  delivery  to  a  minor  of  an 
unloaded  gun  could  not  produce  such  an  effect  as  resulted 
in  this  case.     If  Soderquist  had  not  had  the  gun  he  could 
not  have  loaded  or  fired  it,  but  the  injury  did  not  result 
from  the  possession  of  the  gun  alone,  but  it  was  due  to 
his  want  of  care  in  the  use  of  it.    In  considering  the  ques- 
tion whether  the  defendant,  in  selling  the  gun  to  Soder- 
quist, might  reasonably  anticipate  that  some  injury  would 
result  to  some  person  by  putting  him  in  possession  of  the 
gun,  there  are  other  things  than  the  mere  question  of  age 
to  be  considered.     A  minor  may  reasonably  be  expected 
to  exercise  that  degree  of  care  which  a  person  of  his  age, 
intelligence,  capacity,  discretion  and  experience  would  natu- 
rally and  ordinarily  use.     (Weick  v.  Lander,  75  111.  93; 
City  of  Chicago  v.  Keefe,  114  id.  222;    Illinois  Central 
Railroad  Co.  v.  Slater,  129  id.  91 ;  Illinois  Iron  and  Metal 
Co.  v.  Weber,  196  id.  526;   Star  Brewery  Co.  v.  Hauck, 
222  id.  348;  McGuire  v.  Guthmann  Transfer  Co.  234  id. 
125.)     A  boy  fifteen  years  of  age  raised  in  the  country 
might  be  perfectly  competent  to  ride  and  handle  horses 
although  not  well  broken  or  to  handle  other  animals,  and 
to  put  him  in  charge  of  one  would  not  lead  a  person  to 
anticipate  any  injury,  while  to  put  a  city  boy  in  the  same 
situation  might  be  grossly  negligent.    Ordinances  frequently 
prohibit  the  sale  of  fireworks  to  minors,  but  if  a  purchaser, 
although  a  minor,  had  been  in  the  business  of  displaying 
fireworks,  the  sale  to  him,  although  in  violation  of  the 
ordinance,  wotrid  not  justify  a  conclusion  that  the  seller 
anticipated  that  a  boy  so  skilled  would  carelessly  handle 
them.    If  a  boy  fifteen  years  of  age  is  wholly  unacquainted 
with  fire-arms  and  has  had  no  experience  in  their  use  it 
would  be  quite  probable  that  some  harm  to  another  would 
follow  from  his  use  of  a  gun,  but  a  boy  of  that  age  who 
has  been  accustomed  to  the  use  of  fire-arms  may  be  far 
more  careful  and  skillful  in  their  use  than  the  ordinary 
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adult,  so  that  the  probabilities  of  consequent  injury  do  not 
depend  solely  upon  the  question  of  age.  During  the  civil 
war  there  were  105,000  boys  not  over  fifteen  years  old, 
more  than  1,000,000  not  over  eighteen  years  old  and  more 
than  2,000,000  not  over  twenty-one  years  old  in  the  Union 
army,  and  it  was  not  considered  that  they  were  unfit  to  be 
trusted  with  fire-arms.  Every  one  under  twenty-one  years 
of  age  would  have  come  within  the  terms  of  this  ordi- 
nance. It  is  common  knowledge  that  the  average  adult 
unaccustomed  to  the  use  of  a  gutf,  when  hunting,  is  a  source 
of  great  danger  to  others  not  to  be  apprehended  from  a 
minor  acquainted  with  fire-arms  and  their  use  under  the 
same  circumstances.  If  a  boy  fifteen  years  old  is  experi- 
enced in  the  use  of  guns  and  acquainted  with  their  con- 
struction and  the  proper  mode  of  carrying,  handling  and 
discharging  them,  and  has  been  careful  in  their  use,  dan- 
ger to  others  would  not  be  reasonably  anticipated  by  a 
person  selling  him  a  gun.  The  declaration  merely  alleged 
the  existence  of  the  ordinance,  the  sale  of  the  gun  and 
the  act  of  Soderquist  which  resulted  in  injury  to  the  plain- 
tiff, and  the  other  essential  fact  from  which  a  jury  might 
infer  that  the  probable  result  would  be  that  he  would  in- 
jure someone  by  his  carelessness  was  omitted  in  allegation 
and  proof.  If  a  mere  violation  of  the  ordinance  created 
a  cause  of  action  for  any  injury  resulting  from  the  care- 
lessness of  the  purchaser,  the  declaration  would  have  been 
as  good  if  it  had  averred  that  Soderquist  was  twenty  years 
old.  The  averment  that  he  was  fifteen  years  old  added 
nothing  to  complete  the  supposed  cause  of  action.  An  un- 
loaded gun  is  not  inherently  dangerous,  and  the  plaintiff 
was  bound  to  allege  and  prove  that  her  injury  might  rea- 
sonably have  been  anticipated  as  a  consequence  of  the  sale 
of  the  gun  to  Soderquist,  but  it  was  not  alleged  that  there 
was  anything  in  the  character  or  disposition  of  Soderquist 
or  such  want  of  skill  and  experience  as  rendered  it  danger- 
ous for  him  to  have  a  gun.    The  evidence,  when  the  court 
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directed  the  verdict,  did  no  more  than  to  show  that  the  de- 
fendant created  a  condition  by  which  the  injury  to  plaintiff 
was  made  possible  through  the  carelessness  of  Soderquist 
On  the  trial  Soderquist  was  a  witness  for  plaintiff  and 
was  asked  a  number  of  questions  evidently  designed  to 
show  that  he  had  never  owned  a  gun  and  was  not  accus- 
tomed to  the  use  of  fire-arms  or  experienced  in  that  respect, 
and  objections  to  the  questions  were  sustained.  Error  is 
assigned  on  the  ruling,  and  one  reply  is  that  the  plaintiff 
made  no  offer  of  proof  as  to  what  the  witness  would  an- 
swer. That  does  not  justify  the  ruling,  because  where  a 
question  shows  the  purpose  and  materiality  of  evidence  it 
is  not  necessary  to  state  what  the  answer  would  be.  If  a 
question  is  in  proper  form  and  clearly  admits  of  an  answer 
relative  to  the  issue  and  favorable  to  the  party  on  whose 
side  the  witness  is  called,  the  party  is  not  bound  to  state 
the  facts  proposed  to  be  proved  by  the  answer  unless  the 
court  requires  him  to  do  so.  (38  Cyc.  1330;  Buckstaff  v. 
Russell,  151  U.  S.  626.)  The  plaintiff,  however,  filed  a 
written  motion  for  a  new  trial  in  which  no  mention  was 
made  of  any  ruling  on  the  admission  of  evidence,  and  the 
objection  and  exception  were  thereby  abandoned.  (Mat- 
thews v.  Granger,  196  111.  164;  Janeway  v.  Burton,  201 
id.  78.)  The  court,  in  the  written  instruction  directing  a 
verdict,  advised  the  jury  that  the  declaration  failed  to  make 
any  allegation  that  the  minor  in  question  was  inexperienced 
in  the  use  of  fire-arms  or  unfit  in  anywise  to  handle  or  use 
them,  and  therefore  omitted  an  element  essential  to  consti- 
tute a  legal  cause  of  action.  It  is  quite  evident  that  the 
ruling  on  the  evidence  was  based  on  the  want  of  an  alle- 
gation of  that  kind,  and  when  the  ruling  was  made,  or  at 
least  when  the  view  of  the  court  became  manifest  in  the 
instruction,  a  motion  to  amend  the  declaration,  if  made, 
ought  to  have  been,  and  undoubtedly  would  have  been, 
granted;    but  the  plaintiff  elected  to  stand  on  the  claim 
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that  an  allegation  and  proof  that  the  ordinance  was  vio- 
lated was  sufficient,  in  law,  to  connect  the  sale  of  the  gun 
with  the  injury  as  the  proximate  cause. 

The  court  did  not  err  in  directing  a  verdict,  and  the 
judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Lillian  Schrag,  who  sued  as  Lillian  Ullrich,  a  minor, 
Defendant  in  Error,  vs.  The  Chicago  City  Railway 
Company,  Plaintiff  in  Error. 

Opinion  Hied  October  16,  1014 — Rehearing  denied  D&.  3,  1014. 

1.  Evidence — scientific  books  not  admissible — extent  to  which 
they  may  be  read  from.  Scientific  books  are  not  admissible  in  evi- 
dence before  a  jury  and  cannot  be  read  from  to  contradict  an  ex- 
pert witness  except  where  such  expert  assumes  to  base  his  opinion 
upon  the  work  of  a  particular  author,  in  which  case  the  work  may 
be  read  in  evidence  to  contradict  him.  (City  of  Bloomington  v. 
Shrock,  no  111.  219,  followed;  Chicago  Union  Traction  Co.  v.  Er- 
trachter,  228  id.  1.14,  explained.) 

2.  Same — when  improper  cross-examination  will  reverse.  In  a 
personal  injury  case,  where  the  only  question  is  the  extent  of  the 
plaintiff's  injury  and  the  chief  witnesses  for  the  defendant  are  two 
medical  experts,  who  base  their  opinions  upon  their  own  observa- 
tion and  experience  without  referring  to  any  text  books  or  text 
writers  upon  the  subject,  it  is  reversible  error  to  permit  plaintiff's 
counsel  to  exhibit  text  books  to  the  witnesses  in  the  presence  of 
the  jury  and  so  cross-examine  them  as  to  give  the  jury  the  im- 
pression the  witnesses  were  testifying  against  recognized  authority 
on  the  subject. 

Farmer,  J.,  dissenting. 

Writ  of  Error  to  the  Branch  "B"  Appellate  Court  for 
the  First  District ; — heard  in  that  court  on  appeal  from  the 
Circuit  Court  of  Cook  county ;  the  Hon.  Du ane  J.  Carnes, 
Judge,  presiding. 

Charles  LeRoy  Brown,  for  plaintiff  in  error. 

Digitized  by  VjOOQlC 


Dk.  '14.]        Ullrich  v.  Chicago  City  Ry.  Co.  339 

James  C.  McShane,  for  defendant  in  error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

The  defendant  in  error,  Lillian  Ullrich,  who  was  then 
a  minor,  by  William  Ullrich,  her  next  friend,  brought  suit 
in  the  circuit  court  of  Cook  county  against  the  Chicago 
City  Railway  Company,  plaintiff  in  error,  to  recover  for 
injuries  alleged  to  have  been  sustained  in  a  street  car  ac- 
cident in  the  city  of  Chicago.  She  recovered  a  judgment 
for  $5500,  which  was  affirmed  by  the  Appellate  Court  for 
the  First  District.  The  cause  has  been  brought  to  this 
court  for  further  review  by  writ  of  certiorari. 

The  points  chiefly  relied  on  for  reversal  are,  (1)  that 
the  court  permitted  an  improper  use  of  medical  books  in 
the  cross-examination  of  expert  witnesses  called  on  behalf 
of  plaintiff  in  error;  and. (2)  that  the  court  erred  in  per- 
mitting the  wife  of  the  next  friend  to  testify  in  behalf  of 
defendant  in  error. 

At  the  beginning  of  the  trial  in  the  circuit  court  the 
plaintiff  in  error  stated  that  the  motorman  who  was  driv- 
ing the  car  which  caused  the  injury  to  defendant  in  error 
was  dead,  and  as  he  was  the  only  person  by  whom  plain- 
tiff in  error  could  have  proved  the  manner  in  which  the 
accident  occurred,  it  was  in  no  position  to  offer  any  evi- 
dence on  the  question  of  liability,  and  it  was  admitted  that 
the  defendant  was  negligent.  The  only  question  left,  there- 
fore, was  to  determine  the  extent  of  plaintiff  in  error's  lia- 
bility, and  the  only  controverted  question  on  the  trial  was 
whether  defendant  in  error  suffered  any  serious  injury. 

It  was  the  contention  of  plaintiff  in  error  that,  aside 
from  some  trivial  bruises,  the  ailments  from  which  defend- 
ant in  error  suffered  after  the  accident  were  due  wholly 
to  conditions  which  existed  prior  to  that  time,  and  that 
the  accident  neither  caused  nor  contributed  to  cause  those 
ailments.     On  the  other  hand,  defendant  in  error  claimed 
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that  before  she  was  injured  her  health  was  good  but  that 
after  the  accident  she  suffered  from  hysteria  and  peritoni- 
tis, and  that  those  afflictions  were  the  result  of  the  accident. 
Considerable  evidence,  both  expert  and  lay,  was  introduced 
by  the  respective  parties  on  this  question.  Evidence  was 
introduced  on  behalf  of  plaintiff  in  error  which  tended  to 
prove  that  defendant  in  error  had  suffered  from  hysteria 
prior  to  the  time  of  the  accident,  and  expert  evidence  was 
offered  to  show  that  the  accident  neither  caused  nor  con- 
tributed to  the  hysteria  which  she  suffered  thereafter.  Two 
expert  fitnesses  were  called  on  behalf  of  plaintiff  in  error 
who  testified  that  hysteria  can  never  be  the  result  of  or 
caused  by  accident  but  that  it  is  congenital.  Each  of  these 
witnesses  based  his  opinion  upon  his  own  personal  observa- 
tions and  experience  and  did  not  rely  upon  any  text  books 
or  writers  upon  this  subject.  It  was  the  theory  of  defend- 
ant in  error  that  hysteria  could  be  caused  by  an  accident, 
and  that  it  was  so  caused  in  this  case  and  was  known  as 
traumatic  hysteria.  Upon  the  cross-examination  of  each  of 
the  expert  witnesses  called  by  plaintiff  in  error  counsel  for 
defendant  in  error  was  permitted,  over  objection,  to  ask  the 
witness  if  there  was  not  a  difference  of  opinion  among  the 
authorities  as  to  whether  hysteria  was  hereditary  or  ante- 
dated convulsion ;  whether  the  witness  knew  of  Dr.  John- 
son's work  on  surgical  diagnosis, — counsel  stating  in  this 
connection  that  he  desired  to  show  that  hysteria  may  exist 
without  any  previous  history  or  any  previous  disposition; 
whether  it  was  not  true  that  much  less  importance  was  at- 
tached by  the  Germans  to  the  necessity  of  pre-disposition 
as  a  cause  of  hysteria  than  by  the  French ;  whether  the 
witness'  source  of  knowledge  of  hysteria  upon  which  he 
was  basing  his  opinion  was  derived  entirely  and  solely  from 
his  own  experience  and  not  by  consulting  any  of  the  au- 
thorities on  the  subject;  whether  his  information  was  based 
upon  the  writings  of  recognized  authorities  on  that  subject; 
whether  the  witness  was  acquainted  with  what  the  authors 


Digits 


zed  by  G00gle 


Dm.  t14.]        Ullrich  v.  Chicago  City  Ry.  Co.  341 

of  the  text  books  of  schools  of  Europe  and  America  said 
in  reference  to  hysteria;  whether  the  witness  could  give 
the  name  of  a  single  book  that  lays  down  the  proposition 
that  hysteria  may  not  result  from  traumatism ;  whether  the 
witness  was  acquainted  with  Bailey's  work  on  the  diseases 
of  the  nervous  system ;  whether  he  had  read  Starr's  work 
on  nervous  diseases,  and  whether  he  was  familiar  with  a 
book  by  Archibald  Church  on  nervous  and  mental  diseases. 
During  this  cross-examination  counsel  for  the  defendant  in 
error  exhibited,  in  the  presence  of  the  jury,  various  text 
books,  stating,  at  times,  the  one  he  was  reading  from  dur- 
ing the  cross-examination,  and  at  one  time  stating  that 
he  had  all  the  books  on  the  subject.  When  an  objection 
was  made  to  the  question  whether  the  witness  could  name 
a  single.book  which  states  that  hysteria  may  not  result  from 
traumatism,  before  the  court  could  rule  upon  the  objection 
counsel  for  defendant  in  error  said:  "Well,  all  right;  if 
it  is  understood  that  he  is  not  relying  upon  the  writings 
of  the  world  and  the  teachings  of  other  men,  but  only  upon 
his  own  experience,  I  am  willing  to  let  it  go  at  that."  At 
another  time  during  the  cross-examination,  counsel  for  de- 
fendant in  error,  in  explaining  why  he  withdrew  a  question, 
made  the  statement:  "I  am  not  looking  for  errors;  he 
(counsel  for  plaintiff  in  error)  wants  some  little  exception ; 
I  do  not  want  him  to  have  any  exceptions." 

The  only  question  involved  on  the  trial  was  the  extent 
of  plaintiff  in  error's  liability.  The  two  expert  witnesses 
referred  to  were  the  chief  witnesses  called  by  plaintiff  in 
error  to  support  its  theory  that  the  disease  from  which  de- 
fendant in  error  was  suffering  was  not  the  result  of  the  in- 
juries received  in  the  accident.  This  testimony  was  on  a 
material  question  and  was  one  of  vital  importance  to  plain- 
tiff in  error,  and  it  was  important  that  no  error  should  in- 
tervene in  the  conduct  of  the  cross-examination. 

The  law  is  well  settled  in  this  State  that  scientific  books 
may  not  be  admitted  in  evidence  before  a  jury,  and  that 
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such  books  cannot  be  read  from  to  contradict  an  expert 
witness  except  where  such  expert  assumes  to  base  his  opin- 
ion upon  the  work  of  a  particular  author,  in  which  case 
that'  work  may  be  read  in  evidence  to  contradict  him.  In 
City  of  Bloomington  v.  Shrock,  no  111.  219,  this  question 
was  involved  and  the  authorities  were"  reviewed  at  some 
length,  and  it  was  there  so  held.  Among  the  reasons 
we  gave  in  support  of  this  holding  were  the  following: 
"Where  a  witness  says  a  thing  or  a  theory  is  so  because 
a  book  says  so,  and  the  book,  on  being  produced,  is  dis- 
covered to  say  directly  to  the  contrary,  there  is  a  direct 
contradiction  which  anybody  can  understand.  But  where  a 
witness  simply  gives  his  opinion  as  to  the  proper  treatment 
of  a  given  disease  or  injury  and  a  book  is  produced  recom- 
mending a  different  treatment,  at  most  the  repugnance  is 
not  of  fact  but  of  theory,  and  any  number  of  additional 
books  expressing  different  theories  would  obviously  be  quite 
as  competent  as  the  first.  But  since  the  books  are  not  ad- 
missible as  original  evidence  in  such  cases,  it  must  follow 
that  they  are  not  admissible  on  cross-examination,  where 
their  introduction  is  not  for  the  direct  contradiction  of 
something  asserted  by  the  witness  but  simply  to  prove  a 
contrary  theory/' 

Defendant  in  error  relies  upon  Chicago  Union  Traction 
Co.  v.  Ertrachter,  228  111.  114,  in  support  of  the  position 
that  an  expert  witness  may  be  cross-examined  as  to  what 
the  authorities  say  upon  any  particular  subject.  The  rule 
as  laid  down  in  the  Shrock  case,  supra,  was  in  no  respect 
changed  by  the  holding  in  the  Ertrachtcr  case.  This  is  evi- 
dent from  the  fact  that  the  Shrock  case  was  cited  and  re- 
lied upon  to  support  the  holding  in  the  Ertrachter  case.  In 
the  Ertrachter  case  no  attempt  was  made  to  contradict  the 
expert  witness.  He  was  simply  asked  to  state  the  names 
of  medical  authorities  in  support  of  the  proposition  to 
which  he  testified.  In  the  case  at  bar  counsel  did  not  of- 
fer any  of  the  medical  works  which  he  pretended  to  have 
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before  him  and  which  he  used  in  the  cross-examination  of 
these  witnesses,  but  he  cannot  be  permitted  to  do  indirectly 
that  which  he  is  not  allowed  to  do  directly.  He  succeeded 
in  conveying  the  impression  to  the  jury  that  these  two  wit- 
nesses were  testifying  against  recognized  authority  on  the 
subject  of  hysteria,  and  that  is  the  only  purpose  which  we 
can  perceive  counsel  could  have  had  in  the  use  he  was  mak- 
ing of  these  various  medical  books.  The  cross-examination 
of  these  witnesses  was  improper  and  constitutes  reversible 
error. 

It  is  contended  that  the  court  erred  in  permitting  the 
wife  of  the  next  friend  to  testify,  upon  the  theory  that 
the  next  friend  was  liable  for  costs  and  was  therefore  in- 
terested in  the  event  of  the  suit.  It  is  not  necessary  for 
us  to  determine  whether  the  next  friend  was  liable  for 
costs,  as  at  the  opening  of  the  trial  counsel  for  plaintiff 
in  error  stated  that  the  negligence  was  admitted  and  that 
the  only  question  to  be  determined  by  the  jury  was  that 
of  the  amount  of  damages  to  which  the  defendant  in  error 
was  entitled.  That  precluded  any  possibility  of  a  judgment 
against  defendant  in  error  or  the  next  friend  for  costs.  As 
Lillian  Ullrich  has  in  the  meantime  attained  the  age  of 
her  legal  majority  there  will  be  no  occasion  for  her  ap- 
pearance by  a  next  friend  in  another  trial,  and  this  ques- 
tion will  not  arise. 

For  the  reason  given,  the  judgments  of  the  circuit  and 
Appellate  Courts  are  reversed  and  the  cause  is  remanded  to 
the  circuit  court  for  a  new  trial. 

Reversed  and  remanded. 

Mr.  Justice  Farmer,  dissenting. 
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Phil  Mitchell  et  al.  Appellees,  vs.  The  Chicago,  Rock 
Island  and  Pacific  Railway  Company,  Appellant. 

Opinion  filed  October  16,  1914 — Rehearing  denied  Dec.  4,  1914. 

This  case  is  controlled  by  the  decision  in  Mitchell  v.  Chicago, 
Burlington  and  Quincy  Railway  Co.  (ante,  p.  300.) 

Farmer  and  Vickers,  JJ.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Rock  Island  county ; 
the  Hon.  R.  W.  Olmsted,  Judge,  presiding. 

Jackson,  Hurst  &  Stafford,  (M.  L.  Bell,  of  coun- 
sel,) for  appellant. 

J.  T.  Kenworthy,  and  S.  R.  Kenworthy,  for  ap- 
pellees. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

This  is  one  of  two  suits  in  ejectment  begun  on  Decem- 
ber 21,  1910,  in  the  circuit  court  of  Rock  Island  county  by 
Phil  Mitchell,  William  C.  Wadsworth  and  Mary  H.  Wads- 
worth,  executors  of  the  will  of  Philemon  L.  Mitchell,  de- 
ceased, to  recover  different  portions  of  First  avenue  in  front 
of  lots  3  and  4  in  block  1  in  the  old  (or  original)  town 
of  Stephenson,  now  a  part  of  the  city  of  Rock  Island,  on 
the  ground  that  they  owned  the  fee  subject  to  the  public 
easement.  This  suit  was  against  the  appellant,  the  Chicago, 
Rock  Island  and  Pacific  Railway  Company,  and  the  other 
was  against  the  Chicago,  Burlington  and  Quincy  Railway 
Company,  and  the  two  were  tried  by  the  court  without  the 
intervention  of  a  jury  and  at  the  same  time  and  upon  the 
same  evidence.  It  appeared  on  the  trial  that  William  C. 
Wadsworth  had  died  before  the  suits  were  begun,  and  the 
appellees,  Phil  Mitchell  and  Mary  H.  Wadsworth,  became 
the  only  plaintiffs.  The  court  found  for  the  plaintiffs  in 
each  suit,  and  in  this  one  entered  judgment  in  their  favor 
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for  a  strip  of  land  occupied  by  the  railroad  tracks  of  appel- 
lant, 26.8/12  feet  wide  north  and  south  by  200  feet  long 
cast  and  west,  in  front  of  lots  3  and  4  artd  extending  to  the 
center  of  Sixteenth  street,  which  adjoins  lot  4  on  the  west 
and  intersects  First  avenue.  Appeals  were  taken  in  both 
cases  and  an  opinion  has  been  filed  in  the  other  case,  en- 
titled Mitchell  v.  Chicago,  Burlington  and  Quincy  Railway 
Co.  (ante,  p.  300,)  in  which  the  facts  proved,  and  the  con- 
clusion therefrom,  are  fully  stated. 

There  is  only  one  question  raised  in  this  appeal  that  was 
not  presented  in  the  other  case,  which  is,  that  the  plaintiffs 
were  not1  invested  by  the  will  with  the  fee  in  the  premises 
but  merely  had  a  power  of  sale  with  no  right  to  the  pos- 
session under  the  law,  as  stated  in  West  v.  Fits,  109  111. 
425,  and  Bmmerson  v.  Merritt,  249  id.  538.  In  reply,  coun- 
sel say  that  the  objection  was  not  presented  to  the  circuit 
court  and  that  it  ought  not  to  be  entertained  now,  because 
the  plaintiffs  were  the  legal  heirs  of  Philemon  L.  Mitchell 
as  well  as  the  executors  of  his  will,  and  if  they  ought  to 
have  sued  as  heirs  an  amendment  might  have  been  made. 
We  cannot  find  that  the  point  was  presented  in  any  manner 
to  the  circuit  court  and  it  has  not  been  mentioned  in  the 
argument  of  the  case  tried  with  this  one.  Whatever  the 
fact  may  be,  we  have  determined  the  issue  between  the  par- 
ties on  the  merits,  and  inasmuch  as  the  plaintiffs  could  not 
succeed  in  their  suit,  either  as  executors  or  heirs-at-law,  we 
will  not  decide  what  estate  they  took  under  the  will.  A 
perfect  defense  was  made  under  the  Statute  of  Limitations 
of  twenty  years,  and  the  evidence  does  not  support  the 
judgment. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Farmer  and  Vickers,  JJ.,  dissenting. 
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O.  R.  Brooks  et  al.  Appellees,  vs.  Frank  L.  Hatch  ct  al. 

Appellants. 

Opinion  filed  October  r6,  1014 — Rehearing  denied  Dec.  o,  1914. 

1.  Drainage — when  limit  of  thirty  cents  per  acre  for  annual 
assessment  does  not  apply.  Under  section  26l/2  of  the  Levee  act, 
as  amended  in  191 3,  the  limit  of  thirty  cents  per  acre  for  the  an- 
nual assessment  does  not  apply  to  districts  which  had  at  the  time 
of  the  amendment,  or  might  thereafter  have,  pumping  plants,  the 
only  limit  in  such  case  being  that  the  amount  cannot  exceed  the 
benefit  to  the  land. 

2.  Same — effect  where  district  has  made  no  adequate  provision 
for  operating  pumping  plant.  The  fact  that  a  levee  drainage  dis- 
trict has  made  no  adequate  provision  for  operating  a  pumping 
plant  does  not  preclude  confirmation  of  an  assessment  to  construct 
such  plant  and  ditches  leading  thereto,  as  the  commissioners  have 
power,  under  sections  17J/2  and  26 1/2  of  the  Levee  act,  as  amended 
in  19T3,  to  make  adequate  provision  for  such  operation  by  annual 
assessments,  and  to  do  so  is  their  imperative  duty,  which  may,  if 
necessary,  be  enforced  by  mandamus. 

Appeal  from  the  County  Court  of  Pike  county;  the 
Hon.  Paul  F.  Grote,  Judge,  presiding. 

William  Mumford,  and  James  H.  Matheny,  for  ap- 
pellants. 

W.  E.  Williams,  and  A.  Clay  Williams,  for  ap- 
pellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  confirmation,  by 
the  county  court  of  Pike  county,  of  a  special  assessment  for 
the  construction  of  an  additional  pumping  plant,  an  addi- 
tional ditch,  and  some  other  work,  in  the  McGee  Creek 
Levee  and  Drainage  District.  The  estimated  cost  of  the 
proposed  work  was  $60,000.  From  the  order  and  judg- 
ment directing  the  levying  of  the  said  assessment  and  an 
annual  assessment  of  $11,000  for  maintaining  the  pumping 
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plants  appellants  prosecuted  an  appeal  to  this  court.  The 
judgment  of  the  county  court  ordering  the  levy  of  a  special 
*  assessment  of  $60,000  for  the  proposed  work  was  affirmed 
but  that  part  of  the  judgment  ordering  an  annual  assess- 
ment of  $11,000  for  maintenance  and  operation  was  re- 
versed and  the  cause  was  remanded  to  the  county  court, 
with  directions  to  sustain  objections  to  the  annual  levy. 
(Brooks  v.  Hatch,  261  111.  179.)  The  cause  was  re-instated 
in  the  county  court  and  a  judgment  rendered  in  accordance 
with  the  directions  of  this  court,  sustaining  objections  of 
appellants  to  the  annual  levy.  The  commissioners  prepared 
and  filed  their  assessment  roll  extending  the  $60,000  against 
the  various  tracts  of  land  in  the  district.  The  appellants 
filed  objections  to  the  assessment  against  their  lands.  The 
first  four  objections  were  substantially  the  same  although 
phrased  in  different  words.  The  objection  presented  by 
them  was,  that  one  of  the  purposes  for  which  the  special 
assessment  was  levied  was  the  construction  of  an  additional 
pumping  plant,  and  no  provision  had  been  made,  or  was 
being  made,  for  the  expense  of  operating  it,  by  an  assess- 
ment of  annual  benefits  or  otherwise.  Objections  5  and  6 
were,  that  the  assessment  against  the  lands  of#appellants  was 
greater  than  the  actual  benefits  that  would  accrue  from  the 
proposed  work  and  greater  than  their  proportionate  share. 
Objection  7  was,  that  none  of  appellants'  lands  would  be 
benefited  by  the  proposed  work.  On  motion  of  appellees 
the  first  four  objections  were  stricken  from  the  files.  A 
hearing  was  had  upon  the  remaining  objections  by  a  jury, 
and  a  verdict  was  returned  making  an  assessment  of  $1670 
against  appellants'  lands,  which  consist  of  more  than  500 
acres. 

Counsel  for  appellants  in  their  briefs  say  the  errors 
assigned  present  the  single  question  whether  a  special  as- 
sessment should  be  confirmed  when  it  is  made  for  the  con- 
struction of  a  pumping  plant,  and  a  ditch  leading  thereto 
depending  upon  the  pumping  plant  for  its  efficiency,  when 
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there  is  no  fund  on  hand,  no  provision  made  or  being  made 
for  its  maintenance,  and  particularly  when  no  provision  has 
been  made  for  the  operation  of  the  pump. 

When  the  McGee  Creek  Levee  and  Drainage  District 
was  organized  an  annual  assessment  of  thirty  cents  per  acre 
was  provided  for  maintenance  and  repairs.  There  are  about 
11,000  acres  of  land  in  the  district,  and  this  annual  assess- 
ment would  produce  $3300.  Appellants  offered  to  prove 
on  the  hearing  that  this  sum  was  wholly  insufficient  to  pay 
for  repairs,  maintenance  and  operation,  that  there  were  no 
funds  on  hand  to  pay  the  operating  expenses  of  the  pump, 
and  that  no  provision  had  been  made,  or  was  being  made, 
therefor.  The  court  sustained  objections  to  this  offered 
evidence. 

Section  17  of  the  original  Levee  act  limited  the  assess- 
ment for  annual  repairs  to  thirty  cents  per  acre  on  the  lands 
of  the  district.  This  was  retained  in  section  17^  of  the 
amendment  of  1885.  Prior  to  1905  there  was  no  statute 
which  expressly  authorized  the  erection  and  maintenance  of 
pumping  plants  in  drainage  districts.  In  1905  an  act  was 
passed  purporting  to  amend  the  Levee  act,  and  authorizing 
the  erection,  maintenance  and  operation  of  one  or  more 
pumping  plants,  when  necessary  for  the  proper  drainage 
of  the  lands  of  the  district,  out  of  funds  raised  by  special 
assessment.  This  act  was  amended  in  1907,  and  as  amended 
authorized  an  assessment  of  sixty  cents  per  acre  for  the 
maintenance  and  operation  of  a  pumping  plant  or  plants 
and  the  repair  of  drains  and  ditches.  The  act  was  again 
amended  in  191 1,  and  as  amended  authorized  the  levying 
of  such  annual  amount  of  benefits  for  operating  pumping 
plants  and  maintaining  and  repairing  ditches  and  levees  as 
the  court  found  would  accrue  to  the  lands  and  were  neces- 
sary for  those  purposes.  No  limit  was  placed  on  the  annual 
amount  of  the  levy  except  the  necessities  of  the  district  and 
the  benefits  to  the  land.  All  three  of  these  acts  were  held 
invalid  in  Brooks  v.  Hatch,  supra,  in  not  complying  with 
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the  requirements  of  section  13  of  article  4  of  the  consti- 
tution. In  that  case  it  was  further  held  that  the  erection 
and  operation  of  a  pumping  plant,  where  necessary  for  the 
complete  and  successful  drainage  of  the  lands  in  the  dis- 
trict, was  authorized  by  the  Levee  act,  and,  of  course,  the 
annual  assessment  may  be  used  to  pay  the  expenses  of  oper- 
ation of  the  pumping  plant  as  well  as  the  repair  of  the  levee 
and  ditches.  It  is  true,  as  contended  by  appellants,  that  un- 
less means  are  provided  for  the  operation  of  the  pump  no 
benefit  would  result  to  the  lands  by  reason  of  its  being  in- 
stalled in  the  district.  If  the  annual  assessment  of  thirty 
cents  per  acre,  provided  for  upon  the  organization  of  the 
district,  is  conceded  to  be  insufficient  to  keep  the  pump  in 
operation  and  the  levee  and  ditches  in  repair,  we  do  not 
think  such  fact  would  render  erroneous  the  judgment  con- 
firming the  assessment  in  this  case.  That  the  lands  of  the 
district  would  be  benefited  to  the  amount  of  the  estimated 
cost  of  the  work  ($60,000)  was  determined  on  the  former 
appeal. 

It  is  conceded  in  the  brief  of  appellants  that  their  lands 
were  impartially  assessed  for  no  more  than  their  fair  pro- 
portion of  the  cost  of  the  proposed  work  and  no  more  than 
the  benefits  they  would  receive  from  the  proposed  improve- 
ments if  the  same  are  operated  and  maintained,  but  it  is 
contended  "that  the  order  for  special  assessment  for  con- 
struction is  dormant  and  its  enforcement  is  improvident  and 
illegal  without  proper  proceedings  for  an  annual  assessment 
for  maintenance  and  operation."  The  original  petition  in 
this  case  for  an  assessment  of  $60,000  for  the  establishment 
of  an  additional  pumping  plant,  the  construction  of  an  addi- 
tional ditch,  and  other  work,  was  filed  in  September,  191 2. 
In  191 3  the  legislature  amended  sections  17^  and  26  J4  of 
the  Levee  act.  As  amended,  section  17%  provides  that  if 
an  annual  assessment  made  at  the  time  of  the  original  or- 
ganization of  the  district  is  thereafter  found  to  be  insuffi- 
cient, it  may  be  increased  in  the  manner  provided  for  the 
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levying  of  additional  assessments.  That  section  limits  the 
amount  of  the  annual  assessment  for  keeping  the  levee  or 
ditches  in  repair  to  thirty  cents  per  acre  on  all  the  lands  in 
the  district.  Prior  to  19 13  section  2^/2  provided  that  where 
a  levee  or  ditch  had  been  theretofore  built  under  any  law 
of  this  State  or  might  thereafter  be  built  under  the  act  of 
which  said  section  formed  a  part,  the  annual  amount  of 
benefits  for  keeping  the  same  in  repair  should  be  due  and 
payable  on  the  first  of  September  each  year,  and  it  was 
made  the  duty  of  the  court  in  which  the  proceedings  were 
had,  to  require  the  commissioners  to  report  the  condition  of 
the  levee  or  ditch  at  its  July  term  each  year,  together  with 
their  estimate  of  the  amount  necessary  to  keep  the  levees  or 
ditches  in  repair  and  pay  all  necessary  and  incidental  ex- 
penses for  the  ensuing  year,  provided  the  amount  collected 
under  the  order  of  the  court  should  not,  in  the  aggregate, 
amount  to  a  greater  sum  in  any  one  year  than  thirty  cents 
per  acre  upon  all  the  lands  within  the  district.  Immediately 
following  the  provisions  quoted  in  substance,  this  language 
was  added  by  the  amendment  of  191 3 :  "Except  in  districts 
which  now  have,  or  may  hereafter  have,  pumping  plants, 
in  which  districts  the  annual  amount  of  benefits  collected 
each  year  shall  be  a  sum  sufficient  to  keep  the  levees,  ditches, 
drains  and  other  works  of  said  district,  in  repair  and  to 
maintain  in  operation  such  pumping  plant  or  plants." 

By  this  amendment  the  limit  of  thirty  cents  per  acre 
does  not  apply  to  districts  which  had  at  the  time  of  the 
amendment,  or  might  thereafter  have,  pumping  plants.  If 
the  annual  assessment  levied  at  the  organization  of  the  dis- 
trict shall  be  found  insufficient  to  keep  the  levee  and  ditches 
in  repair  and  operate  the  pumping  plant,  under  section  I7J4, 
as  amended  in  19 13,  the  amount  may  be  increased  by  the 
levying  of  an  additional  assessment.  The  additional  levy 
under  section  26^  may  be  of  a  sum  sufficient  to  keep  the 
levees  and  ditches  in  repair  and  maintain  in  operation  the 
pumping  plant.     The  amount  that  may  be  levied  in  a  dis- 
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trict  having  a  pumping  plant  or  plants  is  limited  only  to  a 
sum  sufficient  for  that  purpose,  which,  of  course,  could  not, 
in  any  event,  exceed  the  benefits  to  the  land  from  such  as- 
sessment. Independent  of  section  37,  a  discussion  of  which 
we  do  not  think  necessary  to  a  decision  of  this  case,  it  seetns 
clear  the  McGee  Creek  Levee  and  Drainage  District  has 
full  power  and  authority  to  provide,  by  annual  assessment, 
means  for  operating  its  pumping  plants  if  the  provisions 
heretofore  made  prove  insufficient.  We  do  not  understand 
this  to  be  controverted  by  appellants,  but  their  contention 
is  that  no  sufficient  fund  has  been  provided  for  operating 
the  pumps,  and  that  such  fund  must  be  definitely  and  le- 
gally provided  at  the  time  when  the  assessment  for  the 
pump  is  made  and  confirmed.  If  appellants  are  right  in 
this  contention  it  would  seem  to  follow  that  an  assessment 
made  for  the  construction  of  levees  and  ditches  upon  the 
organization  of  a  drainage  district  could  not  be  confirmed 
unless  at  the  same  time  an  annual  assessment  were  made 
for  repairs,  and,  so  far  as  we  are  advised,  this  has  never 
been  held  to  be  the  law.  But  if  that  were  otherwise  an 
open  question,  it  seems  to  be  settled  by  section  17J4  as 
amended  in  1913,  which  provides  that  if  an  assessment  of 
annual  benefits  is  not  made  at  the  time  of  the  original  or- 
ganization of  the  district,  or  if  it  is  then  made  and  there- 
after found  insufficient,  an  additional  assessment  may  be 
levied. 

Under  the  statute  in  force  at  the  time  the  judgment  of 
confirmation  in  this  case  was  rendered  the  drainage  com- 
missioners had  ample  power  to  provide  means  necessary  to 
operate  the  pumping  plants,  and  it  was  and  is  their  duty 
to  make  such  provision.  In  Peotone  Drainage  District  v. 
Adams,  163  111.  428,  it  was  held  that  mandamus  would  lie 
against  the  commissioners  to  compel  them  to  deepen,  alter 
and  change  a  drain  so  as  to  furnish  the  petitioner  a  suffi- 
cient outlet  for  the  drainage  of  his  land  in  the  district.  The 
district  in  that  case  was  organized  under  the  Farm  Drain- 
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age  act.  InBromwell  v.  Flowers,  217  111.  174,  the  court 
considered  the  right  of  a  land  owner  to  a  writ  of  mandamus 
to  compel  the  commissioners  of  a  district  organized  under 
the  Levee  act  to  clean  out,  deepen  and  repair  a  lateral  ditch 
through  petitioner's  lands,  or,  in  case  there  was  not  suffi- 
cient money  for  that  purpose  on  hand,  that  the  commis- 
sioners be  ordered  to  take  the  necessary  steps  to  provide  it 
in  the  manner  required  by  law,  and  when  provided,  to  use 
it  to  clean  out,  deepen  and  repair  the  ditch.  A  demurrer 
was  sustained  to  the  petition  by  the  trial  court,  and  that 
judgment  was  affirmed  by  this  court  on  the  ground  that  the 
commissioners  were  invested  with  some  discretion  in  the 
levying  of  an  assessment  to  clean  out  and  repair  ditches, 
and  it  did  not  appear  from  the  petition  that  the  discretion 
of  the  commissioners  had  been  abused  or  an  injustice  done 
the  petitioner,  but  it  was  there  held,  in  substance,  that  if 
the  refusal  of  the  commissioners  is  arbitrary  and  amounts 
to  an  abuse  of  discretion  or  a  fraud  and  works  injustice, 
relief  may  be  granted  by  mandamus.  Binder  v.  Langhorst, 
234  111.  583,  was  an  action  brought  by  a  land  owner  against 
the  commissioners  of  a  drainage  district  organized  under 
the  Levee  act,  for  damages  claimed  to  have  resulted  from 
the  neglect  and  refusal  of  the  commissioners  to  construct  a 
ditch  of  sufficient  capacity  to  properly  drain  the  plaintiff's 
land.  The  court  held  the  action  would  lie,  and  after  re- 
ferring to  Peotone  Drainage  District  v.  Adams,  supra,  said : 
"The  obligation  and  the  power  of  the  commissioners  are 
the  same  under  the  Levee  act  as  under  the  Farm  Drainage 
act.  The  language  conferring  authority  is  not  the  same 
and  the  method  of  assessment  is  different  but  the  duty  to 
provide  drainage  for  the  lands  is  just  as  imperative." 

Under  the  above  cited  authorities  it  would  seem  clear 
that  it  is  the  imperative  duty  of  the  commissioners  to  pro- 
vide means  for  operating  the  pumps.  It  is  true,  as  asserted 
by  appellants,  that  no  benefits  can  result  from  the  estab- 
lishment of  pumps  unless  they  are  operated.    The  commis- 
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sioners  are  bound  to  make  provision  for  such  operation,  and 
this  duty  is  not  discretionary.  In  that  respect  it  is  unlike 
the  duty  imposed  upon  the  commissioners  to  keep  the  ditches 
in  repair,  for  the  necessity  of  that  work  is  one  about  which 
opinions  might  differ,  but  we  have  seen  it  has  been  held 
that  where  the  refusal  of  the  commissioners  to  repair  or 
provide  means  to  repair  ditches  is  fraudulent,  arbitrary, 
oppressive  or  unjust,  an  action  for  the  writ  of  mandamus 
will  lie.  The  necessity  for  providing  means  for  operating 
the  pumps  admits  of  no  difference  of  opinion,  although 
opinions  might  differ  as  to  the  amount  of  money  needed 
for  that  purpose.  The  statute  confers  power  upon  the  com- 
missioners to  provide  the  necessary  means  to  operate  the 
pumps,  and  where  the  means  already  provided  prove  in- 
sufficient, to  provide  additional  means,  and  it  is  the  impera- 
tive duty  of  the  commissioners  to  exercise  this  power  and 
provide  funds  to  operate  the  pumps.  If  they  fail,  volun- 
tarily, to  exercise  this  power  and  perform  their  duty  in 
that  regard  its  performance  may  be  compelled  by  a  land 
owner  or  owners  by  mandamus. 

Appellants  cite  Village  of  River  Forest  v.  Cummings, 
261  111.  228,  City  of  Chicago  v.  Kemp,  240  id.  56,  and  other 
like  cases.  Those  were  special  assessment  cases  under  the 
Local  Improvement  act.  The  ordinances  authorizing  the 
improvements,  and  upon  which  the  special  assessments  were 
based,  only  provided  for  a  part  of  the  improvements.  The 
lands  were  assessed  on  a  basis  of  benefits  as  if  each  ordi- 
nance had  provided  for  the  entire  improvement,  and  this 
was  held  erroneous.  If  we  are  correct  in  the  feasons  here- 
tofore given  for  our  conclusions,  those  cases  are  not  appli- 
cable here. 

The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 
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The  People  ex  rel.  Richard  Williams  et  al.  Appellants,  vs. 
Rolla  M.  Darst  et  al.  Appellees. 

Opinion  filed  October  16,  1014 — Rehearing  denied  Dec.  8,  1914. 

1.  Quo  warranto— when  a  plea  is  to  be  taken  as  extending  to 
whole  information.  The  course  of  pleading  in  quo  warranto  is 
the  same  as  in  other  forms  of  actions  at  common  law,  and  hence 
a  plea  to  the  information  is  to  be  taken  as  extending  to  the  whole 
charge  of  the  information,  unless  it  is  expressly  limited,  in  its  be- 
ginning, to  a  part  of  the  charge,  only. 

2.  Same — when  motion  for  judgment  nil  dicit  is  properly  de- 
nied. A  motion  for  judgment  nil  dicit  on  a  plea  to  an  information 
in  quo  warranto  is  properly  denied,  where  the  plea  is  not  limited 
to  a  part  of  the  charge,  only,  but  is  filed  to  the  whole  information, 
and  if  good  in  substance  it  constitutes  a  defense  both  tothe  charge 
of  usurping  the  office  of  drainage  commissioners  and  to  the  charge 
of  usurping  the  corporate  powers,  privileges  and  franchises  of  a 
drainage  district. 

3.  Same — when  benefit  of  motion  to  strike  portions  of  plea  is 
waived.  The  benefit  of  a  motion  to  strike  portions  of  a  plea  to  an 
information  in  the  nature  of  quo  warranto  is  waived,  where  the 
matters  complained  of  are  of  such  a  character  that  full  advantage 
can  be  taken  of  the  same  by  special  demurrer  and  a  special  de- 
murrer is  filed. 

4.  Same — plea  of  justification  must  affirmatively  show  a  valid 
title  to  office.  In  a  proceeding  in  the  nature  of  quo  warranto  the 
defendant  must  either  disclaim  or  justify,  and  if  he  justifies  his 
plea  must  show  affirmatively  a  valid  title  to  the  office,  and  if  the 
plea  seeks  to  justify  by  some  proceedings  in  court  it  must  show 
jurisdiction  in  that  court  of  such  proceedings. 

5.  Same — when  order  organising  drainage  district  may  be  at- 
tacked in  a  quo  warranto  proceeding.  If  the  final  order  organiz- 
ing a  levee  drainage  district  was  entered  by  the  county  court  after 
it  had  lost  jurisdiction  such  order  may  be  attacked  in  a  quo  war- 
ranto proceeding,  notwithstanding  section  16  of  the  Levee  act  gives 
the  land  owners  a  remedy,  by  appeal  or  writ  of  error,  to  review 
such  final  order. 

6.  Same — when  land  owners  are  not  estopped  to  attack  final 
order  organising  drainage  district.  Land  owners  are  not  estopped 
to  attack  the  final  order  organizing  a  levee  drainage  district,  where 
their  only  participation  in  the  proceedings  after  the  order  was 
made  was  on  the  hearing  of  the  matter  of  assessments  and  bene- 
fits, at  which  time  they  appeared  specially  and  limited  their  ap- 
pearance to  questioning  the  jurisdiction  of  the  court  to  proceed. 
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7.  Drainage — what  should  be  contained  in  the  petition.  The 
Levee  act  contemplates  that  the  petition  to  organize  a  district  shall 
describe  the  proposed  improvement  with  sufficient  certainty  to  en- 
able the  land  owners  to  judge  of  the  necessity  and  propriety  of 
the  proposed  work  and  of  the  advantages  or  disadvantages  which 
will  result  from  the  proposed  improvement,  and  it  does  contem- 
plate that  the  details  of  the  practical  construction  of  the  work  shall 
be  set  forth. 

8.  Same — when  court  loses  jurisdiction  to  enter  final  order.  If 
the  county  court,  after  appointing  commissioners  on  a  petition  to 
organize  a  levee  drainage  district,  fails  to  continue  the  cause  to  a 
day  certain  it  loses  jurisdiction,  and  its  subsequent  final  order 
organizing  the  district  is  a  nullity  and  may  be  attacked  in  a  quo 
warranto  proceeding. 

9.  Appeals  and  errors — matters  not  a  part  of  the  record  can 
not  be  considered.  The  Supreme  Court  is  a  court  of  review  and 
on  appeal  can  consider  only  such  matters  as  are  a  part  of  the  rec- 
ord and  proceedings  in  the  court  below. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  C.  D.  Myers,  Judge,  presiding. 

Miles  K.  Young,  State's  Attorney,  and  W.  B.  Leacu, 
(Chas.  L.  Capen,  Lester  H.  Martin,  F.  Y.  Hamilton, 
and  Wight  &  Alexander,  of  counsel,)  for  appellants. 

Welty,  Sterung  &  Whitmore,  and  A.  M.  Hester, 
for  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : 

This  was  an  information  in  the  nature  of  quo  warranto 
by  the  State's  attorney  of  McLean  county,  Illinois,  in  the 
circuit  court  of  that  county,  on  the  relation  of  Richard  Wil- 
liams and  sixteen  other  land  owners  and  residents  of  the 
county,  the  majority  of  whom  are  owners  of  land  in  an 
alleged  drainage  district,  against  Rolla  M.  Darst,  Henry  A. 
Welch  and  William  McKever,  requiring  them  to  show  by 
what  warrant  or  right  they  exercise  the  corporate  powers, 
privileges  and  franchises  of  drainage  commissioners  of  a 
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supposed  drainage  district  known  as  the  Mackinaw  Drain- 
age District,  in  that  county.  The  object  of  the  proceedings 
is  to  test  the  legality  of  the  organization  of  the  drainage 
district,  which  includes  land  both  in  McLean  county  and 
the  adjoining  county  of  Ford. 

The  information  contains  two  counts.  The  first  count 
charges  appellees  with  usurping  and  exercising  the  corpo- 
rate powers,  liberties,  privileges  and  franchises  of  a  sup- 
posed drainage  district  known  as  the  Mackinaw  Drainage 
District,  in  McLean  county,  and  requires  them  to  show  by 
what  warrant  they  exercise  such  corporate  powers,  privi- 
leges, liberties  and  franchises.  The  second  count  charges 
the  appellees  with  unlawfully  holding  and  executing  the 
rights,  powers,  duties  and  privileges  of  drainage  commis- 
sioners of  a  supposed  drainage  district  known  as  the  Macki- 
naw Drainage  District,  and  requires  them  to  show  by  what 
warrant  they  hold,  use  and  enjoy  such  corporate  powers, 
privileges,  liberties  and  franchises,  and  by  what  warrant 
or  right  they  claim  to  hold,  use  and  execute  the  po.wers, 
liberties  and  privileges  of  such  drainage  commissioners. 
Appellees  appeared  and  filed  a  plea  of  justification  to  the 
information,  in  which  they  set  forth  certain  proceedings 
had  under  the  Levee  act  in  the  county#  court  of  McLean 
county,  resulting  in  a  final  order  in  that  court  declaring  cer- 
tain territory  therein  described  organized  into  a  drainage 
district,  known  as  the  Mackinaw  Drainage  District,  in  that 
county.  Thereupon  appellants  moved  for  judgment  nil  dicit 
as  to  the  second  count  of  the  information,  which  motion 
the  court  overruled.  Appellants  then  moved  to  strike  out 
certain  portions  of  the  plea,  which  motion  the  court  also 
denied.  Thereupon  appellants  filed  a  special  demurrer  to 
the  plea.  The  court  overruled  the  demurrer,  and  appellants 
electing  to  abide  by  their  demurrer,  the  court  entered  judg- 
ment on  the  demurrer  in  favor  of  appellees,  finding  the 
respondents  not  guilty  and  taxing  the  costs  to  the  relators. 
This  appeal  followed. 
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The  errors  assigned  are :  ( i )  That  the  court  erred  in 
denying  the  motion  of  the  People  for  judgment  nil  dicit; 
(2)  that  the  court  erred  in  denying  the  People's  motion  to 
strike  out  certain  portions  of  appellees'  plea;  (3)  that  the 
court  erred  in  overruling  the  People's  demurrer  to  appel- 
lees' plea;  (4)  that  the  court  erred  in  rendering  judgment 
in  favor  of  the  appellees  and  against  the  People;  and  (5) 
that  the  court  erred  in  rendering  judgment  against  the  re- 
lators for  costs.  The  errors  assigned  will  be  considered  in 
the  order  above  indicated. 

The  plea,  on  its  face,  purports  to  answer  the  whole  in- 
formation. It  sets  forth  the  filing  of  the  petition  in  the 
county  court  for  the  organization  of  the  drainage  district 
and  the  order  entered  thereon  appointing  appellees  commis- 
sioners to  lay  out  and  construct  the  proposed  improvement, 
as  provided  by  section  5  of  the  Levee  act.  (Hurd's  Stat. 
I9I3>  P-  922)  It  also  sets  forth  certain  proceedings  there- 
after had  in  the  county  court,  resulting  in  an  order  in  that 
court  declaring  the  territory  over  which  appellees  are  as- 
suming to  exercise  jurisdiction  as  drainage  commissioners 
organized  into  a  drainage  district,  known  as  the  Mackinaw 
Drainage  District,  in  that  county.  It  will  thus  be  seen  that 
the  plea  filed  is  to  the  whole  information,  and,  if  good  in 
substance,  constitutes  a  defense  both  to  the  charge  of  the 
usurpation  of  the  office  of  drainage  commissioners  and  of 
usurping  the  corporate  powers,  privileges  and  franchises  of 
a  drainage  district.  Under  these  circumstances  it  would 
have  been  error  to  allow  the  motion.  Under  our  statute 
the  course  of  pleading  is  the  same  in  quo  warranto  as  in 
other  forms  of  action  at  common  law.  (People  v.  Heidel- 
berg Garden  Co.  233  111.  290.)  The  rule  at  common  law 
is  that  a  plea  is  to  be  taken  as  extending  to  the  whole  of 
the  charge  in  the  declaration,  unless  it  is  expressly  limited, 
in  its  beginning,  to  a  part  of  the  charge,  only.  (Gould's 
PI. — 5th  ed. — 355.)  The  plea  in  question  contained  no 
such  limitation  but  both  in  its  form  and  subject  matter 
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went  to  the  whole  information.    The  motion  for  judgment 
nil  dicit  was  therefore  properly  denied. 

The  matters  complained  of  in  the  motion  to  strike  out 
portions  of  the  plea  were  of  such  a  character  that  full 
advantage  could  be  taken  of  the  same  by  special  demurrer. 
Appellants  subsequently  filed  a  special  demurrer  to  the  plea, 
and  thereby  waived  the  benefit  of  their  motion  to  strike. 
The  third  assignment  of  error  therefore  presents  no  ques- 
tion that  is  subject  to  review  by  this  court  at  this  time. 

Appellants  argue  that  the  petition  filed  in  the  county 
court  for  the  organization  of  the  district  was  insufficient 
to  give  jurisdiction  to  that  court  to  entertain  the  proceed- 
ings. The  objections  urged  to  the  petition  are:  (i)  That 
it  did  not  describe  with  sufficient  minuteness  the  starting 
point,  route,  terminus,  and  the  nature  and  plan  of  the  pro- 
posed improvement;  and  (2)  that  it  did  not  conclude  with 
a  formal  prayer  for  the  organization  of  the  drainage  dis- 
trict to  be  known  as  the  Mackinaw  Drainage  District.  The 
petition  asks  that  a  drainage  district  be  formed  for  a  com- 
bined system  of  drainage,  independent  of  levees,  to  be 
known  as  the  Mackinaw  Drainage  District,  which  should 
include  certain  lands  therein  described,  and  gives  the  start- 
ing points,  routes  and  termini  of  the  open  ditch  and  the 
tile  drain  it  is  proposed  to  construct,  the  tracts  of  land 
through  which  the  ditches  will  pass,  and  the  general  plan, 
scope  and  nature  of  the  proposed  improvement.  Attached 
to  and  made  a  part  of  the  petition  is  a  plat  of  the  pro- 
posed drainage  district,  on  which  are  shown  the  lands  in- 
cluded in  the  district  and  the  starting  points,  courses  and 
termini  of  the  proposed  open  ditch  and  the  tile  drain.  The 
petition  further  states  that  in  constructing  the  open  drain 
the  channel  of  Mackinaw  creek  is  to  be  followed  so  far 
as  practicable,  and  that  said  creek  is  to  be  widened,  deep- 
ened and  freed  from  brush,  driftwood,  sediment  and  all 
other  accumulations.  The  statute  does  not  contemplate  that 
these  matters  shall  all  be  minutely  set  forth  and  described 
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in  the  petition,  nor  does  it  contemplate  that  the  matter  of 
the  practical  construction  of  the  improvement  shall  be  fully 
determined  in  advance  of  the  filing  of  the  petition,  but  that 
matter  is  left  for  the  determination  of  the  commissioners 
subsequently  to  be  appointed.  (Hurd's  Stat.  1913,  chap.  42, 
sees.  9-1 1.)  What  the  statute  contemplates  is  that  the  pe- 
tition shall  describe  the  proposed  improvement  with  suffi- 
cient definiteness  to  inform  the  land  owners  who  are  to  be 
specially  assessed  to  pay  for  its  cost  what  is  proposed  to 
be  done,  so  as  to  enable  them  to  judge  as  to  the  necessity 
and  propriety  of  the  work  proposed  and  of  the  advantages 
and  disadvantages  that  will  result  from  the  construction 
of  the  proposed  improvement.  (Aldridge  v.  Clear  Creek 
Drainage  District,  253  111.  251;  Brady  v.  Hayward,  114 
Mich:  326;  Kinnie  v.  Base,  68  id.  625;  Dodge  County  v. 
Acorn,  61  Neb.  376.)  In  our  opinion  the  petition  was  suf- 
ficiently specific  in  this  respect.  The  objection  as  to  the 
omission  of  the  formal  prayer  for  the  organization  of  a 
drainage  district  to  be  known  as  the  Mackinaw  Drainage 
District  from  the  conclusion  of  the  petition  is  one  as  to 
matter  of  form  and  too  hypercritical  to  require  any  seri- 
ous consideration  from  this  court  in  a  proceeding  of  this 
character.  The  petition  filed  fully  sets  forth  all  of  the  es- 
sential requirements  of  the  statute,  including  a  request  that 
the  district  be  known  as  the  "Mackinaw  Drainage  District. 
That  is  all  the  statute  requires.  It  was  sufficient,  in  sub- 
stance, to  give  the  county  court  jurisdiction  of  the  subject 
matter  of  the  proceedings. 

It  is  further  argued  that  such  irregularities  occurred  in 
the  course  of  the  proceedings  that  the  county  court  lost 
jurisdiction  of  the  cause  before  it  entered  the  final  order 
declaring  the  district  organized  and  that  such  order  is  there- 
fore void.  The  irregularities  complained  of  are  (1)  the 
permitting  of  the  petition  to  be  amended,  over  the  objec- 
tions of  certain  of  the  petitioners;  (2)  the  permitting  of 
the  commissioners  to  amend  their  report  without  referring 
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the  same  back  to  the  commissioners  for  correction;  ancj 
(3)  the  continuing  of  the  hearing  on  the  report  of  the  com- 
missioners without  continuing  the  same  to  a  day  certain,  as 
required  by  section  13  of  the  Levee  act.  (Hurd's  Stat. 
19I3>  P-  925)  In  view  of  the  conclusion  we  have  reached 
as  to  the  third  objection  it  will  not  be  necessary  to  con- 
sider the  other  two.  The  petition  for  the  organization  of 
the  district  was  filed  in  the  county  court  on  October  10, 
1912.  Due  notice  was  given  of  the  hearing  on  the  petition, 
and  on  April  12,  1913,  the  county  court  entered  an  order 
finding  the  jurisdictional  facts  as  to  the  sufficiency  of  the 
petition  and  the  giving  of  notice,  etc.,  granted  the  prayer 
of  the  petitioners  and  appointed  appellees  commissioners  of 
the  drainage  district  to  lay  out  and  construct  the  improve- 
ment. The  order  set  out  in  the  plea  does  not,  however,  fix 
a  day  for  the  -filing  of  their  report  by  the  commissioners, 
as  required  by  section  13  of  the  Levee  act,  and  there  is 
no  allegation  in  the  plea  that  any  time  was,  in  fact,  so 
fixed  by  the  court  for  the  filing  of  such  report  by  the  com- 
missioners. The  commissioners,  however,  filed  their  report 
on  July  26,  191 3,  recommending  that  certain  changes  be 
made  in  the  proposed  improvement  and  that  additional 
lands  (describing  them)  be  taken  into  the  district.  The 
court  then  fixed  upon  August  22  as  the  day  for  the  hearing 
on  such  report,  and  due  notice  was  given  of  such  hearing 
both  by  publication  and  by  posting,  as  required  by  statute. 
No  hearing,  however,  appears  to  have  been  had  on  that 
day.  On  September  4  the  commissioners  obtained  leave 
to  amend  their  report  so  as  to  bring  in  new  parties,  and 
the  court  continued  the  hearing  on  the  amended  report  to 
October  6,  and  due  notice  was  given  of  such  hearing  by 
publication  and  by  posting  as  before,  but  no  hearing  appears 
to  have  been  had  on  that  day,  and  the  record  of  the  county 
court  as  set  forth  in  the  plea  fails  to  show,  and  there  is 
no  allegation  in  the  plea,  that  the  court  then  continued  the 
hearing  to  a  future  day,  although  such  proceedings  were 
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had  that  a  further  amendment  was  made  to  the  report  of 
the  commissioners.  On  November  29,  191 3,  the  court  en- 
tered the  final  order  declaring  the  district  organized. 

Appellants  insist  that  as  the  plea  fails  to  allege  that  at 
the  time  the  court  appointed  the  commissioners  it  fixed 
upon  July  26,  19 1 3,  or  any  other  day,  as  the  day  for  its 
Hearing  on  the  commissioners'  report,  as  required  by  sec- 
tion 13  of  the  Levee  act,  or  a  continuance  of  such  hearing 
from  October  6  to  November  29,  the  plea  is  fatally  de- 
fective in  those  respects  and  constitutes  no  defense  to  the 
action.  The  rule  is,  that  in  proceedings  in  the  nature  of 
quo  warranto  the  defendant  must  either  disclaim  or  justify, 
and  that  if  he  justifies,  his  plea  must  affirmatively  show  on 
its  face  a  valid  title  to  the  office.  (People  v.  Karr,  244  111. 
374;  People  v.  O'Connor,  239  id.  272;  Place  v.  People, 
192  id.  160.)  When  the  plea  seeks  to  justify  by  virtue  of 
proceedings  had  in  a  court  or  before  some  other  body  desig- 
nated by  law,  the  plea  must  show  jurisdiction  in  that  court 
or  other  body  of  the  proceedings  by  which  the  municipal 
body  was  organized.  (People  v.  Feicke,  252  111.  414.)  In 
Merkle  Drainage  District  v.  Hathaway,  260  111.  186,  we 
held  that  a  district  could  not  be  finally  organized  under 
the  Levee  act  until  after  the  hearing  on  the  commissioners' 
report,  and  that  if  the  court,  after  appointing  the  commis- 
sioners, failed  to  continue  the  cause  to  a  day  certain  it 
lost  jurisdiction  of  the  cause  and  no  one  was  bound  by 
its  subsequent  orders  entered  therein.  It  was  there  said: 
"The  district  cannot  be  finally  organized  until  after  the 
hearing  on  the  report  of  the  commissioners,  and,  as  is  seen 
by  the  section  of  the  statute  referred  to,  [section  13  of  the 
Levee  act,]  the  court  is  required  to  continue  the  cause  to 
a  day  certain  for  the  hearing  on  this  report  by  entering 
an  order  on  the  hearing  on  the  petition,  and  by  failing  to 
fix  a  day  for  the  hearing  on  the  report  of  the  commission- 
ers the  court  lost  jurisdiction  to  proceed  further,  and  no 
one  was  bound  by  the  action  of  the  court  in  entering  its 
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order  on  July  2  or  in  entering  the  subsequent  order  organ- 
izing the  district.  The  organization  of  a  drainage  district 
is  a  statutory  proceeding,  and  every  essential  step  required 
by  statute  is  necessary  to  the  jurisdiction  of  the  court 
organizing  such  district  and  must  appear  affirmatively  of 
record. — Aldridge  v.  Clear  Creek  Drainage  District,  253 
111.  25 1. "  A  judgment  entered  after  the  court  has  lost  ju- 
risdiction in  the  cause  is,  a  nullity  and  may  be  attacked  at 
any  time  by  any  person  and  in  any  court  or  proceeding. 
Aldridge  v.  Mattheivs,  257  111.  202. 

.  Appellees  argue  that  the  validity  of  the  final  order  can 
not  be  questioned  in  a  quo  warranto  proceeding,  for  the 
reason  section  16  of  the  Levee  act  provides  for  a  method 
of  review  of  such  final  order  by  direct  appeal  or  writ  of  er- 
ror to  this  court,  and  they  cite  People  v.  Niebruegge,  244 
111.  82,  as  sustaining  such  contention.  That  case  is  not  in 
point  here.  There  the  plea  showed  on  its  face  that  the 
county  court  had  jurisdiction  both  of  the  person  and  the 
subject  matter  of  the  cause,  and  that  the  final  order  entered 
organizing  the  district  found  the  court  had  jurisdiction  both 
of  the  person  and  the  subject  matter  of  the  cause.  Such 
is  not  the  case  here,  where  the  final  order  contains  no  such 
finding,  but,  on  the  contrary,  shows  that  the  cause  was  con- 
tinued from  time  to  time  for  a  hearing  on  the  commission- 
ers' report,  and  wholly  fails  to  show  that  such  continuances 
were  to  a  day  certain,  as  required  by  sections  13  and  15 
of  the  Levee  act,  or  that  the  hearing  on  November  29  was 
held  pursuant  to  a  previous  continuance  granted  to  that 
day.  The  final  order  being  one  which  at  the  time  it  was 
entered  the  county  court  was  without  jurisdiction  to  enter, 
the  validity  of  the  organization  of  a  drainage  district  de- 
pending upon  such  void  order  may  be  attacked  in  a  quo 
warranto  proceeding,  notwithstanding  the  statute  gives  the 
land  owners  a  remedy  by  appeal  or  writ  of  error  to  review 
such  final  order.  In  Aldridge  v.  Matthews,  supra,  it  is  said : 
"A  judgment  of  a  court  entered  without  jurisdiction  is  a 
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nullity,  and  may  be  called  in  question  at  any  time  and  by 
any  person  without  resorting  to  an  appeal  or  writ  of  er- 
ror to  secure  a  reversal.  Such  a  judgment,  being  void,  may 
be  ignored  or  disregarded  by  any  person  not  estopped  in 
some  way  or  precluded  by  his  own  act  from  questioning  it. 
There  was  no  evidence  that  any  signer  of  the  petition  or 
those  whom  they  included  in  the  drainage  district  were  es- 
topped in  any  way  or  under  any  disability  to  assert  the 
void  character  of  the  former  order." 

The  rule  above  announced  is  decisive  of  the  case  at  bar 
unless  the  relators  have  been  guilty  of  such  conduct  as  to 
estop  them  from  now  questioning  the  legality  of  the  organi- 
zation of  the  drainage  district.  This  appellees  insist  they 
have  done  by  reason  of  their  participation  in  certain  of  the 
proceedings  in  the  county  court  for  the  organization  of 
the  district,  and  by  their  objections  filed  on  the  application 
of  the  county  collector  for  judgment  and  order  of  sale  of 
their  lands  for  alleged  delinquent  taxes  levied  and  assessed 
by  this  drainage  district.  The  plea,  however,  fails  to  show 
that  any  of  the  relators  or  any  other  land  owners  partici- 
pated in  any  of  the  proceedings  for  the  organization  of 
the  district  subsequent  to  August  30,  1913,  except  on  the 
hearing  of  the  matter  of  the  assessment  of  benefits  and 
damages,  at  which  time  some  of  the  relators  appeared  spe- 
cifically and  limited  their  appearance  to  that  of  question- 
ing the  jurisdiction  of  the  court  to  further  proceed  in  the 
cause.  By  thus  appearing  specially  to  question  the  jurisdic- 
tion of  the  court  the  relators  waived  none  of  their  rights 
in  the  premises  and  did  not  re-invest  the  court  with  the 
jurisdiction  which  it  previously  had  lost. 

The  proceedings  in  the  county  court  on  the  application 
for  judgment  and  order  of  sale  are  not  set  forth  in  the 
plea,  and  the  transcript  of  the  proceedings  had  at  that  time 
is  no  part  of  the  record  in  this  case  and  cannot  be  consid- 
ered on  this  appeal.  This  is  a  court  of  review,  and  the 
appeal  brings  before  us  only  such  matters  as  were  a  part 
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of  the.  record  and  proceedings  of  the  court  below.  No 
other  matters  will  be  considered  here.  (Soule  v.  People,  205 
111.  618.)  The  transcript  was  not  transmitted  to  this  court 
by  virtue  of  any  order  of  the  judge  of  the  lower  court 
made  in  accordance  with  the  rules  of  this  court,  and  its 
contents  cannot  be  considered  in  reaching  our  conclusion  as 
to  the  sufficiency  of  the  plea  filed  in  the  circuit  court  in  an 
entirely  different  proceeding. 

As  we  are  of  the  opinion  that,  in  so  far  as  anything 
contained  in  this  record  shows,  the  county  court  was  with- 
out jurisdiction  to  enter  the  final  order  of  November  29, 
1 91 3,  and  that  the  relators  have  not  in  any  way  estopped 
themselves  from  questioning  the  legality  of  the  organiza- 
tion of  the  district  by  quo  warranto,  the  judgment  of  the 
circuit  court  of  McLean  county  will  be  reversed,  with  di- 
rections to  that  court  to  sustain  the  demurrer  to  the  plea. 
Reversed  and  remanded,  with  directions. 


Henry  Yott  et  al.  Plaintiffs  in  Error,  vs.  Euza  Yott 
et  al.  Defendants  in  Error. 

Opinion  filed  October  16,  1014 — Rehearing  denied  Dec.  8,  1914. 

1.  Wills — what  is  necessary  to  entitle  heirs  to  contest  validity 
of  probate  of  will.  Where  a  testator,  after  making  a  will  leaving 
his  estate  to  persons  not  related  to  him  by  blood,  subsequently 
conveys  all  of  his  estate  to  the  same  persons,  the  heirs  of  the  tes- 
tator are  not  "persons  interested"  who  may  attack  the  validity  of 
the  probate  of  the  will  upon  the  ground  that  it  was  revoked  by 
the  conveyances,  unless  they  allege  and  prove  that  the  convey- 
ances were  invalid. 

2.  Same — questions  of  validity  of  conveyances  and  their  effect 
as  a  revocation  of  the  will  may  be  joined  in  one  bill.  Where  a 
testator  devises  all  of  his  estate  to  persons  not  related  to  him  by 
Wood  and  subsequently  conveys  all  of  his  estate  to  the  same  per- 
sons, the  heirs  of  the  testator  may  join  in  one  bill  the  questions 
of  the  validity  of  the  conveyances  and  their  effect  as  a  revocation 
of  the  will,  as  it  is  only  by  establishing  the  invalidity  of  the  con- 
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veyanccs  that  the  heirs  can  have  any  standing,  as  "persons  inter- 
ested/' to  attack  the  validity  of  the  probate  of  the  will. 

3.  Same — when  deed  does  not  revoke  will  as  to  the  lands  con- 
veyed. A  conveyance  by  the  testator  of  lands  he  has  specifically 
devised  revokes  the  will  as  to  the  lands  conveyed,  but  such  act 
must  be  the  result  of  a  sound  mind  and  free  will,  and  if  the  con- 
veyance was  procured  by  fraud  or  undue  influence  or  the  grantor 
was  mentally  incompetent  the  conveyance  does  not  operate  to  re- 
voke the  will. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Jesse  A.  Baldwin,  Judge,  presiding. 

James  R.  Ward,  for  plaintiffs  in  error. 

Winston,  Payne,  Strawn  &  Shaw,  (John  Barton 
Payne,  Edward  W.  Everett,  and  R.  S.  Tuthill,  Jr.,  of 
counsel,)  for  defendants  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  plaintiffs  in  error  filed  a  bill  to  set  aside  the  pro- 
bate of  the  will  of  Francis  Yott,  whose  heirs  they  were,  on 
the  ground  that  the  will  was  abrogated  and  revoked  by 
subsequent  conveyances  of  all  his  real  and  personal  estate, 
leaving  nothing  for  the  will  to  operate  upon.  The  cause 
was  submitted  to  the  court,  and  this  writ  of  error  is  prose- 
cuted to  review  the  decree,  which  dismissed  the  bill  for 
want  of  equity. 

The  will  devised  and  bequeathed  all  of  the  real  and 
personal  property  of  the  testator  to  persons  who  were  not 
related  to  him  by  blood.  The  subsequent  conveyances  trans- 
ferred the  title  of  all  his  property  for  the  benefit  of  the 
same  persons  but  upon  different  limitations.  These  persons 
were  defendants  to  the  bill.  The  testator  left  no  widow, 
descendant  or  parent,  and  the  complainants  are  his  next  of 
kin,  who  take  nothing  under  either  the  will  or  the  subse- 
quent conveyances. 
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Section  17  of  the  Statute  of  Wills  provides  that  "no 
will,  testament  or  codicil  shall  be  revoked,  otherwise  than 
by  burning,  canceling,  tearing  or  obliterating  the  same,  by 
the  testator  himself,  or  in  his  presence,  by  his  direction  and 
consent,  or  by  some  other  will,  testament  or  codicil  in  writ- 
ing, declaring  the  same,  signed  by  the  testator  or  testatrix, 
in  the  presence  of  two  or  more  witnesses,  and  by  them  at- 
tested in  his  or  her  presence;  and  no  word  spoken  shall 
revoke  or  annul  any  will,  testament  or  codicil  in  writing, 
executed  as  aforesaid,  in  due  form  of  law." 

The  contention  of  the  plaintiffs  in  error  is  that  by  the 
common  law  a  will  may  be -revoked  and  abrogated  by  im- 
plication by  a  conveyance  of  the  property  affected  in  the 
testator's  lifetime,  and  that  this  rule  is  not  abrogated  by 
the  section  of  the  statute  cited.  Plaintiffs  in  error  are  not, 
however,  in  a  position  to  raise,  this  question.  Section  7 
of  the  Statute  of  Wills  authorizes  any  person  interested 
to  contest  the  validity  of  the  probate  of  any  will.  It  is 
only  by  virtue  of  this  section  that  the  heirs  of  a  decedent 
may  institute  such  a  contest.  They  are  persons  interested, 
because  if  the  will  were  not  valid  they  would  inherit  the 
estate.  If,  however,  the  will  is  invalid  only  because  it  has 
been  revoked  by  a  subsequent  valid  conveyance  of  the  prop- 
erty involved  the  heirs  are  not  interested,  because  they 
would  not  inherit  the  estate  even  with  the  will  out  of  their 
way  but  the  property  would  go  to  the  grantees  in  the  con- 
veyance. It  is  only  upon  the  theory  that  the  subsequent 
conveyances  were  invalid  that  the  heirs  could  have  any  in- 
terest in  the  estate,  and  the  plaintiffs  in  error  averred  their 
invalidity. 

The  cause  was  heard  upon  an  amended  bill,  answer,  rep- 
lication and  evidence  produced  in  open  court.  In  both  the 
original  and  amended  bills  the  mental  incapacity  of  the  tes- 
tator and  the  undue  influence  of  Eliza  Yott,  one  of  the  bene- 
ficiaries under  the  will  and  one  of  the  grantees  in  the  con- 
veyances, was  averred  both  at  the  time  of  the  execution  of 
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the  will  and  at  the  time  of  the  execution  of  the  conveyances, 
and  it  was  averred  that  by  reason  of  such  mental  incapac- 
ity and  undue  influence  all  of  the  instruments  were  invalid. 
The  answer  denied  the  mental  incapacity  of  Francis  Yott 
and  the  undue  influence  of  Eliza  Yott  and  alleged  that  both 
the  will  and  the  conveyances  were  valid.  At  the  hearing 
counsel  for  the  complainants  stated  that  he  would  not  in- 
troduce any  testimony  upon  the  issues  of  testamentary  ca- 
pacity or  undue  influence,  but  would  rely  upon  the  fact  that 
the  testator  had  disposed  of  all  of  his  property  upon  which 
the  will  could  operate. 

It  is  insisted  by  the  plaintiffs  in  error  that  the  deter- 
mination of  the  validity  of  the  conveyances  was  not  neces- 
sary to  the  decision  whether  the  will  was  abandoned,  ab- 
rogated and  revoked  by  the  testator.  That  proposition  can 
not  be  true  in  this  case,  for  it  was  necessary,  in  order  to 
give  the  plaintiffs  in  error  any  standing  in  court,  for  them 
to  establish  the  invalidity  of  the  conveyances,  since  other- 
wise they  had  no  interest  in  the  property. 

It  is  argued  that  this  suit  invokes  only  the  jurisdiction 
conferred  by  statute  for  the  contest  of  wills  and  not  the 
general  equity  powers  of  a  court  of  chancery;  that  the 
question  of  the  validity  of  the  conveyances  was  not  germane 
to  the  bill,  and  that  to  include  such  question  in  the  bill 
would  make  it  multifarious.  On  the  contrary,  it  was  nec- 
essary to  the  exercise  of  the  jurisdiction  conferred  by  the 
statute  that  the  conveyances  should  be  decreed  invalid  and 
set  aside.  This  fact  was  a  necessary  part  of  the  cause  of 
action  of  the  complainants,  and  the  two  questions  of  the 
validity  of  the  conveyances  and  their  effect  as  a  revocation 
of  the  will  were  proper  to  be  joined  in  one  bill,  (Stephens 
v.  Collison,  249  111.  225,)  and  they  were  so  joined  in  the 
pleading. 

It  is  not  argued  on  behalf  of  the  plaintiffs  in  error  that 
the  evidence  shows  the  conveyances  were  invalid.  In  fact, 
evidence  was  not  introduced  on  that  issue,  but  it  is  argued 
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here  that  it  is  immaterial  in  this  suit  to  contest  the  will 
whether  the  instruments  in  writing  subsequently  executed 
by  Francis  Yott,  the  testator,  were  valid  and  effective  or 
not,  and  it  is  stated  that  the  validity  of  those  instruments 
was  not  submitted  to  the  circuit  court  for  determination 
and  could  not  properly  be  submitted  in  a  suit  to  contest 
the  will  under  the  statute.  It  has  been  shown  that  it  was 
essential  for  the  plaintiffs  in  error  to  establish  the  invalidity 
of  the  conveyances  to  show  that  they  had  an  interest  in  the 
estate.    They  alleged  it  but  failed  to  sustain  the  allegation. 

It  is  insisted  that  the  testator  at  the  time  of  his  death 
owned  personal  property  of  the  value  of  $321.80  which  he 
acquired  after  the  making  of  the  deeds,  and  that  if  the 
deeds  revoked  the  will  this  property  descended  as  intestate 
estate  to  his  heirs.  Conceding  that  the  plaintiffs  in  error 
were  entitled  to  raise  the  question  of  the  revocation  of  the 
will,  it  must  be  decided  against  them.  A  conveyance  by  a 
testator  of  lands  which  he  has  specifically  devised  by  his 
will  revokes  the  will  as  to  the  lands  conveyed.  (Phillip pe 
v.  Clevenger,  239  111.  117.)  The  reason  is,  that  the  act  of 
the  testator  subsequent  to  its  execution  shows  an  intention 
inconsistent  with  the  will.  Such  an  act  must  be  the  result 
of  a  sound  mind  and  a  free  will.  A  deed  procured  by  fraud 
or  undue  influence  or  executed  by  one  who  is  mentally  in- 
capacitated does  not  show  such  an  intention  and  cannot  op- 
erate as  a  revocation  of  a  will.  (Smithwick  v.  Jordan,  15 
Mass.  113;  Graham  v.  Burch,  47  Minn.  171.)  The  bill  al- 
leged that  the  deeds  were  executed  while  the  testator  was 
of  unsound  mind  and  were  procured  by  fraud  and  undue 
influence.  The  court  could  not  have  rendered  a  decree  find- 
ing the  will  revoked  by  deeds  so  procured  or  executed,  and 
could  not  have  rendered  a  decree  based  upon  a  finding,  con- 
trary to  the  allegations  of  the  bill,  that  they  were  not  so 
procured  or  executed. 

The  decree  of  the  circuit  court  was  right,  and  it  is  af- 

firmed-  Decree  affirmed. 
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J.  Edward  Kinsella,  Appellant,  vs.  Stephen  Stephen- 
son et  al. — (Abe  Olds  and  L.  P.  Swannell,  Appel- 
lees. ) 

Opinion  Hied  October  16,  1014 — Rehearing  denied  Dec.  o,  1014. 

1.  Cloud  on  title — when  grantee  of  a  fractional  quarter  does 
not  take  title  to  center  of  river.  Where  land  is  conveyed  as  a  gov- 
ernment subdivision  as  a  certain  fractional  quarter  section  and  is 
shown  on  the  surveyor's  plat  as  fractional  because  of  temporary 
overflow  from  the  river,  which,  at  its  ordinary  stage,  is  outside  of 
the  quarter  section  lines  of  the  fractional  quarter,  and  these  lines 
can  be  ascertained  from  monuments  and  the  lines  of  other  subdi- 
visions fixed  by  the  surveyor,  such  grant  will  not  extend  beyond 
the  quarter  section  line. 

2.  Same — when  title  cannot  be  claimed  by  alluvion  or  accre- 
tion. A  large  body  of  land  lying  between  the  meander  line  of  a 
fractional  section  and  a  river,  which  land  is  overflow  land,  from 
which  the  water  recedes  when  the  river  is  at  its  normal  stage,  can 
not  be  treated  as  being  a  part  of  the  fractional  section  by  alluvion 
or  accretion. 

3.  Same — what  is  necessary  to  establish  title  by  twenty  years' 
possession.  To  establish  title,  by  limitation,  by  twenty  years'  pos- 
session, it  is  necessary  to  show  that  such  possession  was  hostile  or 
adverse,  that  it  was  actual,  visible,  notorious  and  exclusive,  and 
that  it  was  continuous  and  under  claim  of  ownership;  and  these 
matters  must  be  made  out  by  clear  and  positive  proof. 

4.  Same — question  of  possession  depends  upon  particular  cir- 
cumstances. The  question  of  possession  depends  to  a  great  extent 
upon  the  character  of  the  land  and  the  particular  circumstances. 

Appeal  from  the  Circuit  Court  of  Kankakee  county; 

the  Hon.  Charles  B.  Campbell,  Judge,  presiding. 

* 

On  September  2,  1910,  appellant,  J.  Edward  Kinsella, 
filed  a  bill  in  chancery  in  the  circuit  court  of  Kankakee 
county  against  appellees,  Abe  Olds  and  L.  P.  Swannell,  and 
others,  for  the  purpose  of  quieting  title  in  him  to  certain 
tracts  of  land  situated  in  sections  14,  15,  16,  21,  22  and  23, 
in  township  31,  in  that  county.  The  title  to  the  lands  de- 
scribed in  the  bill  of  complaint,  other  than  in  section  23, 

265  -  24 
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was  quieted  in  appellant  by  the  decree  of  the  court  and  the 
determination  of  the  title  to  that  portion  of  section  23  lying 
north  of  the  Kankakee  river  reserved  for  further  decree. 
Olds  and  Swannell  filed  separate  answers,  in  which  they  de- 
nied that  appellant  had  any  interest  in  certain  tracts  in  sec- 
tion 23  claimed  by  them,  and  alleged  title  in  themselves, 
respectively.  Olds  also  filed  a  cross-bill,  asking  that  a  cer- 
tain quit-claim  deed  from  one  Sheridan  to  appellant  pur- 
porting to  convey  the  land  claimed  by  him,  being  that  part 
of  the  north-east  quarter  of  section  23  north  of  the  Kanka- 
kee river,  be  canceled  as  a  cloud  on  his  title,  and  praying 
that  the  title  to  the  land  in  question  be  quieted  in  him.  Ap- 
pellant answered,  denying  the  allegations  of  the  cross-bill. 
Replications  were  filed  to  the  respective  answers,  and  the 
cause  was  referred  to  the  master  in  chancery  to  take  the 
proofs  and  report  his  conclusions  both  as  to  the  law  and 
facts.  The  master  in  his  report  recommended  that  the  title 
to  that  part  of  the  north-west  quarter  of  section  23  east  of 
Poka-Nook-Con  creek,  and  that  part  of  the  north-east  frac- 
tional quarter  .of  section  23  lying  north  of  the  Kankakee 
river,  (which  last  described  tract  was  claimed  by  Olds,)  be 
quieted  in* appellant,  and  that  the  bill  be  dismissed  as  to  that 
part  of  the  north-west  quarter  of  section  23  north  of  the 
Kankakee  river  and  west  of  Poka-Nook-Con  creek  claimed 
by  Swannell,  and  that  the  cross-bill  of  Olds.be  dismissed 
as  to  the  lands  claimed  by  him.  Numerous  objections  were 
filed  by  the  respective  parties  to  the  master's  report,  which 
were  overruled  by  the  master,  which  objections,  on  the 
coming  in  of  the  master's  report,  were  ordered  to  stand-  as 
exceptions  in  the  circuit  court.  On  the  hearing  of  the  ex- 
ceptions to  the  master's  report  the  court  did  not  rule  upon 
each  exception  separately,  but  ordered  that  all  exceptions  be 
sustained  in  so  far  as  they  were  not  in  conflict  with  the 
findings  in  the  decree,  and  that  they  be  overruled  in  so  far 
as  the  findings  in  the  decree  are  not  in  conflict  with  the 
master's  report.    The  decree  finds  that  appellant  is  not  in 
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possession  of  the  tracts  claimed  by  Olds  and  Swannell,  re- 
spectively ;  that  Olds  and  Swannell  are  in  possession  of  the 
respective  tracts  claimed  by  them;  that  Olds  is  the  owner 
in  fee  simple,  as  claimed  by  him,  of  that  part  of  the  north- 
east quarter  of  section  23  lying  north  of  the  Kankakee  river ; 
that  the  deed  from  Sheridan  to  Kinsella  should  be  canceled 
as  a  cloud  upon  Olds'  title,  and  that  as  to  these  tracts  ap- 
pellant's bill  be  dismissed.  From  this  decree  appellant  has 
prosecuted  an  appeal  direct  to  this  court. 

Appellant's  bill,  with  its  amendments,  alleges  the  juris- 
dictional facts  that  at  the  time  of  the  filing  of  the  bill  he 
was  the  owner  and  in  the  actual,  open,  adverse  and  exclu- 
sive possession  of  the  lands  in  question;  that  on  January 
28,  19 10,  he  acquired  title  to  the  land  in  question  in  sec- 
tion 23  and  to  other  lands  in  section  14  lying  north  of  the 
Kankakee  river,  said  section  14  being  directly  north  of  and 
adjoining  section  23 ;  that  the  subdivision  of  lands  in  sec- 
tions 14  and  23,  owing  to  the  existence  of  the  river,  was 
fractional,  and  that  the  grants  and  conveyances  of  frac- 
tional sections  carried  the  title  of  the  grantee  to  the  thread 
of  the  river  south  of  the  south  line  of  section  14.  The  bill 
sets  forth  title  by  a  chain  of  conveyances  to  the  south  half 
of  section  14  from  the  United  States  to  the  State  of  Illi- 
nois, from  it  to  the  Illinois  Central  Railroad  Company,  from 
the  latter  company  to  one  Stephenson,  by  mesne  convey- 
ances from  the  latter  to  one  Whitehouse,  from  Whitehouse 
to  Sheridan,  and  by  quit-claim  deed  from  Sheridan  to  ap- 
pellant, of  all  of  section  23  lying  north  of  the  present  Kan- 
kakee river,  and  possession,  under  the  deed,  of  the  lands 
described  in  it,  and  the  actual,  open,  notorious,  adverse  and 
exclusive  possession  of  said  lands  for  twenty  years  by  ap- 
pellant and  his  grantors,  with  possession  and  payment  of 
taxes  thereon  since  the  year  1881,  and  a  further  claim 
by  accretion  and  reliction  to  the  riparian  ownership  of  the 
fractional  lands  in  section  14  bounded  by  the  river,  conclud- 
ing with  the  allegation  that  appellees  are  making  some  claim 
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to  the  lands  in  question.  The  south  half  of  section  14,  in- 
cluded in  the  so-called  Sheridan  ranch,  was  conveyed  by 
Sheridan  to  Kinsella,  as  were  the  other  tracts  in  said  ranch, 
by  warranty  deed,  except  that  part  of  the  north  half  of 
section  23  north  of  the  Kankakee  river,  which  was  quit- 
claimed, only. 

Olds,  in  his  answer,  denied  the  allegations  of  the  bill, 
and  in  his  cross-bill  alleges  that  he  is  the  owner  in  fee  sim- 
ple of  all  that  part  of  the  north-east  quarter  of  section  23 
lying  north  of  the  Kankakee  river ;  that  on  or  about  Janu- 
ary 4,  1839,  one  John  Holbrook  entered  at  the  land  office 
of  the  district  of  Chicago  the  following  described  lands  of 
the  United  States  subject  to  sale  and  entry,  and  that  the 
United  States  by  its  patent  conveyed  to  said  Holbrook  the 
aforesaid  lands,  being  the  north-east  fractional  quarter,  the 
south-east  fractional  quarter  and  the  north-west  fractional 
quarter  of  the  north-west  fractional  quarter,  and  the  south- 
west fractional  quarter  of  section  23,  in  the  said  township, 
containing  260.85  acres;  that  on  November  23,  1839,  Hol- 
brook and  wife  conveyed  by  warranty  deed  to  Joseph  Hunt 
the  lands  above  described;  that  on  March  5,  185 1,  said 
Hunt  and  wife  conveyed  by  warranty  deed  to  George  Olds 
the  north-east  fractional  quarter,  containing  61.16  acres, 
the  south-east  fractional  quarter  of  the  north-west  frac- 
tional quarter,  containing  32.73  acres,  and  the  east  half  of 
the  south-west  quarter,  containing  80  acres,  in  section  23 ; 
that  on  January  1,  1892,  George  Olds  conveyed  to  Abe  Olds 
by  quit-claim  deed  the  north  half  of  said  section  23  which 
lies  north  of  the  Kankakee  river,  which  runs  across  said 
half  section ;  that  he  is  now  the  owner  in  actual  possession, 
seized  in  fee  simple  of  said  real  estate,  and  that  he  and  his 
father,  George  Olds,  through  whom  he  obtained  title,  have 
since  July  27,  1853,  been  in  the  actual,  open,  notorious,  vis- 
ible, peaceable,  exclusive  and  uninterrupted  possession  and 
occupation  of  all  that  part  of  the  north-east  quarter  of  said 
section  23  lying  north  of  the  Kankakee  river;    that  for 
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more  than  twenty  years  past  and  upwards,  and  during  all 
of  that  time,  they  have  paid  all  of  the  taxes  levied  and  as- 
sessed upon  the  same  as  they  became  due  and  payable,  and 
have  secured  absolute  control  of  said  real  estate  and  en- 
closed the  same  with  a  fence,  used  the  timber  thereon  when 
desired,  and  have  been  recognized  by  all  the  neighbors  and 
owners  of  land  adjacent  as  the  owners  oLsaid  real  estate; 
that  he  is  the  owner  and  in  the  actual  possession  of  said 
real  estate  under  a  title  derived  through  a  regular  chain  of 
conveyances  from  the  government  of  the  United  States,  and 
claims  the  benefits  of  his  paper  and  record  title  under  para- 
graph 7  of  section  7  of  the  Limitation  act  of  this  State; 
that  Millard  J.  Sheridan  and  wife  had  no  title  or  color  of 
title  in  or  to  said  real  estate  in  fee,  possession,  remainder, 
reversion  or  otherwise,  and  that  the  deed  from  said  Sheri- 
dan and  wife  to  J.  Edward  Kinsella  of  the  said  lands  is  a 
cloud  upon  his  title;  that  the  asserting  of  the  same, injures 
and  depreciates  the  value  of  his  real  estate  and  renders  the 
same  less  salable  and  marketable,  and  prays  that  the  deed 
from  Sheridan  and  wife  to  Kinsella  of  said  lands  be  de- 
clared null  and  void  and  set  aside  as  a  cloud  on  his  title. 
All  of  the  material  allegations  of  the  cross-bill,  except  the 
entry  by  Holbrook  and  the  conveyances  as  alleged,  were 
denied  by  appellant  in  his  answer  thereto. 

Swannell's  answer  to  the  bill  of  appellant,  Kinsella,  de- 
nies the  jurisdictional  fact  of  Kinsella's  possession  and  the 
other  material  allegations  of  the  bill,  and  sets  up  title  to 
the  north-west  fractional  quarter  of  the  north-west  frac- 
tional quarter  of  section  23  from  the  United  States  to  Hol- 
brook, from  him  to  Hunt  and  from  Hunt  to  Robert  Sher- 
man, and  that  on  January  15,  1861,  the  sheriff  conveyed 
said  lands  by  tax  deed  to  William  G.  Swannell;  that  on 
July  25,  1876,  Swannell  conveyed  said  land  by  warranty 
deed  to  Frederick  Swannell  as  containing  4734  acres ;  that 
on  February  2,  1882,  Frederick  Swannell  conveyed  said 
land  back  to  William  G.  Swannell;    that  Sheridan  recog- 
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nized,  acknowledged  and  admitted  the  title  in  William  G. 
Swannell  and  in  his  executors  and  heirs,  and  that  for  more 
than  thirty-five  years  prior  to  the  Kinsella  deed  Sheridan 
had  acknowledged  Swannell  as  owner  of  said  land,  had 
negotiated  with  him  for  the  purchase  of  the  same,  entered 
into  an  agreement  with  his  executor  for  the  care  and  man- 
agement of  said  land,  and  that  Kinsella  well  knew  at  the 
time  he  received  the  Sheridan  deed  that  Sheridan  did  not 
own  it,  etc. ;  that  by  Sheridan's  contract  with  Kinsella  he 
was  not  entitled  to  any  portion  of  said  lands  in  section  23 ; 
that  Sheridan  has  never  paid  any  taxes  or  made  any  claim 
to  possession  or  control  except  as  agent  of  Swannell ;  that 
the  lands  are  swamp  lands ;  that  no  portion  could  be  culti- 
vated or  inhabited  for  residence;  that  in  1890  Sheridan 
negotiated  with  William  G.  Swannell  for  leasing  said  lands 
and  agreed  to  look  after  and  protect  them,  and  afterwards 
made  a  like  arrangement  with  his  executor ;  that  the  sheriff, 
on  November  13,  1868,  by  tax  deed  conveyed  to  Swannell 
the  north  fractional  quarter  of  the  north-west  fractional 
quarter  of  said  section  23,  and  that  Swannell  for  more  than 
seven  years  prior  to  the  commencement  of  said  suit  paid 
all  taxes  on  the  same,  and  claims  the  benefit  of  the  Statute 
of  Limitations  relating  to  vacant  and  unoccupied  lands; 
that  Sheridan  is  barred  by  laches,  and  that  Kinsella  had 
both  actual  and  constructive  notice  of  his  claim  prior  to 
his  purchase. 

At  the  time  of  the  government  survey  a  map  was  made 
of  the  township  in  which  the  lands  are  situated  and  re- 
turned to  the  land  office,  together  with  the  government  field 
notes  made  by  the  surveyors  at  that  time.  The  map  which 
is  in  evidence  shows  that  this  land  at  the  time  of  the  sur- 
vey was  overflowed  and  marshy;  that  the  surveyors  were 
unable  to  go  upon  the  whole  of  the  south  part  of  section  14 
or  the  north  part  of  section  23,  and  that  the  Kankakee  river 
at  the  time  spread  out  over  the  south  part  of  section  14  and 
the  north  part  of  section  23.    They  set  up  the  corner  stone 
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of  the  north-west  quarter  of  section  23  ten  chains  north  of 
the  Kankakee  river,  and  the  map  shows  7.41  acres  of  the 
north-west  quarter  of  section  23  as  being  north  of  the  river 
and  west  of  Poka-Nook-Con  creek,  which  empties  into  the 
Kankakee  river  east  and  south  of  the  south-west  corner  of 
section  14.  This  stream  is  now  about  thirty  feet  in  width 
and  separates  the  7.41  acres  of  the  north-west  quarter  of 
section  23  from  the  balance  of  that  section  north  of  the 
Kankakee  river.  The  map  of  this  township  as  made  and 
returned  by  the  government  surveyor  at  that  time,  in  so  far 
as  it  relates  to  these  sections,  is  substantially  as  follows : 


Shortly  before  this  suit  was  commenced  one  Schmeltzer, 
a  former  county  surveyor  of  Kankakee  county,  with  the  aid 
of  the  government  map  and  field  notes,  made  a  plat  of  the. 
lands  embraced  in  these  sections,  showing  the  meander  lines 
made  by  the  government  surveyor  substantially  coinciding 
with  the  river  banks  on  each  side  as  shown  on  the  origi- 
nal government  plat,  from  which  it  appears  that  there  are 
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43  acres  in  the  north-east  quarter  of  section  23  north  of 
the  Kankakee  river  and  37.76  acres  in  the  north-west  quar- 
ter of  that  section  north  of  the  Kankakee  river  and  east  of 
Poka-Nook-Con  creek.    The  plat  is  as  follows : 


%&c^ 


Appellant  claims  title  by  mestie  conveyances  from  the 
Illinois  Central  Railroad  Company  to  one  Anderson,  from 
Anderson  to  one  Johnson,  from  Johnson  to  Wilson  and 
Peterson,  from  the  latter  to  Sheridan,  and  from  Sheridan 
to  him,  of  the  south  half  of  section  14,  and  insists  that 
since  the  south-west  quarter  and  the  south-east  quarter  of 
section  14  are  shown  by  the  government  survey  as  frac- 
tional quarter  sections  and  are  bounded  by  the  Kankakee 
river,  each  quarter  section  extends  south  to  the  thread  of 
that  stream,  which  is  south  of  the  north  line  of  section  23, 
and  that  he  is  entitled  to  all  that  part  of  section  23  north 
of  the  river  as  a  part  of  section  14  by  accretion  and  the 
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recession  of  the  water  in  the  Kankakee  river.  The  title  of 
the  Illinois  Central  Railroad  Company  to  the  land  is  based 
upon  a  grant  by  the  United  States  government  to  the  State 
of  Illinois  of  certain  lands  for  railroad  purposes.  Pursuant 
to  this  grant  the  State  of  Illinois  incorporated  the  Illinois 
Central  Railroad  Company,  and  in  1852  granted  to  said 
railroad  company  certain  sections  of  land,  including  the 
south-east  fractional  quarter  of  section  14,  containing  103.45 
acres,  and  the  south-west  fractional  quarter  of  that  section, 
containing  117.52  acres,  which  were  duly  conveyed  to  the 
.  railroad  company  in  the  manner  provided  by  law,  and  which 
by  mesne  conveyances  ultimately  became  the  property  of 
appellant. 

The  claims  of  the  three  parties  to  this  suit  are,  in  brief, 
as  follows:  Kinsella  claims  to  be  the  owner  of  that  por- 
tion of  the  north-east  quarter  of  section  23  north  of  the 
Kankakee  river,  and  also  that  portion  of  the  north-west 
quarter  of  said  Section  23  north  of  the  Kankakee  river, 
( 1 )  through  a  contract  of  purchase  and  deed  from  Sheri- 
dan and  his  actual  possession  of  said  land  at  the  time  of 
filing  the  bill  under  the  Sheridan  deed;  (2)  on  his  actual 
possession  and  Sheridan's  possession  under  a  deed  from  one 
Whitehouse  to  the  north-west  quarter;  (3)  on  the  ground 
that  the  grants  of  the  south-east  fractional  quarter  and  the 
south-west  fractional  quarter  of  section  14,  which  lie  im- 
mediately north  of  section  23,  gave  the  grantee  title  to  all 
land  to  the  center  of  the  river  and  Poka-Nook-Con  creek; 

(4)  on  the  ground  of  alluvion  or  accretion  and  reliction; 

(5)  on  adverse  possession  by  Kinsella  and  his  grantors  for 
twenty  years;  (6)  on  the  Whitehouse  deed  of  1882  and 
possession  and  payment  of  all  taxes  legally  assessed.  Olds' 
claim  to  the  north-east  quarter  of  section  23  is  based  on 
a  continuous  chain  of  mesne  conveyances  of  record  from 
the  United  States  to  himself,  possession  thereunder  and  pay- 
ment of  taxes.  Swannell's  claim  of  title  to  the  north-west 
quarter  is  based  on  a  tax  deed  and  payment  of  taxes  under 
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claim  and  color  of  title  for  more  than  seven  years  and  on 
twenty  years'  adverse  possession.  Both  Olds  and  Swannell 
set  up  the  defense  of  laches  and  limitation  to  the  bill  of 
complaint  of  Kinsella.  The  evidence  bearing  on  these  mat- 
ters will  be  discussed  in  the  opinion. 

McArdle  &  McArdle,  and  J.  Bert  Miller,  for  ap- 
pellant. 

H.  K.  &  H.  H.  Wheeler,  and  Edward  P.  Harney, 
for  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : 

Appellant  urges  that  the  court  erred  in  dismissing  his 
bill  of  complaint  for  want  of  equity  as  to  the  tracts  claimed 
by  appellees,  Olds  and  Swannell,  respectively,  and  in  not 
also  dismissing  the  cross-bill  of  Olds.  It  was  proper,  un- 
der the  circumstances,  to  grant  relief  on  the  cross-bill  of 
Olds.  Wachter  v.  Blowney,  104  111.  6io;  Houston  v.  Mad- 
dux, 179  id.  377. 

The  only  paper  title  claimed  by  Kinsella  to  any  part 
of  the  land  in  controversy  is  his  contract  and  deed  from 
Sheridan,  and  a  deed  from  Whitehouse  to  Sheridan,  exe- 
cuted in  1882,  conveying  the  north-west  fractional  quarter 
of  section  23.  There  was  no  deed  from  anyone  to  Sheridan 
of  the  north-east  quarter,  and  the  title  of  complainant  to 
that  quarter  must  rest  upon  his  adverse  possession  as  al-, 
leged,  or  upon  his  claim  that  the  original  grantees  of  the 
south-east  quarter  and  south-west  quarter  of  section  14,  the 
same  being  fractional  quarters  as  shown  by  the  government 
survey,  took  all  the  land  to  the  thread  or  current  of  the 
Kankakee  river,  and  that  the  land  became  his  by  alluvion 
and  accretion. 

A  grant  of  land  bordering  on  a  stream,  whether  navi- 
gable or  not,  carries  title  to  the  center  thread  of  the  stream 
unless  the  boundary  is  in  some  other  way  designated.    (City 
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of  Peoria  v.  Central  Nat.  Bank,  224  111.  43.)  A  meander 
line  which  is  run  for  the  purpose  of  ascertaining  the  amount 
of  land  in  a  fractional  section  cannot  be  regarded  as  a 
boundary  line.  (Houck  v.  Yates,  82  111.  179;  Middleton 
v.  Pritchard,  3  Scam.  510;  Canal  Trustees  v.  Haven,  5 
Gilm.  548.)  These  cases,  however,  were  decided  on  the 
ground  that  the  river  itself  was  taken  as  the  actual  bound- 
ary of  the  land.  In  Houck  v.  Yates,  supra,  the  riparian 
owner  had  title  to  the  west  fractional  half  of  the  north- 
east quarter  and  the  fractional  north-west  quarter  of  sec- 
tion 5,  the  lines  of  which  running  south  extended  to  the 
center  of  the  then  channel  of  the  Mississippi  river  and  in- 
cluded the  land  in  controversy.  The  court,  on  page  182, 
said:  "Had  any  corner  or  monument  been  established  to 
mark  the  southern  boundary  of  appellee's  purchase,  by  the 
government  surveyors,  such  would  have  been  conclusive. 
That,  however,  did  not  occur,  but  the  river  seems  to  have 
been  left  to  mark  the  southern  boundaries  of  the  land." 

In  Granger  v.  Swart,  1  Wol.  90,  it  was  held  that  if  be- 
tween the  meander  line  by  which  the  government  survey 
was  made,  and  the  bank  of  the  river,  there  is  at  the  time  a 
body  of  swamp  or  waste  land  or  flats  in  which  timber  and 
grass  grew  and  horses  and  cattle  fed,  then  the  patents  for 
the  land  surveyed  would  not  cover  this  land  but  be  confined 
to  the  limits  of  the  meander  line  and  include  no  more. 

In  Lammws  v.  Nisson,  4  Neb.  245,  it  was  held  that  the 
mere  fact  that  a  meander  line  was  run  and  was  designated 
upon  the  plat  was  not  conclusive  and  would  not  estop  the 
government  from  disposing  of  lands  left  unsurveyed  be- 
tween such  line  and  the  bank  of  the  stream;  that  to  do 
otherwise  would  prevent  the  correction  of  mistakes  made 
by  surveyors  in  such  case. 

In  Bissell  v.  Fletcher,  19  Neb.  726,  the  court  held  that 
where  the  plat  and  patent  to  the  plaintiff  was  to  lot  3,  con- 
taining 52.60  acres,  and  to  run  north  to  the  Republican 
river,  he  was  not  entitled  to  claim  lots  6  and  7,  containing 
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about  117  acres,  and  which,  in  fact,  was  land  between  the 
river  and  where  the  plat  showed  the  bank  to  be. 

Section  10,144  of  the  Revised  Statutes  of  the  United 
States  (Pierce's  Code)  provides:  "The  boundary  actually 
run  and  marked  in  surveys  returned  by  the  surveyor  gen- 
eral shall  be  established  as  the  proper  boundary  lines  of 
the  section  or  subdivision  for  which  they  were  intended,  and 
the  length  of  such  lines  as  returned  shall  be  held  and  con- 
sidered as  the  true  length  thereof,  and  the  boundary  line 
which  has  not  been  actually  run  and  marked  shall  be  ascer- 
tained by  running  straight  lines  from  established  corners  to 
the  opposite  corresponding  corners;  but  in  those  portions 
of  the  fractional  townships  where  no  such  opposite  corre- 
sponding corners  have  been  or  can  be  fixed,  the  boundary 
line  shall  be  ascertained  by  running  from  the  established 
corners  to  north  and  south  or  east  and  west  lines,  as  the 
case  may  be,  to  the  water-course,  Indian  boundary  line  or 
to  the  external  boundary  of  such  fractional  township." 

In  Clute  v.  Fisher,  65  Mich.  48,  it  is  said :  "The  land 
described  as  a  fraction  of  any  subdivision,  as,  for  instance, 
the  south-east  fractional  quarter,  cannot  be  extended  be- 
yond the  lines  of  said  subdivision  as  they  would  run  if 
extended." 

A  grantee,  by  patent,  of  a  legal  subdivision  of  land  can 
not  thereby  derive  title  to  land  upon  another  legal  subdivi- 
sion. (Farmers  v.  Dodge,  64  Mich.  175;  Wilson  v.  Hoff- 
man, 54  id.  246;  Keyser  v.  Sutherland,  59  id.  455.)  The 
purchase  of  a  fraction  of  a  quarter  section  could  not  give 
to  the  purchaser  a  larger  body  of  land  than  a  grant  of  the 
whole  would  give.    Edwards  v.  Ogle,  76  Ind.  307. 

In  the  case  of  Sawyer  v.  Cox,  63  111.  130,  this  court 
said :  "The  object  of  these  surveys  is,  first,  if  practicable, 
to  find  the  original  corners  established  by  the  surveys  made 
by  the  authority  of  the  government.  It  is  by  those  lines 
and  corners  the  government  sold  and  persons  purchased  the 
public  land,  and  when  sold,  the  purchaser,  by  his  patent,  ac- 
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quired  title  to  all  of  the  land  embraced  within  the  boundary 
lines  of  the  tract  thus  purchased.  When  the  lines  and  cor- 
ners established  can  be  found  and  identified  the  purchaser 
acquires  title  to  all  the  lands  embraced  within  their  limits, 
and  it  does  not  matter  whether  the  surveys  are  accurate,  as 
the  boundaries,  when  found,  must  control  the  notes  or  plat 
of  the  survey,  hence  they  govern  the  calls  for  course,  dis- 
tance and  quantity.  The  plats  and  notes  of  the  survey  are 
intended  to  represent  what  was  done  in  the  field  and  must 
yield  to  the  lines  and  corners  when  found,  but  when  they 
have  become  obliterated  and  cannot  be  found  and  traced  by 
natural  or  artificial  monuments,  they  can  only  be  re-located 
by  the  field  notes  and  plats  of  the  original  survey,  and  in 
doing  so  then  resort  must  be  had  to  known  lines  and  monu- 
ments as  a  basis  on  which  to  survey  and  find  where  the 
original  lines  and  corners  were  established  by  the  govern- 
ment surveyors."  And  in  Fuller  v.  Shedd,  161  111.  462,  this 
court  held  that  the  section  lines  could  not  be  passed  when 
a  lake  was  so  large  that  the  extension  of  those  lines  would 
not  absorb  it. 

In  James  v.  Hozvell,  41  Ohio  St.  696,  the  court  refused 
to  extend  the  meander  line  across  a  space  designated  as  an 
impassable  marsh  and  water  so  as  to  include  two  islands, 
the  computed  acres  in  the  grant  not  including  either  the 
marsh,  water  or  island. 

In  Shoemaker  v.  Hatch,  13  Nev.  261,  the  court  said: 
"To  determine  whether  a  bar  or  island  is  part  of  the  land 
on  either  side  of  a  stream,  account  must  be  taken,  in  every 
case,  of  a  variety  of  circumstances,  such  as  the  relative  size 
and  permanence  of  the  channels,  the  size  of  the  island  com- 
pared with  the  size  of  the  stream,  and  the  conformity  or 
divergence  of  course  between  the  main  line  and  the  main 
channel.  It  is  a  question  of  fact  to  be  determfned  from 
all  the  surrounding  circumstances  whether  the  land  between 
a  meander  line  and  the  shore  of  the  lake  or  water-course  is 
included  in  the  survey." 
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In  Martin  v.  Carlin,  19  Wis.  454,  there  was  a  mistake 
in  the  original  survey  and  meandering  of  Rock  river,  so 
that  there  was  more  land  than  the  survey  called  for  by  the 
field  notes.  It  was  held  that  where  there  is  a  mistake  in 
the  survey  of  a  fractional  lot,  so  that  either  the  line  of  a 
meandered  stream  or  a  quarter  section  line  (both  of  which 
were  called  for  by  the  survey  as  constituting  the  line)  must 
be  abandoned,  the  quarter  section  line  should  be  adhered  to 
as  the  more  certain  call. 

In  the  case  of  Fuller  v.  Shedd,  supra,  after  citing  the 
foregoing  cases,  this  court,  in  its  opinion  by  Mr.  Justice 
Phillips,  said :  "From  these  cases  it  would  follow  the  con- 
struction of  the  grant  would  be :  where  a  narrow  strip  of 
land  lies  between  the  meander  line  and  the  natural  bound- 
ary, as  a  stream  or  river,  and  its  proportions  are  much 
smaller  than  the  land  granted,  it  would  be  included  in  the 
grant  and  the  center  of  the  stream  or  river  would  be  the 
boundary  unless  a  different  intention  was  manifested  by 
the  terms  used.  Where  the  land  outside  the  meander  line 
is  so  grossly  in  excess  of  that  sold  that  it  is  apparent  there 
is  fraud  or  mistake  in  the  survey,  the  meander  line  would  • 
be  the  boundary." 

In  the  case  at  bar,  while  there  is  no  evidence  of  either 
fraud  or  mistake  in  the  survey  of  1834,  by  which  the  me- 
ander lines  were  established,  the  river  at  its  usual  stage 
of  water  did  not  form  the  boundary  of  the  south-west  quar- 
ter and  south-east  quarter  of  section  14,  and  the  meander 
lines  were  run  as  they  were  because  of  high  water  at  the 
time,  the  Kankakee  river  having  overflowed  its  banks  so 
that  it  was  impossible  to  establish  the  south-east  corner  of 
section  14,  which  would  be  the  north-east  corner  of  sec- 
tion 23.  We  gather  from  the  evidence  in  the  record  that 
the  main  channel  and  banks  of  the  river  at  the  ordinary 
or  low  stage  of  water  were  in  about  the  same  place  at  the 
time  of  the  survey  of  1834  as  they  were  when  the  suit  was 
tried,  and  that  between  the  meander  lines  as  run  by  the  sur- 
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veyor  and  the  bank  of  the  river  were  large  portions  of  the 
south-east  quarter  of  the  south-west  quarter  of  section  14, 
and  also  the  premises  in  dispute  in  the  north  part  of  the 
north-east  quarter  and  north-west  quarter  of  section  23. 
This  was  heavily  timbered  in  part,  with  large  trees  growing 
thereon,  and  some  pasture  when  the  river  subsided  within 
its  banks.  As  we  have  stated,  the  south-west  corner  of  sec- 
tion 14  was  established  and  marked  and  a  basis  made  for 
running  the  section  line  between  sections  14  and  23  and  so 
determining  the  proper  boundary  lines  between  those  sec- 
tions. We  are  therefore  of  the  opinion  that  the  grantee 
from  the  government  of  the  south-west  quarter  and  the 
south-east  quarter  of  section  14,  and  the  subsequent  gran- 
tees down  to  Kinsella,  took  by  their  deeds  the  quantity  of 
land  as  originally  surveyed  by  the  government  and  denoted 
as  fractional,  and  also  took  all  of  the  land  contained  within 
the  boundary  of  said  quarter  sections  when  the  same  should 
be  established,  but  they  would  not  thereby  take  title  to  any 
land  outside  of  the  said  quarters,  and  would  not  take  any 
title  thereby  to  any  lands  in  section  23. 

Nor  do  we  think  that  appellant  is  in  a  position  to  claim 
any  title  to  the  lands  in  question  by  alluvion  and  accretion, 
as  being  a  part  of  section  14  by  reason  of  the  subsidence 
of  the  Kankakee  river,  for  the  reason  that  he  has  estopped 
himself,  both  by  the  allegations  of  his  bill  and  the  deed 
under  which  he  claims  title,  from  insisting  such  lands  are 
not  a  part  of  section  23.  In  the  deed  the  land  is  described 
as  being  in  section  23,  and  in  the  bill  filed  by  him  in  this 
cause  he  has  specifically  alleged  that  the  lands  in  question 
are  in  section  23,  and  more  particularly  in  that  part  of  sec- 
tion 23  which  is  north  of  the  Kankakee  river.  He  is  now 
estopped  by  these  acts  from  insisting  that  the  land  is  not 
in  section  23.  (Millard  v.  Millard,  221  111.  86;  Smith  v. 
Young,  160  id.  163.)  Furthermore,  the  land  between  the 
meander  lines  and  the  river  was  simply  the  overflow  land 
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from  which  the  high  water  subsided  when  the  river  was  at 
the  normal  or  low  stage. 

As  to  the  title  claimed  by  appellant  by  twenty  years' 
possession,  to  establish  such  title  by  limitation  by  twenty 
years'  possession  it  was  necessary  to  show,  first,  that  such 
possession  was  hostile  or  adverse;  second,  actual;  third, 
visible,  notorious  and  exclusive ;  fourth,  continuous ;  fifth, 
under  claim  of  ownership ;  and  such  elements  must  be  made 
out  by  clear  and  positive  proof.  (Clark  v.  Jackson,  222  111. 
13;  McClellan  v.  Kellogg,  17  id.  498;  Towle  v.  Quante, 
246  id.  568.)  The  question  of  possession  depends  to  a 
great  extent  upon  the  character  of  the  l&nd  and  the  circum- 
stances. As  we  have  shown,  the  tracts  of  land  in  dispute 
were  overflow  lands,  covered  with  water  and  inaccessible 
for  ordinary  use  during  much  of  the  time,  and  owing  to 
the  character  of  the  land  and  its  uninhabitable  condition  no 
very  pronounced  acts  of  ownership  or  possession  were  pos- 
sible. The  lands  comprising  the  so-called  Sheridan  ranch 
appear  to  have  been  fenced,  and  the  fences  extended  along 
the  east  and  west  sides  of  section  14  south  to  the  Kankakee 
river,  thus  enclosing  on  the  east  and  west  sides  the  lands  in 
dispute.  It  also  appears  that  the  cattle  pastured  by  differ- 
ent tenants  on  the  Sheridan  ranch  ranged  over  this  land 
at  times,  and,  as  some  witnesses  testified,  when  the  water 
was  low  they  would  cross  the  river  to  the  south,  and  cattle 
owned  by  others,  pasturing  on  the  south  of  the  river,  would 
cross  over  to  the  north  onto  the  lands  in  dispute.  It  also 
appears  that  certain  persons,  under  permission  from  Sheri- 
dan, the  former  owner,  at  different  times  cut  wood  upon 
portions  of  the  land  in  dispute,  but  this  evidence  is  not 
very  definite.  For  many  years  there  was  no  boundary  line 
established  between  sections  14  and  23,  and  it  is  not  shown 
very  clearly  whether  the  wood  that  was  cut  and  hauled  off 
in  the  winter  time  under  permission  from  Sheridan  was  on 
section  23  or  section  14.  George  Olds,  father  of  appellee 
Abe  Olds,  had  the  record  title  to  the  north-east  quarter. 
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From  the  time  he  first  obtained  title  to  this  land,  in  1851, 
he  was  in  possession  of  the  same,  as  far  as  such  possession 
was  possible.  He  cut  and  sold  wood,  hewed  timber  from 
the  land,  warned  trespassers  off  the  land,  and  exercised  acts 
of  ownership  both  before  and  after  Sheridan  bought  the  . 
adjoining  land,  in  1882.  After  he  conveyed  the  land  to  his 
son,  Abe  Olds,  in  1892,  the  latter  had  a  saw  mill  there  one 
winter  and  took  wood  from  it.  Soon  after  he  got  his  deed 
he  had  the  north  line  of  said  north-east  quarter  of  sec- 
tion 23  between  that  section  and  the  south-east  quarter  of 
section  14  surveyed  and  established,  built  a  wire  fence  along 
such  line,  and  afterwards  turned  his  hogs  in  on  said  land, 
warned  trespassers  off  of  the  said  land,  and  exercised  such 
other  acts  of  ownership  over  it  as  were  possible  in  its  then 
condition.  Sheridan  testified  that  he  cut  the  fence  when  he 
heard  that  it  had  been  placed  there,  and  there  is  evidence 
that  wires  were  cut  by  hunters  and  fishermen  at  times  of 
high  water  so  they  could  get  their  boats  through.  Olds 
states  the  fence  was  cut  and  washed  out  at  times  and  he 
kept  it  in  repair  as  best  he  could.  He  testified  that  on  one 
occasion  he  had  a  conversation  with  Sheridan,  which  is  not 
denied,  about  some  poles  that  had  been  cut  on  the  river  bot- 
tom, and  Sheridan  stated  that  if  they  had  been  cut  on  Olds' 
land  he  would  pay  for  them,  and  if  Olds  had  cut  any  on 
his  land  he  should  have  to  pay  for  them.  He  also  testified 
that  shortly  after  he  had  fenced  this  land  Sheridan  tried  to 
buy  it  from  him  and  made  an  offer,  and  he  offered  to  take 
a  larger  amount,  but  they  could  not  agree  on  the  price. 

Without  discussing  all  the  evidence  bearing  upon  the 
question  of  possession,  we  have  given  the  same  such  con- 
sideration as  we  think  it  is  entitled  to,  and  on  the  whole 
are  satisfied  that  the  circuit  court  did  not  err  in  its  finding 
as  to  the  possession  and  ownership  of  the  land.  Such  pos- 
session as  Sheridan  had  or  claimed  to  have,  under  the  cir- 
cumstances was  not,  as  shown  by  the  evidence,  hostile, 
exclusive  or  under  claim  of  ownership. 
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As  to  the  title  to  that  portion  of  the  north-west  quarter 
of  section  23  north  of  the  Kankakee  river  claimed,  re- 
spectively, by  Kinsella  and  Swannell,  Sheridan,  the  grantor 
of  Kinsella,  did  obtain  a  deed  from  Whitehouse  to  said 
land.  No  title,  however,  is  shown  in  Whitehouse  and 
no  reason  or  authority  for  such  conveyance  is  given.  He 
was  a  stranger  to  the  title  and  such  deed  is  not  explained. 
William  G.  Swannell  secured  a  deed  for  7.41  acres  of  the 
same  in  1861,  the  land  being  sold  for  taxes  for  the  year 
1858.  Thereafter  Swannell  paid  taxes  on  the  land  for  sev- 
eral years  as  containing  47.25  acres.  In  1876  the  lands 
were  again  sold  for  delinquent  taxes  levied  upon  the  tract  as 
the  north  fractional  north-west  quarter  of  section  23,  Swan- 
nell becoming  the  purchaser  at  such  tax  sale.  On  February 
2,  1882,  Swannell  and  wife  conveyed  the  land  to  Frederick 
Swannell  as  containing  47.25  acres,  and  thereafter,  from 
1882  to  1890,  inclusive,  and  ever  since  that  time,  the  taxes 
have  been  paid  by  the  Swannells  on  47.25  acres.  It  further 
appears  that  on  February  16,  1890,  M.  J.  Sheridan,  the 
then  owner  of  section  14,  had  some  correspondence  with 
William  G.  Swannell  relating  to  the  renting  of  Swannell's 
land  in  section  23,  and  in  replying  to  a  letter  of  Swannell 
Sheridan  says:  "Yours  referring  to  the  leasing  of  your 
land  in  section  23  received  some  time  ago.  Replying  will 
say  that  your  land  is  all  swamp  timber  and  could  not  be  of 
any  use  to  me.  Before  I  bought  my  land  the  timber  was 
all  cut  off  yours,  but  since  I  have  kept  people  off  of  it,  as 
they  would  cut  over  on  mine  if  I  allowed  them  to  cut  near 
there.  There  is  now  a  very  nice  growth  of  young  timber 
coming,  which  will  be  worth  something  in  a  few  years  if 
protected.  The  last  year  was  the  first  in  which  anyone  could 
get  onto  your  timber  during  the  summer  since  I  bought  my 
land,  in  '8o  or  '82."  There  is  also  evidence  to  the  effect 
that  on  several  occasions  there  were  negotiations  between 
Sheridan  and  Swannell,  and  after  Swannell's  death  with  his 
executor,  relating  to  the  purchase  of  this  land,  and  from  a 
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survey  of  all  of  the  facts  and  circumstances  we  do  not  feel 
disposed  to  hold  the  court's  conclusion  that  the  weight  of 
the  evidence  shows  that  Sheridan  had  recognized  both  Olds 
and  Swannell  as  being  the  owners  of  the  property  which  is 
now  in  dispute  was  erroneous. 

In  Sheridan's  contract  with  Kinsella,  made  in  1909,  it 
was  shown  that  he  agreed  to  sell  and  convey  1200  acres  of 
land,  more  or  less,  in  sections  14,  15,  16,  21  and  22,  and 
quit-claim  any  land  in  section  23  now  standing  in  his  name 
of  record,  guaranteeing  a  merchantable  title  to  at  least 
1200  acres.  It  appears  that  subsequently,  under  this  agree- 
ment, a  survey  was  made  of  the  Sheridan  lands,  and,  out- 
side of  any  land  in  section  23  claimed  by  either  Olds  or 
Swannell,  Kinsella  acquired  the  title  to  1260  acres.  After 
the  commencement  of  the  suit  Sheridan  stated  to  the  execu- 
tor of  the  Swannell  estate  that  he  did  not  want  Swannell 
to  think  that  he  was  deeding  property  upon  which  he  had 
no  claim  or  title  or  was  trying  to  steal  it ;  that  he  had  made 
a  contract  with  Kinsella  to  convey  him  certain  land  but  had 
not  intended  to  sell  section  23;  that  he  told  Kinsella  he 
had  no  claim  whatever  to  the  Swannell  land;  that  it  be- 
longed to  the  W.  G.  Swannell  estate,  and  that  he  still  knew 
that  to  be  the  case.  The  fact  that  his  cattle  and  his  ten- 
ant's cattle  were  allowed  to  roam  over  the  land  whenever 
it  was  dry  enough,  or  that  he  allowed  wood  to  be  cut  and 
sold  therefrom  near  the  dividing  line,  would  not  support 
a  claim  of  ownership  or  possession,  as  it  appears  he  had 
never  leased  or  attempted  to  exercise  any  acts  of  owner- 
ship or  possession  over  lands  outside  of  section  14.  Under 
the  circumstances  we  think  the  court  properly  decreed  that 
appellant  had  no  interest  in  the  Swannell  tract. 

We  find  no  error  in  the  decree  sufficient  to  warrant  a 
reversal,  and  the  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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Henry  Herschbach  et  al.  Appellants,  vs.  The  Kaskas- 
kia Island  Sanitary  and  Levee  District  et  al.  Ap- 
pellees. 

Opinion  Hied  October  16,  1914— Rehearing  denied  Dec.  4,  1914. 

1.  Equity — when  court  of  equity  has  jurisdiction  of  bill  to  en- 
join collection  of  drainage  assessment.  A  court  of  equity  has  ju- 
risdiction of  a  bill  which  seeks  not  only  to  restrain  the  collection 
of  an  alleged  void  drainage  assessment  but  also  to  enjoin  the  ex- 
penditure of  money  already  collected,  the  levy  of  other  threatened 
assessments  and  the  issue  and  sale  of  bonds  based  thereon,  as  the 
remedy  at  law  by  objecting  to  the  assessment  on  application  for 
judgment  and  order  of  sale  is.  inadequate  and  a  multiplicity  of 
suits  will  be  prevented. 

2.  Constitutional  law — whether  a  general  act  is  applicable  to 
a  given  situation  is  a  legislative  question.  The  fact  that  the  legis- 
lature has  passed  a  special  act  is  a  legislative  determination  that 
a  general  law  cannot  be  made  applicable  to  the  situation,  and  if  the 
subject  of  the  act  is  not  one  upon  which  special  legislation  is  spe- 
cifically prohibited  by  the  constitution,  the  question  whether  a  gen- 
eral act  could  have  been  made  applicable  is  not  open  for  judicial 
determination. 

3.  Same — the  legislature  cannot  authorise  a  levy  of  special  as- 
sessment for  other  than  corporate  purposes.  The  legislature  can 
authorize  special  assessments  by  the  corporate  authorities  of  a 
drainage  district  for  corporate  purposes  only,  and  is  without  power 
to  authorize  an  assessment  for  attorneys'  fees  for  services  ren- 
dered before  the  district  was  in  existence  and  for  the  expenses  of 
committees  in  connection  with  the  passage  through  the  legislature 
of  the  special  act  creating  the  district. 

4.  Same — term  "corporate  authorities,"  as  used  in  constitution, 
explained.  The  term  "corporate  authorities,"  as  used  in  section  31 
of  article  4  of  the  constitution,  authorizing  the  legislature  to  pass 
laws  for  the  organization  of  drainage  districts  and  the  levy  of 
special  assessments  by  the  corporate  authorities  thereof,  means 
those  municipal  officers  who  are  either  directly  elected  by  the  peo- 
ple of  the  municipality  or  appointed  in  some  mode  to  which  they 
have  given  their  assent.  {Oivners  of  Lands  v.  People,  113  111. 
296,  distinguished.) 

5.  Same — act  of  1913,  incorporating  Kaskaskia  Island  Sanitary 
and  Levee  District,  is  unconstitutional.  The  provision  of  the  spe- 
cial act  of  1913  incorporating  the  Kaskaskia  Island  Sanitary  and 
Levee  District,  (Laws  of  1913,  p.  278,)  which  authorizes  the  ap- 
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pointment  of  the  commissioners  by  the  circuit  court  of  Randolph 
county  without  any  provision  for  a  referendum  vote  by  the  people 
to  express  their  assent  to  such  appointment,  renders  the  entire  act 
unconstitutional  and  void,  for  the  reason  that  the  commissioners 
so  appointed  are  not  "corporate  authorities." 

6.  Same — what  does  not  amount  to  assent  by  people  to  method 
of  appointing  commissioners.  The  fact  that  the  preamble  of  a  spe- 
cial act  incorporating  a  drainage  district  recites  that  the  legislature 
has  been  petitioned  to  pass  an  act  does  not  authorize  a  holding 
that  the  people  have  assented  to  the  method  provided  in  the  act 
for  the  appointment  of  commissioners  by  the  circuit  court. 

Appeal  from  the  Circuit  Court  of  Randolph  county; 
the  Hon.  George  A.  Crow,  Judge,  presiding. 

R.  E.  Sprigg,  and  J.  Fred  Gilster,  for  appellants. 

Emery  Andrews,  Raymond  G.  Real,  and  Arthur  E. 
Crisler,  for  appellees. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

The  complainants  below,  who  are  land  owners  and  tax- 
payers of  the  Kaskaskia  Island  Sanitary  and  Levee  District, 
filed  a  bill  in  the  circuit  court  of  Randolph  county  against 
said  sanitary  district,  and  the  commissioners  thereof,  for 
the  purpose  of  enjoining  the  said  commissioners  and  other 
officers  of  said  district  from  proceeding  to  collect  an  as- 
sessment levied  upon  the  lands  of  the  district  under  ordi- 
nance No.  i,  and  from  making  any  additional  assessments, 
or  issuing  or  selling  bonds  in  anticipation  of  any  assess- 
ment, or  from  using  and  expending  any  money  realized 
from  said  assessment  already  levied.  Said  sanitary  district 
was  organized  under  a  special  act  which  became  operative 
July  i,  1913,  (Laws  of  1913,  p.  278,)  incorporating  the 
Kaskaskia  Island  Sanitary  and  Levee  District.  The  prin- 
cipal ground  upon  which  the  bill  is  based  is  the  alleged 
unconstitutionality  of  the  act  under  which  the  district  was 
organized.    The  defendants  below  filed  a  general  demurrer 
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to  the  bill,  which  was  sustained,  and  complainants  having 
elected  to  stand  by  the  bill  it  was  dismissed,  and  from  the 
final  decree  dismissing  the  bill  complainants  have  prose- 
cuted this  appeal. 

The  particular  assessment  the  collection  of  which  is 
sought  to  be  enjoined  was  levied  under  an  ordinance  passed 
by  the  commissioners  on  August  25,  191 3.  After  reciting 
the  passage  of  the  act  incorporating  the  district,  and  some 
of  its  provisions,  and  the  necessity  for  a  preliminary  as- 
sessment to  pay  for  survey,  maps,  plans  and  profiles  of  the 
lands  of  said  island  and  all  accretions  thereto,  the  ordi- 
nance levies  an  assessment  of  $5171.77  on  all  of  the  lands 
of  the  district  for  the  purpose  of  paying  the  expenses  of 
"legislation,  organization  of  the  commissioners  and  the  pre- 
liminary survey,  maps,  plans,  profiles  and  estimates  neces- 
sary to  be  made  to  ascertain  the  nature,  kind,  character 
and  the  extent  of  improvements  which  can  or  ought  to  be 
made  by  said  commissioners,  and  to  pay  any  and  all  other 
necessary  and  incidental  preliminary  expenses  necessary  to 
carry  out  the  object  and  purposes  of  the  act."  The  ordi- 
nance provides  that  the  commissioners  shall  proceed  to 
make  out  an  assessment  roll  and  to  distribute  said  assess- 
ment upon  the  lands,  lots,  pieces  and  parcels  of  land  of 
said  district  as  they  may  determine  the  benefits  which  may 
be  derived  by  said  lands  from  the  said  preliminary  work 
aforesaid,  and  that  said  assessment  roll  be  certified  to  as 
a  fair  and  just  distribution  of  the  assessment  upon  the 
several  parcels  of  land  in  said  district  according  to  the 
benefits  received  by  each  parcel  from  the  preliminary  work 
aforesaid.  The  ordinance  further  provides  that  the  assess- 
ment shall  be  designated  as  assessment  No.  1,  and  that 
it  shall  be  payable  in  one  installment  to  become  due  on 
January  2,  1914,  and  that  said  assessment  shall  be  paid  on 
or  before  March  10,  1914,  or  be  returned  as  delinquent 
and  collected  in  the  same  manner  as  other  general  taxes. 
The  bill  alleges  that  the  commissioners  will  proceed  to 
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spread  additional  assessments  on  the  lands  of  said  district 
and  will  issue  bonds  to  the  amount  of  $175,000  predicated 
upon  said  assessments,  and  that  said  bonds  will  be  sold  un- 
less appellees  are  restrained  from  so  doing. 

Appellants  contend  that  the  whole  act  under  which  said 
district  is  incorporated  is  unconstitutionaj  and  void,  and 
that  in  no  event  and  under  no  circumstances  can  a  valid 
levy  be  made  under  its  provisions.  It  is  contended  that  the 
act  is  void  as  being  obnoxious  to  section  22  of  article  4 
of  the  constitution  of  1870,  which  prohibits  special  local 
legislation ;  and  further,  that  the  act  is  in  contravention  of 
sections  9  and  10  of  article  9  of  our  State  constitution; 
also  that  it  is  in  contravention  of  section  31  of  article  4 
and  section  2  of  article  2  of  the  constitution.  Appellants 
make  a  special  objection  to  the  levy  for  preliminary  work, 
claiming  that  such  assessment  is  void  because,  it  is  said, 
it  is  not  based  upon  benefits  accruing  to  the  lands  of  the 
district,  but  that  it  is  for  preliminary  work  which  may 
or  may  not  result  in  any  benefit,  and  for  the  payment  of 
expenses  of  legislation  which,  it  is  argued,  are  contrary  to 
public  policy  and  in  no  event  could  be  a  proper  charge 
against  the  drainage  district. 

Before  proceeding  to  a  consideration  of  the  merits  of 
this  controversy,  the  appellees  insist  that  the  decree  below 
should  be  affirmed  for  the  want  of  jurisdiction  in  a  court 
of  equity  to  entertain  the  bill.  In  support  of  this  conten- 
tion it  is  urged  that  appellants  have  a  complete  and  ade- 
quate remedy  at  law,  since  all  of  the  objections  here  relied 
upon  could  be  raised  on  an  application  for  judgment  for 
delinquent  taxes.  It  is,  of  course,  always  a  sufficient  ob- 
jection to  the  jurisdiction  of  equity  that  there  is  a  com- 
plete and  adequate  remedy  at  law,  (Bodtnan  v.  Drainage 
District,  132  111.  439,)  and  this  rule  is  applicable  to  a  bill 
to  enjoin  the  collection  of  a  tax;  {Ayers  v.  Widmayer, 
188  111.  121;  Correll  v.  Smith,  221  id.  149;)  but  where 
the  bill  seeks  not  only  to  restrain  the  collection  of  a  void 
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tax  but  also  to  enjoin  other  threatened  levies,  the  expendi- 
ture of  money  already  collected  or  the  sale  of  bonds  issued 
without  authority  of  law,  then  equity  will  take  jurisdic- 
tion to  restrain  such  acts  on  the  ground  that  the  remedy 
at  law  is  inadequate  and  to  prevent  a  multiplicity  of  suits, 
(Darling  v.  Gunji,  50  111.  424;  Wilson  v.  Sanitary  District, 
133  id.  443;  Chicago  and  Mihvaukee  Electric  Railway  Co. 
v.  V oilman,  213  id.  609.)  The  bill  in  the  case  at  bar 
charges  that  the  commissioners  are  threatening  to  levy  other 
assessments  upon  the  real  estate  of  the  district  and  to  is- 
sue bonds  in  anticipation  of  such  assessments  and  to  sell 
the  same,  and  that  they  will  do  so  unless  restrained  by  in- 
junction. These  allegations,  in  connection  with  those  in 
respect  to  the  unconstitutionality  of  the  act  under  the  au- 
thority of  which  all  the  acts  sought  to  be  enjoined  have 
been  or  will  be  committed,  under  the  decisions  of  this  court 
state  a  case  bringing  the  subject  matter  within  the  jurisdic- 
tion of  a  court  of  equity. 

The  act  of  the  legislature  creating  this  sanitary  district 
is  both  special  and  local,  and  appellants  insist  that  for  this 
reason  the  act  is  unconstitutional,  as  being  in  violation  of 
section  22  of  article  4.  It  is  said  that  one  of  the  two  drain- 
age, laws  now  in  force  might  have  been  resorted  to  for  the 
purpose  of  organizing  Kaskaskia  island  into  a  district,  or 
if  neither  of  said  general  acts  was  applicable,  that  some 
other  general  law  might  have  been  passed,  and  if  a  gen- 
eral act  could  be  passed  which  would  be  applicable  to  the 
situation,  then  a  special  act  is  prohibited  by  that  clause  of 
section  22  of  article  4  which  provides  that  no  special  act 
shall  be  passed  in  a  case  where  a  general  law  can  be  made 
applicable.  Whether  a  general  act  of  the  legislature  is  ap- 
plicable to  a  given  situation  is  a  question  for  the  legisla- 
ture to  determine,  and  its  determination  of  that  question  is 
not  reviewable  by  the  courts.  Section  22  of  article  4  of 
the  constitution  prohibits  special  legislation  in  respect  to 
certain  specified  subjects,  and  contains  the  general  language 
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above  referred  to  which  prohibits  special  legislation  in  all 
other  cases  where  a  general  law  can  be  made  applicable. 
The  fact  that  the  legislature  has  passed  a  special  act  is  a 
legislative  determination  that  a  general  law  could  not  be 
made  applicable,  and  since  the  subject  of  the  act  is  not 
one  upon  which  special  legislation  is  specifically  prohibited 
by  the  constitution,  the  question  whether  a  general  act  could 
be  made  applicable  is  not  open  for  judicial  determination. 
Wilson  v.  Sanitary  District,  supra. 

Before  considering  any  of  the  other  objections  urged  to 
the  validity  of  this  act  it  will  be  necessary  to  state  briefly 
some  of  the  principal  provisions  of  the  act  itself. 

The  act  is  preceded  by  a  preamble,  which  recites  that 
"whereas  a  majority  of  the  legal  voters  of  the  island  of 
Kaskaskia  and  a  majority  of  the  land  owners  owning  the 
major  portion  of  the  land  upon  said  island,  have  petitioned 
the  General  Assembly  of  Illinois  to  organize  for  them  a 
sanitary  and  levee  district  comprising  the  lands  of  said 
island,"  and  recites  the  necessity  for  such  act  for  the  ade- 
quate drainage  and  the  protection  of  the  health  of  the  in- 
habitants of  the  said  island,  which  said  preamble  is  then 
followed  by  the  body  of  the  act.  Section  i  creates  the  cor- 
poration under  the  name  of  "The  Kaskaskia  Island  Sani- 
tary and  Levee  District,"  and  provides  that  by  that  name  it 
shall  be  a  public  corporate  body,  with  power  to  sue  and  be 
sued,  conduct  the  business  of  said  corporation,  have  per- 
petual existence  and  perform  and  execute  all  the  powers 
conferred  upon  it  by  this  act  or  incident  thereto,  and  that 
it  may  have  a  common  seal  and  change  the  same  at  its 
pleasure.  Section  2  declares  the  object  and  purpose  of  cre- 
ating said  corporation  to  be  the  drainage  of  the  lands  of 
said  island  by  artificial  drains,  canals,  ditches,  levees  and 
other  drainage  facilities  and  to  provide  ways  and  means 
necessary  to  carry  out  and  accomplish  said  objects  and  pur- 
poses, and  thereby  to  benefit  and  make  more  valuable  the 
land  of  said  island  and  to  preserve  and  promote  the  health 


Digits 


zed  by  G00gle 


394       Herschbach  v.  Kaskaskia  San.  Dist.        [265  DL 

of  the  residents  thereof ;  and  it  is  further  provided  in  said 
section  that  in  order  to  accomplish  these  purposes  said  act 
shall  be  liberally  construed,  and  as  an  exercise  by  the  legis- 
lature of  all  power  appertaining  to  it  for  the  benefit  and 
protection  of  the  lands  on  said  island  and  the  lives  and 
health  of  the  residents  thereof.  Section  3  relates  to  the 
manner  of  appointing  commissioners,  and  provides  that  the 
business  of  said  corporation  shall  be  conducted  by  three 
commissioners,  who  shall  be  resident  land  owners  residing 
upon  said  island  and  who  shall  be  appointed  by  the  circuit 
court  of  Randolph  county  in  term  time,  or  by  the  judge 
thereof  in  vacation,  by  an  order  signed  by  the  presiding 
judge  of  said  court,. or  if  in  vacation  by  the  judge  thereof 
who  presided  at  the  preceding  term  thereof,  and  filed  with 
the  clerk  thereof  and  duly  entered  of  record ;  that  the  said 
commissioners  shall  be  appointed  upon  the  passage  of  the 
act,  one  to  serve  for  one  year,  one  for  two  years  and  one 
for  three  years,  each  to  serve  until  his  successor  is  duly 
appointed  and  qualified,  as  provided  by  the  act,  the  suc- 
cessor to  each  to  be  appointed  for  a  term  of  three  years. 
Said  section  also  provides  that  any  of  said  commissioners 
may  be  removed  for  cause  by  the  court  at  any  time,  the 
subsequent  appointments  to  be  made  on  the  first  day  of 
July  of  each  year.  By  section  4  it  is  provided  that  the 
commissioners  shall  meet  and  organize  by  selecting  one  of 
their  number  president  of  the  board,  another  secretary,  and 
by  choosing  a  clerk  and  a  treasurer  who  shall  not  be  mem- 
bers of  said  board.  Section  5  provides  for  the  term  of 
office  of  the  treasurer  and  his  qualifications,  etc.,  and  -sec- 
tion 6  provides  for  the  bond  of  the  treasurer.  Section  7 
defines  the  duties  of  the  president,  and  section  8  the  duties 
of  the  clerk.  Section  9  prescribes  a  compensation  of  four 
dollars  a  day  for  each  of  the  commissioners  for  each  day 
actually  put  in,  in  and  about  the  performance  of  the  duties 
imposed  upon  them  by  said  act.  Section  10  defines  the  cor- 
porate powers  of  said  district,  and  authorizes  the  commis- 
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sioners  to  build  levees,  construct  all  necessary  ditches  and 
drains,  erect  pumping  stations  as  they  may  deem  necessary, 
build  roads  and  bridges  and  maintain  and  operate  the  same, 
and  make  any  other  necessary  improvements  upon  said 
island  for  the  purpose  of  protecting  the  health  of  the  in- 
habitants of  said  island,  and  all  the  lands  thereof  from  wash 
and  overflow,  and  provides  that  in  order  to  raise  money  for 
said  improvements  the  said  district  is  authorized  to  levy 
special  assessments  upon  the  property  benefited,  including 
all  public  highways  and  public  property  upon  said  island 
benefited  thereby,  and  authorizes  said  corporation  to  ac- 
cept and  receive  any  appropriations  either  from  the  State 
or  national  government,  or  voluntary  donations  and  sub- 
scriptions from  any  other  source,  etc.,  for  the  purpose  of 
making  said  improvements  or  for  the  performance  of  the 
duties  imposed  by  the  act.  Section  n  authorizes  the  cor- 
poration to  employ  all  engineers,  attorneys,  clerks  and  labor 
necessary  to  enable  it  to  fully  and  faithfully  carry  out  the 
duties  imposed  by  the  act  and  to  make  and  enter  into  con- 
tracts for  that  purpose.    Section  12  is  as  follows: 

"Sec.  12.  Expense  of  organisation. — Said  commission- 
ers shall  first  pay  out  of  any  funds  received  by  them  other 
than  by  special  assessment  the  preliminary  expenses  of  em- 
ploying attorneys,  and  the  necessary  expenses  of  commit- 
tees and  any  and  all  other  necessary  expenses  in  procuring 
the  passage  of  this  act,  and  all  other  legislation  necessary 
to  attain  the  objects  and  purposes  contemplated  by  this  act, 
including  any  expenses  and  attorney's  fees  necessarily  ex- 
pended in  and  about  any  legislation  concerning  the  man- 
agement or  control  of  the  Kaskaskia  commons  permanent 
school  funds,  whereby  this  corporation  may  be  benefited,  and 
if  no  other  funds  are  available  for  such  purposes  then  the 
same  may  be  included  in  any  special  assessment  made  for  the 
improvements  made  upon  said  island  by  said  district,  as  a 
part  of  the  expenses  thereof,  or  for  the  engineering  and  all 
other  preliminary  expenses  provided  for  in  this  section  for 
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any  improvement  they  may  contemplate,  make  a  preliminary 
assessment  on  the  lands,  lots  or  parcels  of  lands  proposed 
to  be  included  in  any  improvement  made  by  them  for  the 
purpose  of  paying  and  defraying  said  expenses,  which  shall 
be  made  in  the  same  manner  as  the  assessment  made  for 
the  work,  except  that  it  need  not  be  confirmed  by  the  cir- 
cuit court  of  Randolph  county,  but  shall  be  mad?  by  a 
proper  ordinance  passed  by  the  said  commissioners  and 
entered  upon  their  record,  and  the  finding  of  the  said  com- 
missioners of  the  necessity  of  said  assessment  shall  be  con- 
clusive, which  said  assessment  shall  be  payable  on  or  before 
January  2,  after  it  is  made  and  shall  be  collected  by  the 
clerk  of  the  board  and  turned  over  to  the  treasurer  of  the 
board,  and  any  unpaid  portion  thereof  shall  be  returned 
delinquent  to  the  county  treasurer  of  Randolph  county  by 
March  10,  after  the  same  becomes  due,  and  collected  in  the 
same  manner  as  other  general  taxes." 

The  subsequent  sections  of  the  act  provide  for  the  carry- 
ing out  of  the  purposes  of  the  act  and  give  detailed  direc- 
tions therefor.  It  will  not  be  necessary  to  set  out  those 
sections  in  order  to  determine  the  questions  that  are  con- 
trolling upon  this  record. 

Appellants  contend  that  section  12  of  the  act  in  ques- 
tion is  unconstitutional  because  it  authorizes  an  assessment 
not  based  upon  the  benefits  received  by  the  lands  of  the 
district  and  that  it  authorizes  the  levy  of  taxes  for  pur- 
poses other  than  corporate  purposes.  Preliminary  surveys, 
making  of  maps,  and  other  engineering  work  which  is  nec- 
essary to  enable  a  municipal  corporation  to  determine  the 
character  and  extent  of  improvements  to  be  made,  if  made 
by  the  corporate  authorities  after  the  municipality  is  duly 
organized,  may  be  regarded  as  corporate  purposes  within 
the  meaning  of  the  constitution,  and  if  such  work  results 
in  a  benefit  to  the  lands  of  the  municipality  it  may  properly 
be  included  in  a  special  assessment  levied  to  pay-  for  the 
improvement  where  the  aggregate  amount  of  the  expenses 
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does  not  exceed  the  aggregate  amount  of  benefits  conferred. 
But  section  12  of  this  act  authorizes  a  levy  of  taxes  for 
expenses  incurred  prior  to  the  time  the  district  had  any 
existence.  Those  expenses  were  not  incurred  by  the  corpo- 
rate authorities  of  the  district  nor  can  they  be  said  to  have 
been  made  for  a  corporate  purpose.  Such  items  as  expenses 
of  committees  in  connection  with  the  passage  of  the  act 
through  the  legislature,  and  attorney  fees  for  services  ren- 
dered before  the  district  was  incorporated,  cannot  be  held 
to  be  such  expenses  as  the  legislature  may  authorize  a  spe- 
cial assessment  to  meet.  The  legislature  can  only  authorize 
special  assessments  for  corporate  purposes  by  the  proper  au- 
thorities of  a  drainage  district.  The  ordinance  passed  un- 
der which  the  present  assessment  was  levied  shows  that  the 
levy  was  made  for  the  purpose  of  meeting  expenses  in- 
curred before  the  district  was  incorporated,  and  such  ex- 
penditures must  be  held  to  be  illegal,  as  not  being  within 
the  constitutional  power  of  the  legislature  to  authorize. 

But  there  is  still  another  very  serious  objection  to  the 
assessment  here  sought  to  be  enjoined.  Section  31  of  arti- 
cle 4  of  the  constitution  provides  that  the  General  Assembly 
may  pass  laws  permitting  the  owners  of  lands  to  construct 
drains,  ditches  and  levees  for  agricultural,  sanitary  or  min- 
ing purposes  across  the  lands  of  others,  and  provides  for 
the  organization  of  drainage  districts,  and  vests  the  corpo- 
rate authorities  thereof  with  power  to  construct  and  main- 
tain levees,  drains  and  ditches,  and  keep  in  repair  all  drains, 
ditches  and  levees  heretofore  constructed  under  the  laws  of 
this  State,  by  special  assessments  upon  the  property  bene- 
fited thereby.  It  will  be  noted  that  the  power  of  the  legis- 
lature to  authorize  special  assessments  for  benefits  received 
is  limited  to  the  "corporate  authorities,,  of  the  drainage 
districts  that  are  organized  under  legislative  authority.  We 
have  already  pointed  out  that  the  drainage  commissioners 
of  the  appellee  district  were  to  be  appointed  by  the  circuit 
court  or  the  circuit  judge  of  Randolph  county.     Are  com- 
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missioners  thus  appointed  the  "corporate  authorities"  of 
the  municipality  within  the  meaning  of  this  clause  of  the 
constitution?  By  "corporate  authorities/ '  as  used  in  this 
clause  of  the  constitution,  must  be  understood  those  mu- 
nicipal officers  who  are  either  directly  elected  by  the  peo- 
ple of  the  municipality  or  appointed  in  some  mode  to  which 
they  have  given  their  assent.  (Lovingston  v.  Wider,  53  111. 
302;  Cornell  v.  People,  107  id.  372;  Wether  ell  v.  Devine, 
116  id.  631 5  Givins  v.  City  of  Chicago,  188  id.  348.)  The 
act  of  the  legislature  under  which  this  district  was  organ- 
ized contains  no  referendum  clause,  nor  is  there  any  other 
provision  or  means  provided  therein  giving  the  tax-payers 
of  the  district  an  opportunity  to  express  their  assent  to  its 
provisions.  After  the  adoption  of  the  first  amendment  to 
the  constitution  of  1870  relative  to  the  organization  of 
drainage  districts,  this  court  held,  under*  general  drainage 
acts  passed  subsequently  thereto,  that  persons  other  than 
those  elected  by  the  people  of  the  district  or  appointed  in 
some  method  to  which  the  land  owners  had  given  their  as- 
sent constituted  the  legal  corporate  authorities  of  such  dis- 
tricts. Thus,  in  Oivners  of  Lands  v.  People,  113  111.  296, 
it  was  held  that  the  act  of  1879,  which  made  the  county 
commissioners  of  counties  not  under  township  organization 
the  drainage  commissioners  of  all  the  drainage  districts  of 
the  county,  was  a  valid  law,  but  in  this  and  other  cases  it 
was  pointed  out  that  these  districts  were  organized  by  the 
voluntary  act  of  the  majority  of  the  land  owners  in  peti- 
tioning for  the  organization,  and  in  this  respect  those  cases 
are  distinguishable  from  cases  decided  under  special  acts 
of  the  legislature  which  organize  a  given  territory  into  a 
drainage  district  and  provide  for  the  appointment  or  elec- 
tion of  the  officers  of  such  district  in  some  way  to  which 
the  people  have  not  assented.  In  Lovingston  v.  Wider,  su- 
pra, Cornell  v.  People,  supra,  Wetherell  v.  Devine,  supra, 
and  in  other  cases,  this  court  had  defined  the  corporate 
authorities  of  municipal  corporations  as  being  the  persons 
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elected  in  the  municipality  or  appointed  in  some  way  to 
which  the  voters  had  given  their  assent.  When  the  amend- 
ment of  1878  was  adopted  to  the  constitution  and  employed 
the  term  "corporate  authorities,"  it  must  be  assumed  that 
those  words  were  employed  with  the  meaning  that  had  been 
given  thereto  by  the  decisions  of  this  court.  The  cases  un- 
der the  general  Drainage  law,  where  districts  were  organ- 
ized upon  the  voluntary  action  of  the  land  owners,  are  not 
controlling  here,  since  this  act  was  local  and  special  and 
organized  the  territory  into  a  drainage  district  without  any 
act  on  the  part  of  the  property  owners  and  subjects  their 
property  to  burdens  of  taxes  to  be  imposed  by  persons  who 
have  not  been  elected  by  the  people  of  the  district  or  ap- 
pointed under  any  law  to  which  they  have  given  their  as- 
sent. It  is  said  that  a  majority  of  the  land  owners  of 
this  island  petitioned  the  legislature  to  pass  the  act  in  ques- 
tion, and  that  the  signing  of  such  petition  was  a  manifes- 
tation of  assent  within  the  requirements  of  the  constitution. 
We  cannot  so  hold.  The  recital  in  the  preamble  of  this 
act  only  shows  that  the  legislature  had  been  petitioned  to 
pass  an  act  incorporating  the  island  into  a  sanitary  district. 
Accepting  the  recital  of  the  legislature  as  conclusive  of 
the  fact  that  a  petition  was  filed,  it  cannot  be  construed 
as  a  petition  for  the  passage  of  an  act  which  would  de- 
prive the  people  of  the  island  of  their  constitutional  rights. 
We  would  not  be  warranted  in  so  holding  unless  the  lan- 
guage of  the  preamble  were  so  clear  as  to  admit  of  no 
other  construction.  The  commissioners  of  this  district  not 
having  been  elected  by  the  people  of  the  municipality  nor 
appointed  in  any  way  to  which  they  have  given  their  as- 
sent cannot  be  held  to  be  the  corporate  authorities  of  the 
said  district. 

In  the  case  of  Cornell  v.  People,  supra,  this  court  had 
occasion  to  determine  whether  a  South  Park  commissioner 
appointed  by  the  Governor  under  an  amendatory  act  of  the 
legislature  was  a  legally  appointed  officer  of  the  corpora- 
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tion.  The  original  act  incorporating  the  South  Park  dis- 
trict provided  that  the  commissioners  should  be  appointed 
by  the  Governor  and  that  all  vacancies  should  be  filled  by 
appointment  "of  the  judge  of  the  circuit  court  of  Cook 
county."  This  act  was  upheld  as  valid  on  the  ground  that 
it  had  been  adopted  under  a  referendum  vote  by  the  peo- 
ple of  the  district.  Subsequently,  in  1881,  the  legislature 
passed  an  act  taking  the  power  of  appointing  the  commis- 
sioners away  from  the  judges  of  the  circuit  court  and  pro- 
viding that  the  Governor  of  the  State  should  appoint  all 
park  commissioners.  This  amendatory  act  did  not  contain 
a  referendum  and  its  provisions  had  never  been  assented  to 
by  the  people.  This  court  held  that  the  appointment  of  all 
park  commissioners  by  the  Governor  was  illegal  and  that 
commissioners  thus  appointed  did  not  constitute  the  corpo- 
rate authorities  of  the  park  district.  The  reasoning  of  this 
court  in  that  case  is  conclusive  of  the  question  now  under 
consideration  in  the  case  at  bar.  The  persons  who  levied 
the  assessment  and  who  are  threatening  to  levy  other  as- 
sessments and  issue  bonds  are  not  the  corporate  authorities 
of  this  district  and  their  acts  as  such  are  illegal  and  void. 
The  result  of  this  holding  is  to  render  the  entire  act  un- 
constitutional and  void.  The  act  cannot  stand  with  those 
sections  relating  to  the  appointment  and  powers  and  duties 
of  the  commissioners  eliminated. 

The  judgment  of  the  circuit  court  of  Randolph  county 
sustaining  the  demurrer  and  dismissing  the  bill  is  reversed 
and  the  cause  remanded,  with  directions  to  the  circuit  court 
to  overrule  the  demurrer. 

Reversed  and  remanded,  with  directions. 
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Wiujam  H.  Loehde,  Appellee,  vs.  Jacob  Glos,  Appellant. 
Opinion  Hied  October  16,  1914 — Rehearing  denied  Dec.  8,  1914. 

1.  Evidence — partnership  signature  not  presumed  to  have  been 
ivritten  after  partnership  ceased.  Where  the  signature  to  the  cer- 
tificate to  .an  abstract  of  title  is  proved  to  be  in  the  handwriting  of 
one  member  of  the  firm  it  is  not  necessary  to  prove  that  the  signa- 
ture was  attached  before  the  partnership  ceased  to  exist,  as  it  will 
not  be  presumed  that  the  partner  signed  the  firm  name  when  there 
was  no  firm. 

2.  Same — when  objection  must  point  out  alleged  unintelligible 
matter  in  abstract  of  title.  An  objection  that  an  abstract  of  title 
contains  matter,  in  the  form  of  isolated  letters,  figures  and  words, 
which  makes  the  document  unintelligible  "except  in  certain  parts 
thereof,"  is  properly  overruled  where  no  attempt  is  made  to  point 
out  the  unintelligible  portions  so  their  meaning  can  be  explained. 

3.  Constitutional  law — meaning  of  provision  requiring  use 
of  English  language  in  judicial  proceedings.  The  constitutional 
provision  that  judicial  proceedings  shall  be  preserved  and  pub- 
lished in  no  other  than  the  English  language  refers  to  the  preser- 
vation and  publication  of  the  record  history  of  a  cause,  while  the 
provision  that  such  proceedings  shall  be  conducted  in  the  English 
language  does  not  mean  that  the  oral  testimony,  depositions  and 
documentary  evidence  shall  be  in  the  English  language,  but  only 
that  their  meaning  shall  be  explained  in  the  English  language  to 
the  court  and  jury. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Jesse  A.  Baldwin,  Judge,  presiding. 

John  R.  O'Connor,  for  appellant. 

Winters,  Price  &  Stevens,  for  appellee. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

The  appellee,  William  H.  Loehde,  filed  his  application 
in  the  circuit  court  of  Cook  county  on  October  2,  191 3,  to 
register  his  title  in  fee  simple  to  lot  24,  in  block  3,  in  Ash- 
land addition  to  Ravenswood.  The  appellant,  Jacob  Glos, 
was  one  of  the  defendants  under  an  allegation  that  he  was 
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the  holder  of  a  tax  deed  which  was  void.  The  application 
was  referred  to  an  examiner  of  titles,  who  heard  the  evi- 
dence and  reported  that  the  appellee  was  the  owner  in  fee 
simple  of  the  premises  at  the  date  of  filing  his  application, 
and  that  appellant  was  entitled  to  be  re-paid  the. sums  of 
money  expended  by  him  in  procuring  his  tax  deed  and  in 
payment  of  general  taxes  and  a  special  assessment.  The 
court  overruled  exceptions  to  the  report  and  ordered  the 
title  of  appellee  registered,  upon  condition  that  he  pay  to 
appellant,  or  to  the  clerk  of  the  court  for  his  use,  $835.59 
and  $5  costs.  The  money  was  paid  to  the  clerk  of  the 
court  for  the  use  of  the  appellant,  who  appealed  from  the 
decree. 

The  evidence  of  title  consisted  of  a  certified  copy  of 
an  abstract  made  by  Haddock,  Vallette  &  Rickcords  and 
an  abstract  made  by  the  recorder  of  deeds  of  Cook  county. 
The  certified  copy  was  objected  to  on  the  ground  that  there 
was  no  proof  that  the  signature  to  the  certificate  was  genu- 
ine, and  the  abstract  of  the  recorder  was  objected  to  as  not 
being  intelligible  on  account  of  abbreviations  and  arbitrary 
signs  not  in  the  English  language.  The  abstract  made  by 
Haddock,  Vallette  &  Rickcords  purported  to  show  the  con- 
dition of  the  title  up  to  the  time  it  was  made,  and  it  was 
dated  "Chicago,  December  twenty-third  (23d),  1890,"  and 
under  this  was  the  firm  name.  It  was  followed  by  a  cer- 
tificate that  it  was  a  true  copy  of  the  original  examina- 
tions of  title,  which  was  signed  with  the  firm  name  but  not 
dated.  A  witness  who  had  been  in  the  real  estate  business 
in  Chicago  since  1871  testified  that  he  knew  the  firm  of 
Haddock,  Vallette  &  Rickcords ;  that  their  business  was  the 
making  of  abstracts  of  title  to  property  in  Cook  county  for 
others  for  hire;  that  they  were  in  that  business  in  1890,  at 
the  date  of  the  abstract;  that  he  knew  the  firm  signature 
appended  to  the  certificate  and  that  it  was  written  by  Mr. 
Rickcords,  who  was  a  member  of  the  firm  and  who  was 
accustomed  and  authorized  to  sign  the  firm  name  to  ab- 
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stracts  made  in  the  ordinary  course  of  business.  The  firm 
was  dissolved  and  ceased  to  exist  at  some  time  after  the 
date  mentioned,  and  the  objection  urged  by  the  appellant 
is,  that  the  witness  did  not  know  the  exact  date  when  the 
signature  was  appended  to  the  certificate  and  that  it  might 
have  been  made  after  the  dissolution  of  the  partnership. 
The  signature  to  the  certificate  was  proved  to  be  in  the 
handwriting  of  Mr.  Rickcords,  a  member  of  the  firm,  and 
it  will  not  be  presumed  that  he  signed  the  firm  name  when 
there  was  no  firm  and  after  it  had  ceased  to  exist.  While 
not  conclusive,  the  presumption  would  be  that  the  firm  was 
in  existence.     The  objection  was  without  force. 

The  abstract  made  by  the  recorder  of  deeds  contained 
numerous  letters  which  were  neither  English  words  nor  ab- 
breviations of  such  words  commonly  used  in  the  English 
language.  They  would,  perhaps,  be  understood  by  persons 
engaged  in  the  abstract  business  as  having  some  meaning  in 
the  English  language,  but  their  meaning  could  not  be  ascer- 
tained without  some  knowledge  other  than  knowledge  of 
the  English  language.  Here  is  a  sample  of  such  letters  in 
a  description  of  a  note  secured  by  a  trust  deed:  "with 
int  at  7  p  c  p  a  p  s  a."  The  objection  to  this  abstract  is 
based  on  section  18  of  the  schedule  of  the  constitution, 
which  is  as  follows:  "All  laws  of  the  State  of  Illinois, 
and  all  official  writings,  and  the  executive,  legislative  and 
judicial  proceedings,  shall  be  conducted,  preserved  and  pub- 
lished in  no  other  than  the  English  language." 

In  its  broadest  sense  the  term  "judicial  proceedings" 
embraces  all  proceedings  in  a  court  of  justice,  but  such  pro- 
ceedings are  not  all  preserved  or  published.  The  record 
history  of  a  cause  is  alone  preserved,  and  the  constitutional 
provision  that  it  shall  be  preserved  in  no  other  than  the 
English  language  refers  only  to  such  record.  That  record 
is  for  the  information  of  citizens  and  litigants,  and  the  con- 
stitutional provision  requires  that  it  shall  be  so  preserved 
and  published  that  it  will  be  intelligible  to  a  person  under- 
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standing  the  English  language,  without  other  knowledge. 
(Stein  v.  Meyers,  253  111.  199.)  The  individual  need  not 
seek  the  aid  of  experts  or  persons  skilled  in  any  art  or  pro- 
fession for  the  purpose  of  understanding  the  meaning  of 
the  record,  but  the  constitution  contemplates  that  it  shall 
be  so  preserved  that  it  may  be  understood  without  such 
aid.  It  is  not  so,  however,  with  the  provision  that  judicial 
proceedings  must  be  conducted  in  no  other  than  the  English 
language,  which  from  the  very  necessity  of  the  case  must 
often  include  words  and  instruments  in  foreign  languages. 
If  it  were  not  so,  the  provision  that  every  person  ought 
to  find  a  certain  remedy  in  the  laws  for  all  injuries  and 
wrongs  would  have  no  meaning  as  applied  to  numerous 
injuries  and  wrongs.  Here  becomes  manifest  the  miscon- 
ception of  counsel  in  seeking  to  have  applied  to  all  judicial 
proceedings  the  same  rule  applicable  to  the  record  proper. 
The  constitution  recognized  an  existing  system  of  laws  and 
judicial  proceedings  by  providing  that  the  right  of  trial  by 
jury  should  remain  inviolate  and*  the  privilege  of  the  writ 
of  habeas  corpus  should  not  be  suspended  unless  under  cer- 
tain circumstanbes.  The  system  of  laws  and  judicial  pro- 
ceedings had  always  permitted  the  admission  in  evidence  of 
testimony  or  depositions  or  instruments  in  a  foreign  lan- 
guage. Instruments  in  a  foreign  language  may  be  the  very 
foundation  and  basis  of  rights,  and  such  instruments  are 
always  admitted  in  evidence  in  the  courts,  with  testimony 
explanatory  of  their  proper  meaning  in  English.  (2  Phil- 
lips on  Evidence,  [Cowen,  Hill  &  Edw.  notes,]  709-733; 
1  Greenleaf  on  Evidence, — 14th  ed. — sec.  280.)  Actions 
may  be  brought  for  libel  or  slander  published  or  uttered  in 
a  foreign  language,  and  the  words  of  the  foreign  language 
are  evidence  to  sustain  the  action  and  obtain  redress  for  the 
injury.  In  Schmisseiir  v.  Kreilich,  92  111.  347,  which  was 
an  action  on  the  case  for  slander,  the  words  were  spoken  in 
the  French  language  and  were  so  laid  in  the  declaration, 
with  a  translation  of  their  meaning  into  the  English  lan- 
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guage.  On  the  trial  there  was  evidence  of  the  speaking  of 
the  words  in  French  and  the  translation  of  their  meaning 
in  English,  but  the  right  of  the  plaintiff  to  recover  rested 
upon  the  words  spoken  in  French.  If  a  contract  or  other 
document  be  in  a  foreign  language,  it,  and  it  only,  is  the 
instrument  of  evidence  and  must  be  produced,  proved  and 
offered  in  evidence,  but  its  meaning  must  be  explained  and 
must  reach  the  court  or  jury  in  the  English  language.  A 
witness  who  does  not  understand  English  can  only  testify 
in  court  in  the  language  which  he  understands,  and  it  would 
be  contrary  to  reason  to  say  that  the  constitution  is  violated 
in  such  a  case  because  the  evidence  as  it  comes  from  the 
mouth  of  the  witness  is  not  English.  The  same  rule  ap- 
plies in  the  case  of  depositions  which  must  be  interpreted 
to  the  court  or  jury.  (Cavasar  v.  Gomales9  33  Tex.  133; 
Kuhtman  v.  Brown,  4  Rich.  479.)  Plats,  drawings,  casts, 
maps  and  photographs,  none  of  which  can  be  said  to  be  in 
the  English  language  and  which  require  explanation  in  that 
language,  have  always  been  admitted  in  evidence;  and  the 
same  is  true  of  real  objects  or  things  which  are  material  to 
a  controversy,  although  testimony  may  be  required  to  en- 
able the  jury  to  understand  and  apply  such  evidence  to  the 
issues  in  the  case.  The  abstract  was  not  excluded  by  the 
constitutional  provision,  and  the  letters,  abbreviations  or 
symbols  might  have  been  explained  so  that  their  meaning 
would  be  clear  to  the  examiner  and  the  court.  This  was 
not  done,  and  if  the  objection  made  was  sufficient  it  should 
have  been  sustained.  The  objection  was  that  the  abstract 
contained  matter  in  the  shape  of  isolated  letters  and  figures 
and  words,  standing  alone,  which  made  the  document  unin- 
telligible "except  in  certain  parts  thereof."  Some  of  the 
isolated  letters,  figures  and  words  were  not  intelligible,  but 
an  objection  to  them  could  have  been  obviated  by  evidence 
explanatory  of  their  meaning.  The  objection  being  that  the 
document  was  unintelligible  except  in  certain  parts  thereof, 
those  portions  which  were  not  intelligible  should  have  been 
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pointed  out,  so  that  the  objection  might  have  been  obviated 
by  testimony.  It  is  true  that  if  a  witness  had  spoken  in 
the  terms  used  in  the  abstract  by  reciting  a  series  of  letters 
and  abbreviations  his  testimony  would  have  been  unintel- 
ligible, but  the  objection  conceded  that  portions  of  the  ab- 
stract were  intelligible  without  designating  what  portions 
were  objected  to.  The  court  did  not  err  in  disregarding 
the  objection  as  made. 

The  decree  is  affirmed.  Decfee  ^^ 


The  People  of  the  State  of  Illinois,  Appellant,  vs. 
John  N.  Larsen  et  al.  Appellees. 

Opinion  filed  October  16,  1014 — Rehearing  denied  Dec.  3,  1914. 

1.  Appeals  and  errors — bill  of  exceptions  is  not  necessary  to  a 
review  of  errors  in  the  record  proper.  The  purpose  of  a  bill  of  ex- 
ceptions is  to  enable  a  party  to  have  a  review  of  matters  which 
would  otherwise  not  be  of  record,  but  no  bill  of  exceptions  is  nec- 
essary or  proper  for  the  purpose  of  a  review  of  errors  assigned 
upon  the  record  proper,  and  such  errors  may  be  considered  not- 
withstanding the  party  does  not  avail  himself  of  the  privilege  of 
filing  a  bill  of  exceptions. 

2.  Quo  warranto — when  corporation  is  not  a  proper  party  de- 
fendant. Where  a  quo  warranto  proceeding  is  against  an  existing 
corporation  for  a  misuse  of  its  franchise  or  an  usurpation  of  pow- 
ers not  conferred  the  information  should  be  against  the  corpora- 
tion, and  if  it  appears  and  pleads  in  its  corporate  character  its 
corporate  existence  cannot  afterward  be  controverted;  but  where 
the  purpose  of  the  proceeding  is  to  challenge  the  existence  of  a 
corporation  by  calling  upon  individuals  to  show  by  what  right  they 
claim  to  hold  and  exercise  the  franchise  of  a  corporation  the  cor- 
poration itself  is  not  a  proper  party. 

3.  Same — People  have  right  to  inquire  into  title  by  which  cor- 
porate franchise  is  claimed.  A  corporate  franchise  proceeds  from 
the  sovereign  power,  and  the  People  have  the  right  at  all  times  to 
inquire  into  the  title  by  which  such  a  franchise  is  claimed  or  exer- 
cised and  to  a  judgment  of  ouster  if  the  franchise  was  improperly 
granted,  and  the  statute  expressly  authorizes  the  Attorney  General 
or  State's  attorney  of  the  proper  county  to  prosecute,  by  leave  of 
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court,  an  information  in  the  nature  of  quo  warranto  to  try  the 
right  to  the  franchise  claimed. 

4.  Same — prosecution  by  information  in  quo  warranto  is  with- 
in  section  33  of  article  6  of  the  constitution.  A  prosecution  by  in- 
formation in  the  nature  of  quo  warranto  is  within  section  33  of 
article  6  of  the  constitution,  requiring  all  prosecutions  to  be  car- 
ried on  "in  the  name  and  by  the  authority  of  the  People  of  the 
State  of  Illinois''  and  to  conclude  "against  the  peace  and  dignity 
of  the  same,"  but  there  may  be  a  compliance  with  such  provision 
though  the  words  are  not  in  the  precise  form  contained  in  the  con- 
stitution. 

5.  Corporations — payment  of  one-half  of  the  capital  stock  is  a 
condition  precedent  to  lawful  organisation.  The  provision  of  the 
statute  authorizing  the  Secretary  of  State  to  issue  a  certificate  of 
complete  organization  upon  the  filing  of  a  sworn  report  of  the  com- 
missioners that  at  least  one-half  the  capital  stock  has  been  paid  in, 
contemplates  that  such  report  shall  be  true  and  that  the  payment 
of  one-half  the  capital  stock  shall  be  a  condition  precedent  to  the 
lawful  organization  of  the  corporation,  and  if  such  report  is  false 
in  that  respect  the  People  may  in  a  direct  proceeding  successfully 
attack  the  corporate  existence  of  the  supposed  corporation.  (Fos- 
ter v.  Hip  Lung  Ying  Kee  &  Co.  243  111.  163,  distinguished.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Lockwood  Honore,  Judge,  presiding. 

♦ 

Maclay  Hoyne,  State's  Attorney,  (Rosenthal  & 
Kurz,  and  Francis  J.  Houlihan,  of  counsel,)  for  the 
People. 

Otto  G.  Ryden,  for  appellees. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

The  State's  attorney  of  Cook  county,  by  leave  of  the 
circuit  court,  filed  an  information  in  the  nature  of  quo 
warranto  against  the  appellees,  calling  upon  them  to  an- 
swer to  the  People  by  what  warrant  they  claimed  to  hold 
and  execute  the  franchise  of  an  alleged  corporation  known 
as  the  Purer  Ice  and  Ice  Cream  Company.  After  the  mo- 
tion of  the  defendants  to  vacate  the  order  giving  leave  to 
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file  the  information  had  been  denied,  one  of  the  appellees 
filed  a  general  demurrer  and  the  others  filed  a  demurrer 
which  was  both  general  and  special.  The  court  sustained 
the  demurrers  and  dismissed  the  information,  and  an  ap- 
peal was  allowed  to  the  People. 

The  order  allowing  the  appeal  provided  that  a  bill  of 
exceptions  might  be  filed  by  the  appellant  within  a  given 
time,  but  the  privilege  was  not  availed  of.  It  is  therefore 
insisted  that  this  court  has  no  jurisdiction  to  hear  and  de- 
termine the  errors  assigned,  because  the  appellant  did  not 
comply  with  the  terms  of  the  order.  A  party  to  a  suit 
may  allege  exceptions  to  rulings  of  the  court  upon  a  trial, 
and  for  the  purpose  of  making  such  rulings,  and  the  ex- 
ceptions thereto,  matter  of  record  may  tender  a  bill  of  ex- 
ceptions and  have  it  settled,  signed  and  filed,  but  he  need 
not  do  so  if  he  does  not  desire  to  have  the  rulings  reviewed 
on  appeal  or  writ  of  error.  The  purpose  of  a  bill  of  ex- 
ceptions is  to  enable  a  party  to  have  a  review  of  matters 
which  would  not  otherwise  be  of  record,  but  no  bill  of 
exceptions  is  proper  or  necessary  for  the  purpose  of  as- 
signing error  upon  the  record  proper.  Such  errors  have 
been  assigned  in  this  case,  and  the  court  has  jurisdiction 
to  hear  and  determine  them. 

It  is  suggested  that  the  corporation  should  have  been 
made  a  defendant,  but  this  is  not  a  proceeding  to  forfeit 
the  charter  of  an  existing  corporation  for  abuse  of  its 
corporate  franchise  or  to  restrain  it  from  an  unlawful 
exercise  of  its  franchise.  Its  purpose  is  to  challenge  the 
existence  of  the  alleged  corporation  by  calling  upon  indi- 
viduals to  show  by  what  right  they  claim  to  hold  and 
exercise  the  franchise  of  a  corporation.  Where  the  pro- 
ceeding is  against  an  existing^  corporation  for  a  misuse  of 
its  franchise  or  a  usurpation  of  powers  not  conferred  the 
information  should  be  against  the  corporation,  and  if  it 
appears  and  pleads  in  its  corporate  character  its  corporate 
existence  cannot  afterward  be  controverted.     As  the  legal 
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existence  of  a  corporation  was  disputed  by  the  information, 
it  would  not  have  been  proper  to  make  the  Purer  Ice  and 
Ice  Cream  Company  a  defendant.  People  v.  City  of  Spring 
Valley,  129  111.  169;  People  v.  City  of  Peoria,  166  id.  517; 
People  v.  Central  Union  Telephone  Co.  192  id.  307;  Peo- 
ple v.  Anderson,  239  id.  266. 

A  corporate  franchise  proceeds  from  the  sovereign 
power,  and  the  People  have  the  right  at  all  times  to  in- 
quire into  the  title  by  which  such  a  franchise  is  claimed 
or  exercised  and  to  have  a  judgment  of  ouster  if  the  fran- 
chise was  improperly  granted,  and  the  statute  expressly  au- 
thorizes the  Attorney  General  or  State's  attorney  of  the 
proper  county  to  prosecute,  by  leave  of  court,  an  informa- 
tion in  the  nature  of  quo  warranto  to  try  the  right  to  the 
franchise  claimed.  An  information  in  the  nature  of  quo 
warranto  is  a  prosecution,  and  section  33  of  article  6  of 
the  constitution  provides  that  all  prosecutions  shall  be  car- 
ried on  "in  the  name  and  by  the  authority  of  the  People 
of  the  State  of  Illinois,,,  and  conclude,  "against  the  peace 
and  dignity  of  the  same."  A  prosecution  by  information 
in  the  nature  of  quo  warranto  is  included  in  that  provision. 
(Donnelly  v.  People,  11  111.  552;  People  v.  Mississippi  and 
Atlantic  Railroad  Co.  13  id.  66;  Wight  v.  People,  15  id. 
417;  Hay  v.  People,  59  id.  94;  People  v.  Gartenstein,  248 
id.  546.)  It  is  argued  that  the  demurrers  were  properly 
sustained  for  want  of  compliance  with  the  constitutional 
provision.  The  information  began  as  follows:  "Maclay 
Hoyne,  State's  attorney  for  the  said  county  of  Cook,  who 
sues  for  the  People  of  the  State  of  Illinois  in  this  behalf, 
comes  into  court  here  on  this  day,  and  for  said  People,  and 
in  the  name  and  by  the  authority  thereof,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  gives 
the  court  here  to  understand  and  be  informed."  After  the 
averments  of  fact  the  charge  is  that  the  franchise  of  an 
alleged  corporation  known  as  the  Purer  Ice  and  Ice  Cream 
Company,  the  defendants  named  therein,  "during  all  the 
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time  aforesaid,  in  the  county  aforesaid,  upon  said  People 
have  usurped  and  still  usurp,  to  the  damage  and  prejudice 
of  the  said  People  and  against  the  peace  and  dignity  of 
the  same,  whereupon  the  said  State's  attorney,  for  said 
People,  in  the  name  and  by  the  authority  thereof,  prays 
the  consideration  of  the  court,"  etc.  Courts  cannot  dis- 
regard the  requirement  of  the  constitution  or  permit  a 
prosecution  otherwise  than  as  therein  provided,  but  in  this 
case,  although  the  words  were  not  in  the  precise  form  con- 
tained in  the  constitution,  there  was  a  compliance  with  the 
provision. 

The  information  alleged  that  three  persons  named 
therein,  on  March  27,  1912,  filed  in  the  office  of  the  Sec- 
retary of  State  an  application  for  the  incorporation  of  the 
Purer  Ice  and  Ice  Cream  Company  and  statements  that  the 
capital  stock  should  be  $150,000,  the  amount  of  each  share 
$100  and  the  number  of  shares  1500;  that  the  Secretary 
of  State  issued  a  license  to  said  persons,  as  commissioners, 
to  open  books  for  subscription  to  the  capital  stock;  that 
the  said  commissioners  made  a  report,  sworn  to  by  them, 
on  April  6,  191 2,  stating,  among  other  things,  that  the 
amount  of  capital  stock  actually  paid  in  was  $122,100,  and 
showing  that  the  whole  stock  had  been  subscribed  and  giv- 
ing a  list  of  the  original  subscribers,  when,  in  truth  and 
in  fact,  only  $12,000,  or  120  shares  of  the  capital  stock, 
had  been  paid  for;  that  the  commissioners,  on  April  10, 
191 2,  filed  said  report  so  made  on  oath  with  the  Secretary 
of  State,  who  on  the  same  day  issued  a  certificate  that  the 
Purer  Ice  and  Ice  Cream  Company  was  a  legally  organized 
corporation  under  the  laws  of  the  State.  The  demurrers 
admitted  the  fact  alleged  that  the  report  of  the  commis- 
sioners sworn  to  by  them  of  the  amount  actually  paid  in 
on  the  capital  stock  was  false  and  that  the  certificate  of 
complete  organization  was  issued  upon  the  faith  of  such 
false  report 
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The  statute  authorizing  the  formation  of  corporations 
for  pecuniary  profit  provides  for  the  issuing  of  a  license 
to  commissioners'  to  open  books  for  subscription  to  the 
capital  stock  of  the  proposed  corporation,  and  after  the 
capital  stock  has  been  fully  subscribed  the  commissioners 
are  required  to  convene  a  meeting  of  the  subscribers,  upon 
notice  given  as  provided  in  the  statute,  for  the  purpose  of 
electing  directors  or  managers  and  the  transaction  of  such 
other  business  as  shall  come  before  them.  The  commission- 
ers must  then  make  a  full  report  of  their  proceedings,  in- 
cluding therein  a  copy  of  the  notice,  a  copy  of  the  subscrip- 
tion list,  a  statement  of  the  amount  of  the  capital  not  less 
than  one-half  actually  paid  in,  the  amount  of  capital  not 
paid  in,  what  disposition  has  been  made  of  stock  subscribed 
and  not  paid,  and  if  any  of  the  capital  stock  has  been  paid 
in  property  the  same  shall  be  appraised  by  the  commis- 
sioners and  they  shall  report  the  fair  cash  value  thereof. 
The  report  is  to  be  sworn  to  by  at  least  a  majority  of  the 
commissioners  and  filed  with  the  Secretary  of  State,  who 
is  then  authorized  to  issue  a  certificate  of  the  complete 
organization  of  the  corporation,  which  shall  be  recorded  in 
the  office  of  the  recorder  of  deeds  of  the  county  where  the 
principal  office  of  the  corporation  is  located,  and  upon  the 
recording  of  the  copy  the  corporation  shall  be  deemed  fully 
organized  and  may  proceed  to  business.  The  argument  in 
support  of  the  decision  of  the  circuit  court  is,  that  the  re- 
quirement that  one-half  of  the  amount  of  the  par  value  of 
the  capital  stock  shall  be  actually  paid  in  before  the  cer- 
tificate of  organization  can  lawfully  be  issued  by  the  Sec- 
retary of  State  is  directory,  merely,  and  not  mandatory, 
and  if  the  sworn  report  states  the  required  fact,  the  fact 
that  the  report  is  false  and  the  fact  does  not  exist  does 
not  render  the  certificate  or  the  organization  illegal.  The 
grounds  of  the  argument  are,  that  the  provision  is  too  in- 
definite and  uncertain  to  be  construed  as  a  condition  prece- 
dent to  the  issuing  of  the  final  certificate,  because  it  does 
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not  directly  command  that  one-half  of  the  capital  stock 
shall  be  paid  and  specifies  no  person  or  persons  to  whom 
it  is  to  be  paid,  ayid  because  the  obligation  to  pay  for  the 
stock  subscribed  for  is  to  the  corporation  not  yet  created, 
and  the  statute  provides  that  stock  may  be  paid  for  in  in- 
stallments. The  Secretary  of  State  is  only  authorized  to 
issue  the  certificate  of  complete  organization  upon  a  sworn 
report  that  one-half  of  the  capital  stock  has  been  actually 
paid  in,  and  to  us  it  seems  inconceivable  that  the  General 
Assembly  understood  that  a  certificate  could  be  lawfully 
issued  upon  a  false  affidavit  of  a  fact  that  never  existed. 
It  seems  to  us  too  plain  for  argument  or  discussion  that 
the  payment  of  one-half  the  capital  stock  was  intended  as 
a  condition  precedent  to  the  organization  of  a  corporation, 
and  the  sworn  report  was  provided  for  as  evidence  of  the 
fact.  Surely,  the  want  of  an  express  command  that  pay- 
ment shall  be  made  would  not  justify  a  conclusion  that 
payment  was  not  intended,  and  the  argument  that  the  stat- 
ute enables  persons  appointed  as  commissioners  to  collect 
money  without  responsibility  on  their  part  or  that  capital 
would  lie  idle  for  a  period  of  time  should  be  addressed 
to  the  General  Assembly,  which  has  expressed  its  will  in 
the  statute  that  a  corporation  can  only  be  organized  upon 
the  conditions  therein  specified.  The  statute  authorizes  the 
issue  of  stock  payable  in  installments  at  such  time  or  times 
as  shall  be  determined  by  the  directors  or  managers,  but 
that  provision  is  not  inconsistent  with  the  requirement  that 
one-half  must  be  paid  before  there  is  any  corporation.  An 
association  may  be  a  corporation  de  facto  so  that  its  acts 
and  contracts  will  be  legal  and  binding  as  between  it  and 
individuals,  and  its  corporate  existence  can  only  be  chal- 
lenged in  a  direct  proceeding  such  as  this.  Decisions  relied 
upon  by  counsel  for  appellees  are  of  that  character,  and  it 
has  never  been  decided  that  a  corporation  could  be  formed 
without  payment  of  one-half  of  the  capital  stock  before  the 
final  certificate  is  issued.    That  question  was  not  decided  in 
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Foster  v.  Hip  Lung  Ying  Kee  &  Co.  243  111.  163,  which 
was  a  bill  in  equity  by  a  trustee  for  an  accounting  of  an 
alleged  partnership,  in  which  it  was  alleged  that  a  corpo- 
ration which  purchased  the  property  and  business  of  the 
partnership  was  fraudulently  organized.  The  court  said 
there  was  no  evidence  that  one-half  of  the  capital  stock 
had  not  been  actually  paid  in  prior  to  the  report  to  the 
Secretary  of  State  and  that  the  legal  existence  of  the  cor- 
poration could  only  be  determined  by  a  direct  proceeding 
such  as  this.  The  decision  was  that  the  fact  alleged  was 
not  proved,  and  if  it  had  been  it  would  have  been  of  no 
avail  in  that  suit.  The  court  erred  in  sustaining  the  de- 
murrers. 

The  demurrers  were  filed  on  October  22,  1913.  After- 
ward, on  December  2,  1913,  leave  was  given  defendants  to 
file  motions  to  quash  the  proceedings.  On  March  24,  191 4, 
one  demurrer  was  sustained,  and  on  March  27,  1914,  mo- 
tions to  vacate  the  order  giving  leave  to  file  the  information 
were  denied,  the  demurrers  were  sustained  and  the  infor- 
mation was  dismissed.  The  defendants  took  no  bill  of  ex- 
ceptions to  the  denial  of  their  motions,  which  was  the  proper 
method  of  preserving  any  exception  thereto.  In  this  court 
they  asked  leave  to  file  a  supplemental  record,  consisting 
only  of  a  copy  of  the  motions,  and,  there  being  no  bill  of 
exceptions,  leave  was  denied.  One  motion  stated  no  reason 
whatever  and  the  other  stated  only  matters  of  law,  all  of 
which  have  been  disposed  of  in  the  foregoing  opinion.  The 
record  does  not  show  any  error  in  denying  the  motions. 

The  judgment  of  the  circuit  court  is  reversed  and  the 
cause  is  remanded  to  that  court,  with  directions  to  over- 
rule the  demurrers. 

Reversed  and  remanded,  with  directions. 
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The  People  ex  rel.  Daniel  R.  Cameron  et  al.  Appellees, 
vs.  Michael  J.  Flynn,  City  Treasurer,  Appellant. 

Opinion  filed  October  16,  1014 — Rehearing  denied  Dec.  8,  1914. 

1.  Statutes — statute  should  be  construed,  if  possible,  to  give 
meaning  to  all  its  words.  A  statute  should  be  so  construed,  if  pos- 
sible, as  to  give  effect  to  each  word,  clause  and  sentence,  so  that 
no  word,  clause  or  sentence  shall  be  rendered  superfluous,  but  it  is 
also  the  rule  that  such  construction  should  be  adopted  as  will  give 
effect  to  the  intention  of  the  legislature. 

2.  Municipal  corporations — city  of  Chicago  has  power  to  de- 
termine the  amount  of  city  funds  to  be  deposited.  Under  the  act 
of  1905,  relating  to  the  city  of  Chicago,  the  city  council  has  power 
to  designate  as  many  depositary  banks  as  it  deems  necessary;  and 
this  power  carries  with  it  the  authority  to  fix  and  determine  the 
amount  to  be  deposited  with  each  depositary  and  to  prescribe  all 
necessary  rules  and  regulations  with  respect  thereto. 

3.  Same — sections  64  and  66  of  the  Chicago  code  of  1011  are 
authorised  by  statute.  The  provisions  of  sections  64  and  66  of 
the  Chicago  code  of  191 1,  relating  to  the  designation,  by  the  city 
council,  of  depositary  banks  in  which  the  city  treasurer  shall  de- 
posit city  funds,  are  authorized  by  the  act  of  1905,  relating  to  the 
city  of  Chicago,  and  are  not  invalid,  as  interfering  with  the  powers 
of  the  city  treasurer  conferred  by  the  Cities  and  Villages  act. 

4.  Same — provision  of  the  Chicago  ordinance  that  comptroller 
shall  designate  the  active  bank  is  not  invalid.  The  provision  of 
section  64  of  the  Chicago  code  of  191 1  that  the  city  comptroller 
shall  designate  each  month,  as  the  active  bank,  one  of  the  banks 
selected  by  the  city  council  as  depositary  banks,  is  not  invalid. 

5.  Same — provisions  of  sections  64  and  66  of  Chicago  code  ap- 
ply to  "school  funds."  The  provisions  of  sections  64  and  66  of 
the  Chicago  code  of  191 1  requiring  the  city  treasurer  to  deposit 
city  funds  in  depositary  banks  selected  by  the  council  and  in  the 
active  bank  designated  by  the  comptroller  apply  to  "school  funds" 
of  the  city,  as  such  funds  are  part  of  the  city's  funds,  notwith- 
standing section  137  of  the  School  law  requires  the  city  treasurer 
to  hold  school  moneys  as  a  special  fund. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Ci^arence  N.  Goodwin,  Judge,  presiding. 
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This  was  a  petition  for  mandamus  in  the  superior  court 
of  Cook  county,  in  the  name  of  the  People  of  the  State  of 
Illinois,  on  the  relation  of  sixteen  of  the  twenty-one  mem- 
bers of  the  board  of  education  of  the  city  of  Chicago,  as 
members  of  such  board  of  education,  John  E.  Traeger,  city 
comptroller,  and  the  city  of  Chicago,  appellees,  against 
Michael  J.  Flynn,  city  treasurer  of  the  city  of  Chicago, 
appellant,  to  compel  him,  as  such  city  treasurer,  to  deposit 
the  school  funds  of  the  city  of  Chicago  in  certain  deposi- 
taries designated  by  the  city  comptroller  of  the  city  of 
Chicago,  in  accordance  with  the  provisions  of  certain  ordi- 
nances of  that  city.  A  general  and  special  demurrer  to 
the  petition  was  overruled,  and  appellant  electing  to  abide 
by  his  demurrer,  judgment  was  entered  ordering  that  a  writ 
of  mandamus  issue  as  prayed.  Appellant  prayed  an  appeal 
to  the  Appellate  Court  for  the  First  District,  and  the  *trial 
court  being  of  the  opinion  that  the  validity  of  a  municipal 
ordinance  of  the  city  of  Chicago  was  involved  and  that 
the  cause  was  of  such  a  character  that  the  public  interest 
required  that  the  same  should  be  passed  upon  by  this  court, 
entered  an  order  that  on  any  appeal  or  writ  of  error  sued 
out  to  review  the  judgment  the  cause  should  be  taken  di- 
rect to  the  Supreme  Court  of  this  State,  and  it  is  by  vir- 
tue of  such  order  that  the  cause  is  brought  direct  to  this 
court,  pursuant  to  the  provisions  of  section  1 18  of  the  Prac- 
tice act. 

The  petition  is  voluminous,  and  as  the  sole  question 
argued  is  the  validity  of  certain  provisions  of  an  ordinance 
of  the  city  of  Chicago,  it  will  serve  no  useful  purpose  to 
do  more  than  call  attention  to  those  facts  set  forth  in  the 
petition  which  are  essential  to  a  clear  understanding  of  the 
questions  presented  for  decision. 

From  the  allegations  of  the  petition  it  appears  that  the 
city  of  Chicago  has  a  population  of  more  than  100,000  in- 
habitants;  that  its  school  affairs  are  conducted  by  a  board 
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of  education  consisting  of  twenty-one  members,  sixteen  of 
whom  are  relators  in  this  petition;  that  John  E.  Traeger 
is  the  city  comptroller  of  the  city  of  Chicago,  and  appel- 
lant, Michael  J.  Flynn,  is  city  treasurer,  whose  bond  as  such 
treasurer  is  fixed  by  the  ordinances  of  the  city  of  Chi- 
cago at  $2,000,000,  although  the  money  that  comes  into  his 
hands  as  treasurer  very  often  is  largely  in  excess  of  that 
amount ;  that  the  city  of  Chicago  adopted  the  "act  relating 
to  city  of  Chicago"  of  May  18,  1905,  (Hurd's  Stat.  1913, 
chap.  24,  art.  12,  p.  291,)  and  that  immediately  after  the 
adoption  of  that  act  the  city  council  passed  an  ordinance 
designed  to  render  the  act  effective,  which  was  subsequently 
superseded  by  a  new  ordinance,  (the  one  in  question,)  which 
forms  a  part  of  the  general  code  adopted  later  and  known 
as  the  Chicago  code  of  191 1.  All  of  the  ordinances  passed 
under  the  powers  granted  by  the  act  of  1905  are  recited  in 
full  in  the  petition,  and  show  the  city  council  undertook  to 
put  the  provisions  of  the  act  of  1905  into  effect  and  in 
every  way  to  establish  a  method  of  procedure  which  would 
conform  to  the  requirements  of  that  statute.  These  ordi- 
nances give  the  comptroller  supervision  over  the  handling 
of  the  city's  funds,  tfce  payment  of  interest,  and  require 
that  he  advertise  fpr  bids  for  the  payment  of  interest  on 
city  funds,  etc.,  and  provide  for  the  designation-  by  him, 
from  month  to  month,  of  a  so-called  "active  bank,"  where- 
in the  money  as  received  from  day  to  day  is  to  be  depos- 
ited during  that  month,  to  be  distributed  later  among  the 
other  depositaries.  These  provisions  are  contained  in  sec- 
tions 64  and  66  of  the  code  of  191 1  and  are  the  two  sec- 
tions whose  validity  is  attacked  here.  Those  sections  are 
as  follows: 

"Sec.  64.  Of  the  banks  which  may  have  been  so  desig- 
nated by  the  city  council  as  depositaries,  the  city  comptroller 
shall  have  power  and  authority  to  designate,  from  time  to 
time,  one  as  the  active  bank  or  depositary  for  a  period  not 
longer  than  one  month  at  a  time.    During  such  period  the 
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city  treasurer  shall  deposit  in  such  active  banl^such  sums 
as  will  make  the  balance  therein  not  to  exceed  $2,000,000, 
except  as  provided  in  section  26,  and  shall  draw  his  checks 
to  pay  warrants  drawn  upon  him  by  the  mayor  and  city 
comptroller  upon  such  active  bank:  Provided,  however, 
that  the  city  treasurer  shall  have  power  to  withdraw  the 
city's  money  from  any  depositary  in  the  cases  provided  for 
and  under  the  circumstances  stated  in  sections  65  and  66 
of  this  article. 

"Sec.  66.  There  is  hereby  created  a  fund  to  be  known 
as  the  'equalization  and  transfer  fund/  and  for  the  pur- 
pose of  facilitating  the  equalization  or  apportionment  of 
the  amounts  of  the  balances  on  deposit  with  the  several 
depositaries  and  the  speedy  transfer  of  money  from  one  - 
depositary  to  another  in  case  of  necessity,  the  mayor  and 
comptroller  are  hereby  authorized  to  draw  warrants,  from 
time  to  time,  for  such  amounts  as  may  in  their  judgment 
be  necessary  or  advisable  for  the  proper  apportionment  of 
the  city  deposits  among  its  depositaries  or  for  the  protec- 
tion of  the  city's  interests.  Such  warrants  shall  be  made 
payable  to  the  city  treasurer  and  shall  be  chargeable  to  such 
equalization  and  transfer  fund,  which  shall  in  turn  be  cred- 
ited with  the  respective  amounts  thereof  deposited  with  one 
or  more  of  the  other  depositaries,  as  the  case  may  be." 

On  November  15,  1912,  the  comptroller  advertised  for 
.  bids  for  banks  to  act  as  city  depositaries,  which  were  duly 
received  and  submitted  to  the  city  council  December  9,  191 2. 
On  December  16,  T912,  the  city  council  designated  all  of 
the  banks  which  had  submitted  bids,  seventy-two  in  num- 
ber, as  city  depositaries.  All  of  the  banks  qualified  as  de- 
positaries by  delivering  bonds  to  the  comptroller  as  required 
by  law  and  by  sections  26  and  27  of  the  ordinance  of  the 
city  of  Chicago.  Section  26  requires  the  city  comptroller, 
in  advertising  for  bids,  to  give  notice  that  the  average 
monthly  balance  to  be  kept  in  any  one  bank  shall  not  ex- 
ceed an  amount  equal  to  one-half  the  capital  stock,  surplus 

265  -  27 


Digits 


zed  by  G00gle 


418  The  People  v.  Flynn.  [265  III. 

and  undivided  profits  of  such  bank,  and  that  no  bank  shall 
have  more  than  $2,000,000  of  city  money  on  deposit  at  any 
one  time,  except  during  the  month  when  it  may  be  the 
active  bank,  when  this  amount  may  be  increased  if  occasion 
demands.  Section  27  provides  that  no  award  shall  be  effect- 
ive until  the  depositary  shall  have  delivered  to  the  comp- 
troller a  bond  running  to  the  city  of  Chicago  in  an  amount 
equal  to  the  amount  which  such  bank  shall  be  designated 
as  entitled  to  receive  on  its  bid,  with  such  sureties  as  the 
city  council  shall  approve. 

The  comptroller  designated  Foreman  Bros.  Banking 
Company  as  the  active  bank  for  April,  1913,  and  notified 
the  city  treasurer  then  in  office,  and  subsequently  notified 
the  appellant  when  he  took  the  office,  of  such  designation. 
Later,. various  of  the  other  banks  were  designated  in  the 
same  manner,  from  time  to  time,  by  the  comptroller  as 
active  banks  of  deposit.  Appellant  was  duly  notified  in 
each  instance  of  such  designation  and  his  attention  called 
to  the  manner  in  which  he  was  depositing  school  funds, 
the  same  being  placed  to  the  credit  of  "M.  J.  Flynn,  treas- 
urer of  school  funds,"  instead  of  to  the  credit  of  the  city 
of  Chicago,  as  required  by  the  ordinance.  Appellant  re- 
fused to  recognize  the  authority  of  the  comptroller  in  the 
matter  of  designating  the  active  bank,  or  of  the  mayor  and 
comptroller  to  require  a  transfer  of  either  the  city's  cor- 
porate or  school  funds,  in  making  deposits,  and  deposited 
both  the  city's  corporate  funds  and  the  school  funds  in 
such  of  the  seventy-two  banks  named  as  depositaries  as 
he  saw  fit. 

From  the  time  of  the  adoption  of  the  act  of  1905  by 
the  city  of  Chicago  until  September  1,  191 1,  the  several 
city  comptrollers  and  city  treasurers  have  recognized  and 
treated  school  funds  as  "money  of  the  city,"  within  the 
meaning  of  that  term  as  used  in  the  act  of  1905.  On 
July  9,  1913,  it  having  come  to  the  notice  of  the  board 
of  education  that  appellant  was  not  observing  the  provi- 
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sions  of  the  ordinance  respecting  the  transferring  of  the 
school  funds  but  was  depositing  such  funds  to  the  credit 
of  "M.  J.  Flynn,  treasurer  of  school  funds,"  the  board  of 
education  passed  a  resolution  asking  the  city  council  that 
the  bond  of  the  city  treasurer  be  increased,  and  the  comp- 
troller recommended  to  the  council  that  the  treasurer's  bond 
be  increased  to  $10,000,000.  Appellant  then  offered  to  file 
an  additional  bond  for  $3,000,000,  which  offer  was  accepted 
by  the  city  council  and  a  resolution  was  adopted  requiring 
appellant  to  file  an  additional  bond  for  $3,000,000,  which 
he  accordingly  did.  On  December  1,  1913,  and  ever  since 
then,  appellant  has  refused  to  allow  the  comptroller  access 
to  the  books  showing  the  deposits  of  the  school  funds  and 
declines  to  give  him  any  information  in  regard  to  the  dis- 
position of  the  school  funds,  stating  that  the  comptroller  is 
only  concerned  with  the  total  amount  of  funds  in  appellant's 
hands  as  such  treasurer,  so  that  the  comptroller  has  no 
means  of  ascertaining  the  depositaries  wherein  the  school 
funds  are  kept  or  the  amount  in  each  depositary.  Accord- 
ing to  the  information  given  by  the  appellant  there  were 
$2,574,802.45  of  such  funds  in  his  hands  on  December  15, 
1913,  of  which  amount  the  comptroller  learned  there  was 
on  deposit  in  one  of  the  depositaries,  the  Fort  Dearborn 
National  Bank,  a  sum  in  excess  of  $2,500,000,  made  up  of 
corporate  and  school  funds.  This  amount  is  in  excess  of 
the  limitation  fixed  by  the  ordinance  and  the  bond  given' 
by  such  depositary  of  $1,000,000  and  in  excess  of  one-half 
its  capital  stock,  surplus  and  undivided  profits.  Neither  was 
it  a  bank  designated  by  the  comptroller  as  the  active  bank 
for  that  period,  or  one  to  which  a  transfer  of  any  such 
amount  had  been  authorized  to  be  made  during  that  period 
of  time. 

The  prayer  of  the  petition  was  that  a  writ  of  mandamus 
issue,  directed  to  Michael  J.  Flynn,  city  treasurer  of  the 
city  of  Chicago,  commanding  him  and  his  successor  in  office 
forthwith  to  deposit  in  the  bank  which  at  the  time  of  the 
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issuance  of  the  writ  is  the  active  bank  or  depositary  of  the 
money  of  the  city  of  Chicago,  all  moneys  which  have  come 
into  and  then  remain  in  his  custody  as  such  city  treasurer 
which  were  raised  by  taxation  for  school  purposes  or  re- 
ceived from  the  State  common  school  fund  or  from  other 
sources  for  school  purposes  and  commonly  called  "school 
funds,"  and  commanding  and  requiring  him,  as  Such  city 
treasurer,  from  the  time  of  the  issuance  of  the  writ  of  man- 
damus, to  daily  deposit  all  moneys  that  shall  be  received 
by  him  as  such  city  treasurer  during  banking  hours,  and 
also  such  moneys  as  he  may  have  received  on  the  day 
previous  after  banking  hours,  arid  which  were  raised  by 
taxation  for  school  purposes  or  received  from  the  State 
common  school  fund  or  from  other  sources  for  school  pur- 
poses and  commonly  called  "school  funds,"  in  the  bank 
designated  or  that  may  from  time  to  time  be  designated 
by  the  relator  John  E.  Traeger,  as  city  comptroller,  or  his 
successor,  as  the  active  bank  or  depositary  of  the  money  of 
the  city  of  Chicago,  and  to  make  such  transfers  of  such 
school  funds  from  one  city  depositary  to  another  as  may 
be  directed  by  the  mayor  and  comptroller  of  the  city  of 
Chicago,  in  transfer  warrants  drawn  by  the  mayor  and 
comptroller,  in  accordance  with  the  ordinances  of  the  city 
of  Chicago,  and  for  other  relief,  and  prays  for  summons 
in  mandamus  against  the  defendant,  Michael  J.  Flynn,  as 
city  treasurer  of  the  city  of  Chicago,  etc. 

Appellant  insists  the  two  principal  questions  at  issue  are 
the  construction  and  validity  of  the  ordinances  of  the  city 
of  Chicago,  viz. :  ( i )  That  neither  section  64  nor  66  has 
any  application  to  school  funds  but  they  apply  only  to  the 
deposit  and  transfer  of  the  corporate  funds  of  the  city  of 
Chicago,  and  that  if  they  apply  to  the  school  funds  they 
are  in  contravention  of  section  137  of  the  School  law  and 
void;  and  (2)  that  sections  64  and  66  are  also  invalid 
whether  they  apply  to  the  funds  of  the  city  of  Chicago 
alone  or  to  both  the  corporate  and  the  school  funds  of  the 
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city  of  Chicago,  as  they  interfere  with  the  powers  of  the 
city  treasurer  conferred  on  him  by  sections  5,  6,  7,  9,  11 
and  20  of  article  7  and  by  section  5  of  article  12  of  the 
Cities  and  Villages  act,  and  are  therefore  void. 

Fyffe  &  Ryner,  (Colin  C.  H.  Fyffe,  of  counsel,) 
for  appellant. 

Richard  S.  Folsom,  Angus  Roy  Shannon,  Bryan 
Y.  Craig,  and  Leon  Hornstein,  for  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

The  office  of  city  treasurer  is  created  by  section  1  of 
article  6  of  the  Cities  and  Villages  act  of  1872,  and  his 
powers  and  duties  are  fixed"  and  prescribed  by  sections  5 
to  12,  inclusive,  of  article  7  of  the  same  act.  (Hurd's 
Stat.  1913,  chap.  24,  p.  280.)  By  section  5  it  is  made  the 
duty  of  the  treasurer  to  receive  all  moneys  belonging  to  the 
corporation  and  keep  his  books  and  accounts  in  such  man- 
ner as  may  be  prescribed  by  ordinance,  etc.  By  section  6 
he  is  required  to  keep  separate  accounts  of  each  fund  or 
appropriation,  etc.  By  section  9  of  the  act  he  is  made 
custodian  of  the  city's  money,  which  is  to  be  deposited  in 
such  depositaries  as  the  city  council  may  select  and  desig- 
nate.   That  section  reads  as  follows : 

"Sec.  9.  The  treasurer  may  be  required  to  keep  all 
moneys  in  his  hands  belonging  to  the  corporation,  in  such 
place  or  places  of  deposit  as  may  be  designated  by  ordi- 
nance: Provided,  however,  no  such  ordinance  shall  be 
passed  by  which  the  custody  of  such  money  shall  be  taken 
from  the  treasurer  and  deposited  elsewhere  than  in  some 
regularly  organized  bank,  nor  without  a  bond  to  be  taken 
from  such  bank,  in  such  penal  sum  and  with  such  security 
as  the  city  council  or  board  of  trustees  shall  direct  and 
approve,  sufficient  to  save  the  corporation  from  any  loss; 
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but  such  penal  sum  shall  not  be. less  than  the  estimated 
receipts  for  the  current  year  from  taxes  and  special  assess- 
ments levied,  or  to  be  levied,  by  the  corporation." 

By  a  subsequent  act,  passed  in  1905,  the  duties  of  the 
treasurer  and  comptroller  and  the  power  of  the  city  coun- 
cil were  more  clearly  defined.  (Hurd's  Stat.  191 3,  chap.  24, 
art.  12,  p.  291.)  By  section  5  of  part  2  of  that  act  it  is 
made  the  duty  of  the  comptroller  to  advertise  for  bids 
for  'interest  on  the  city's  deposits  and  to  report  the  bids 
received  to  the  city  council,  whereupon  the  city  council  is 
to  designate  as  many  depositaries  for  the  city's  funds  as  it 
deems  necessary  for  the  protection  of  the  city's  interests 
and  may  award  bids  accordingly.  A  bond,  also,  is  required 
to  be  taken  from  such  depositary  in  such  sum  and  with 
such  sureties  as  the  city  council  may  approve,  and  the  city 
council  is  given  power  to  pass  all  ordinances  necessary  to 
carry  the  provisions  of  the  act  into  effect  and  provide  rules 
applicable  thereto,  and  the  treasurer  is  relieved  from  re- 
sponsibility for  all  moneys  deposited  by  him  pursuant  to 
the  order  or  ordinance  of  the  city  council.  The  act  fur- 
ther provides  that  in  fixing  the  amount  of  the  bond  of  the 
treasurer  due  regard  shall  be  had  of  the  effect  of  any  such 
deposits  upon  the  actual  amount  of  money  for  which  the 
city  treasurer  may  from  time  to  time  be  held  responsible, 
and  that  when  once  deposited  the  moneys  shall  not  be  with- 
drawn except  upon  warrants  drawn  in  accordance  with  the 
provisions  of  article  7  of  the  Cities  and  Villages  act.  This 
act  does  not  repeal  the  former  act  but  is  supplementary  to 
it,  and  its  provisions  are  to  be  read  in  connection  with  the 
provisions  of  the  former  act,  the  same  as  if  it  were  a  part 
of  that  act. 

It  is  to  be  observed  that  the  power  to  designate  de- 
positaries is  vested  in  the  city  council  and  that  the  city 
treasurer  has  no  voice  in  the  matter;  that  he  is  made  the 
custodian  of  the  money  and  is  not  responsible  for  such  cor- 
porate funds  as  are  deposited  in  city  depositaries  in  accord- 
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ance  with  the  ordinances,  rules  and  regulations  prescribed 
by  the  city  council ;  that  the  money  is  to  be  deposited  in 
such  "place  or  places"  as  may  be  designated  by  ordinance, 
and  that  the  city  council  may  "designate  as  many  deposi- 
taries as  it  deems  necessary  for  the  protection  of  the  city's 
interests,"  and  "shall  have  power  to  pass  all  necessary  ordi- 
nances" to  carry  the  provisions  of  the  statute  into  effect 
and  "provide  rules  applicable  thereto."  (Hurd's  Stat  191 3, 
chap.  24,  pars.  96,  193a;.)  If  the  law  is  as  contended  by 
appellant,  that  as  soon  as  the  city  council  designates  one  or 
more  depositaries  its  power  is  exhausted  and  the  city  treas- 
urer may  then,  at  his  option,  deposit  the  corporate  funds 
in  such  one  or  more  of  the  depositaries  named  as  he  pleases, 
then  substantially  all  of  the  foregoing  provisions  of  the 
statute  are  idle  and  meaningless.  No  force  or  effect  what- 
ever can  be  given  to  the  provisions  authorizing  the  city 
council  to  designate  "as  many  depositaries  as  it  deems  nec- 
essary," if,  when  in  the  exercise  of  that  discretion  the  city 
council  designates  seventy-two  different  banks  as  city  de- 
positaries, the  treasurer  can  nullify  such  act  of  the  city 
council  and  at  his  option  deposit  all  of  the  city's  funds  in 
but  one  of  such  seventy-two  banks  so  designated  by  the 
city  council  as  city  depositaries.  Nor  would  there  be  any 
rules  and  regulations  which  the  city  council  could  provide, 
other  than  those  which  should  govern  the  treasurer  in 
making  deposits  of  the  city's  funds  in  the  various  deposit 
taries  designated  by  it,  as  the  method  for  withdrawing 
funds  from  the  city  treasury  is  fixed  and  prescribed  by 
the  statute,  and  the  city  council  has  no  power  to  prescribe 
additional  rules  and  regulations  in  respect  to  that  matter. 
The  only  matter  open  and  subject  to  regulation  by  the  city 
council,  within  the  provisions  of  this  act,  is  the  deposit  of 
the  city's  corporate  funds.  If  the  city  council  has  no  ju- 
risdiction over  the  city  treasurer  and  the  deposits  of  the 
•city's  funds  after  the  depositaries  have  been  named  by  it, 
then  there  is  nothing  for  it  to  provide  rules  and  regula- 


Digiti 


zed  by  G00gle 


424  The  People  v.  Flynn.  C2K  111. 

tions  for,  pursuant  to  the  authority  conferred  upon  it  by 
these  various  provisions  of  the  statute  above  referred  to. 
Such  a  construction  would  be  to  render  the  act,  in  some 
of  its  essential  provisions,  meaningless  and  to  give  to  the 
language  of  the  statute  a  construction  which  is  always  to 
be  avoided,  as  it  is  a  cardinal  rule  in  construing  statutes 
that  they  are  to  be  so  construed  as  to  give  effect  to  each 
word,  clause  and  sentence,  so  that  no  word,  clause  or  sen- 
tence shall  be  rendered  superfluous  or  void,  (36  Cyc.  11 28; 
Crozer  v.  People,  206  111.  464;)  and  at  the  same  time 
that  construction  is  to  be  adopted  which  will  give  effect 
to  the  intention  and  object  of  the  legislature  in  adopting 
the  enactment. 

One  of  the  objects  sought  to  be  accomplished  by  the 
act  of  1905  was  to  enable  cities  to  secure  interest  on  their 
deposits  of  corporate  funds.  In  order  to  do  this  and  to 
secure  the  highest  rate  obtainable  the  statute  requires  the 
comptroller  to  advertise  for  bids  on  such  deposits,  and  vests 
in  the  city  council  authority  to  designate  as  many  banks 
as  city  depositaries  as  it  shall  deem  necessary  and  proper 
and  for  the  best  interests  of  the  city.  This  provision  was 
essential  to  enable  the  city  to  secure  the  highest  rate  of  in- 
terest obtainable  on  its  funds.  The  revenues  derived  by  the 
city  of  Chicago  from  general  taxation  and  other  sources  are 
by  far  too  large  to  be  handled  successfully,  at  a  reasonable 
rate  of  interest,  by  any  one  banking  institution.  The  peti- 
tion shows  that  the  tax  levy  for  school  purposes  alone  for 
the  year  1913  was  $18,941,250,  and  that  the  monthly  re- 
ceipts and  deposits  of  the  city  are,  in  the  aggregate,  from 
$2,000,000  to  $5,000,000  per  month.  But  few,  if  any,  bank- 
ing institutions  could  be  found  which  would  undertake  to 
pay  interest  at  the  rate  of  two  and  one-half  per  cent  upon 
such  a  large  amount  of  money,  which  might  be  very  much 
in  excess  of  its  demands  and  more  than  it  could  use  to 
advantage,  while,  on  the  other  hand,  if  the  same  amount 
were  distributed  among  several  banks  in  accordance  with 
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their  needs  or  demands  quite  the  reverse  might  be  true. 
To  meet  such  conditions  as  these  the  legislature  has  vested 
in  the  city  council  full  power  and  authority  to  designate  as 
many  depositaries  as  it  deems  necessary  and  proper  for  the 
best  interests  of  the  city.  This  authority  expressly  granted 
carries  with  it,  as  an  incident  to  that  power,  full  power 
and  authority  to  fix  and  determine  the  amount  to  be  de- 
posited with  each  depositary  and  to  prescribe  all  necessary 
rules  and  regulations  for  carrying  the  power  thus  expressly 
granted  into  full  force  and  effect.  (28  Cyc.  262,  263; 
Gundling  v.  City  of  Chicago,  176  111.  340.)  In  the  exer- 
cise of  its  discretion  the  city  council  of  Chicago  designated 
seventy-two  banks  as  city  depositaries,  and  by  ordinance 
fixed  the  maximum  amount  which  might  be  deposited  in 
any  one  depositary  and  prescribed  the  rules  and  regulations 
which  should  govern  the  comptroller  and  treasurer  in  mak- 
ing such  deposits.  In  our  judgment  the  provisions  of  sec- 
tions 64  and  66  of  the  ordinance  in  question  do  no  more 
than  prescribe  such  rules  and  regulations  and  are  fully 
authorized  by  the  provisions  of  the  statute  hereinbefore 
set  forth.  They  are  also  fully  authorized  by  the  provi- 
sions of  section  20  of  article  7  of  the  Cities  and  Villages 
act,  which  confer  power  and  authority  upon  the  city  coun- 
cil to  provide  and  establish  such  additional  rules  and  regu- 
lations for  the  collector,  treasurer  and  all  other  officers 
connected  with  the  receipt  and  expenditures  of  the  corpo- 
rate funds  as  it  shall  deem  proper,  which  provisions,  as 
pointed  out  above  in  referring  to  section  5  of  article  12 
of  the  same  act,  would  be  wholly  meaningless  unless  they 
had  reference  to  the  prescribing  of  rules  and  regulations 
regarding  the  deposit  of  the  city's  corporate  funds. 

Neither  do  we  think  the  ordinance  is  invalid  because  it 
authorizes  the  city  comptroller,  instead  of  the  city  council, 
to  designate  the  so-called  "active  bank"  of  deposit  for  each 
month.  The  office  of  the  city  comptroller  is  created  by 
section  17  of  article  7  of  the  Cities  and  Villages  act,  which 
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provides  that  the  comptroller  shall  exercise  a  general  super- 
vision over  all  officers  of  the  corporation  charged  in  any 
manner  with  the  receipt,  collection  or  disbursement  of  cor- 
poration revenues  and  the  collection  and  return  of  all  such 
revenues  into  the  treasury.  By  section  18  of  the  same  arti- 
cle it  is  further  provided  that  when  a  comptroller  is  ap- 
pointed in  any  city,  "the  city  council  may,  by  ordinance  or 
resolution,  confer  upon  him  such  powers,  and  provide  for 
the  performance  of  such  duties  by  him,  as  the  city  council 
shall  deem  necessary  and  proper;  and  all  the  provisions 
of  this  act  relating  to  the  duties  of  city  clerk,  or  the  pow- 
ers of  city  clerk  in  connection  with  the  finances,  the  treas- 
urer and  collector,  or  the  receipt  and  disbursements  of  the 
moneys  of  such  city,  shall  be  exercised  and  performed  by 
such  comptroller,  if  one  there  shall  be  appointed;  and  to 
that  end  and  purpose,  wherever  in  this  act  heretofore  the 
word  'clerk'  is  used,  it  shall  be  held  to  mean  'comptroller;' 
and  wherever  the  'clerk's  office'  is  referred  to,  it  shall  be 
held  to  mean  'comptroller's  office.' "  In  designating  the 
active  bank  of  deposit  for  each  month  and  ordering  a 
transfer  of  the  funds  from  one  bank  to  another  so  as  to 
comply  and  conform  to  the  provisions  of  the  ordinance 
here  in  question  the  comptroller  is  in  the  exercise  of  his 
general  supervisory  powers  over  an  officer  charged  with  the 
receipt  of  corporate  revenues,  and  the  provisions  of  sec- 
tions 64  and  66  of  the  ordinance  in  this  respect  are  fully 
warranted  by  the  provisions  of  sections  17  and  18  of  arti- 
cle 7  of  the  Cities  and  Villages  act. 

It  is  further  insisted  that  these  provisions  of  the  ordi- 
nance are  invalid,  at  least  in  so  far  as  the  school  funds 
are  concerned,  for  the  reason  that  section  137  of  the  School 
law  provides  that  "all  moneys  raised  by  taxation  for  school 
purposes  or  received  from  the  State  common  school  fund, 
or  from  any  other  source  for  school  purposes,  shall  be  held 
by  the  city  treasurer  as  a  special  fund  for  school  purposes, 
subject  to  the  order  of  the  board  of  education,  upon  war- 
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rants  to  be  countersigned  by  the  mayor  and  city  comp- 
troller, or  if  there  be  no  city  comptroller,  by  the  city  clerk." 
(Hurd's  Stat.  1913,  p.  2208.)  Appellant's  argument  is, 
that  inasmuch  as  the  statute  requires  that  this  fund  shall 
be  held  by  him  as  a  special  fund,  subject  to  the  order  of 
the  board  of  education,  the  city  council  has  no  authority  to 
in  any  way  regulate  or  control  his  acts  in  making  deposits 
of  such  fund.  While  it  is  true  that  the  school  fund  is  a 
special  fund  raised  for  a  special  purpose,  it  is  neverthe- 
less a  part  of  the  city's  funds  and  received  and  held  by 
the  treasurer  by  virtue  of  his  office  as  such  city  treasurer. 
(Brenan  v.  People,  176  111.  620.)  No  new  or  additional 
bond  is  required  of  the  treasurer  for  the  safe  keeping  of 
this  fund.  His  duties  with  respect  to  its  safe  keeping  are 
in  no  way  different  from  his  duties  in  respect  to  the  funds 
levied  and  collected  for  special  assessment  purposes.  The 
language  of  the  two  provisions  in  this  respect  is  similar. 
With  respect  to  the  latter  fund,  section  12  of  article  7  of 
the  Cities  and  Villages  act  provides  that  "all  moneys  re- 
ceived on  any  special  assessment  shall  be  held  by  the  treas- 
urer as  a  special  fund,  to  be  applied  to  the  payment  of  the 
improvement  for  which  the  assessment  was  made,  and  said 
money  shall  be  used  for  no  other  purpose  whatever,  unless 
to  reimburse  such  corporation  for  money  expended  for  such 
improvement."  The  language  of  section  137  of  the  School 
law,  in  so  far  as  the  duties  of  the  treasurer  are  concerned 
with  respect  to  that  fund,  is  identical  with  that  oi  sec- 
tion 12,  supra.  In  each  instance  the  statute  directs  the 
money  realized  from  such  special  assessment  or  school  levy 
shall  be  held  by  the  city  treasurer  as  a  special  fund.  The 
duties  of  the  treasurer  with  respect  to  each  fund  are  there- 
fore, in  so  far  as  its  identity  as  a  fund  is  concerned,  the 
same.  In  each  instance  each  fund  is  to  be  held  by  him  as 
a  special  fund,  to  be  applied  to  a  special  purpose.  That 
a  special  assessment  fund  is  included  within  the  provisions 
of  section  9  of  article  7  of  the  Cities  and  Villages  act  there 
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can  be  no  doubt,  as  the  section  expressly  provides  that  in 
fixing  the  bond  of  the  city  depositaries  the  penal  sum  of 
such  bond  "shall  not  be  less  than*  the  estimated  receipts  for 
the  current  year  from  taxes  and  special  assessments  levied, 
or  to  be  levied,  by  the  corporation." 

Section  137  of  the  School  law  does  not  require  that  the 
city  treasurer  shall  deposit  the  school  funds  as  a  special 
fund,  but  only  requires  that  they  shall  be  held  by  him  as  a 
special  fund  for  the  payment  of  the  indebtedness  properly 
chargeable  against  that  particular  fund,  the  same  as  spe- 
cial assessments  are  to  be  held  for  the  purpose  of  paying 
for  the  cost  of  an  improvement.  The  ordinance  in  ques- 
tion in  no  way  interferes  with  the  provisions  of  the  statute. 
It  does  not  contemplate  the  paying  out  of  school  funds  or 
the  withdrawing  of  the  same  from  the  custody  of  the  city 
treasurer.  On  the  contrary,  it  simply  provides  the  means 
by  which  the  special  fund  in  the  hands  of  the  treasurer 
may  be  transferred  from  one  depositary, to  another  in  the 
manner  provided  in  said  ordinance  and  still  remain  in  the 
custody  of  the  treasurer,  subject  to  the  order  of  the  board 
of  education  for  the  payment  of  all  legitimate  demands 
against  that  fund.  It  therefore  cannot  be  said  to  be  in 
conflict  with  the  provisions  of  section  137  of  the  School 
law. 

As  it  is  admitted  by  appellant  that  he  has  wholly  failed 

and  refused  to  comply  with  the  provisions  of  the  ordinance 

as  hereinbefore  set  forth,  we  are  of  the  opinion  that  the 

writ  of  mandamus  was  properly  ordered  to  issue,  and  for 

the  reasons  given,  the  judgment  of  the  superior  court  of 

Cook  county  will  be  affirmed.  r    ,  .     ~        , 

J  Judgment  affirmed. 


Digits 


zed  by  G00gk 


Bw-'H.]  The  People  v.  L  C.  R.R.  Co.  429 

Thb  People  ex  rel.  Joseph  T.  Cougill,  County  Collector, 
Appellee,  vs.  The  Illinois  Central  Railroad  Com- 
pany, Appellant. 

Opinion  Hied  December  16,  1 gi 4. 

1.  Taxes — ivhen  a  road  district  tax  is  invalid.  A  road  district 
tax  attempted  to  be  levied  under  the  former  Roads  and  Bridges  law 
after  the  same  had  been  repealed  by  the  new  Roads  and  Bridges 
law  in  force  July  1,  1913,  is  invalid  and  its  collection  cannot  be 
enforced. 

2.  Same — amount  voluntarily  paid  for  road  district  tax  cannot 
be  set  off  against  other  taxes.  The  fact  that  a  railroad  company 
volunarily  pays  a  road  district  tax  does  not  entitle  it  to  have  such 
payment  credited  upon  a  subsequent  road  and  bridge  tax  levied 
under  the  act  of  191 3. 

Appeal  from  the  County  Court  of  Cumberland  county ; 
the  Hon.  S.  B.  Rariden,  Judge,  presiding. 

Levi  N.  Brewer,  (John  G.  Drennan,  of  counsel,) 
for  appellant. 

Walter  Brewer,  State's  Attorney,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Cumberland  county  for  taxes  alleged  to  be  due  and  un- 
paid against  the  property  of  appellant,  the  Illinois  Central 
Railroad  Company. 

Appellant  owns  and  operates  its  railroad  through  said 
county,  and  it  appears  has  paid  all  taxes  assessed  against 
its  property  for  the  year  191 3  in  said  county  except  certain 
amounts  to  which  objections  were  filed  herein.  The  taxes 
in  question  were  road  and  bridge  taxes  in  the  towns  of  Cot- 
tonwood, Sumpter  and  Greenup  and  district  road  taxes  in 
road  districts  Nos.  9  and  10  and  in  the  village  of  Toledo, 
in  said  county.  All  these  towns  and  districts  were  acting, 
prior  to  July  1,  1913,  under  what  was  then  known  as  the 
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Labor  System  Road  law.  (third's  Stat.  191 1,  chap.  121, 
sees.  80-124,  inclusive.)  This  act  was,  in  terms,  repealed 
by  the  Road  and  Bridge  law  which  went  into  force  July  1, 
1913.  (Hurd's  Stat.  1913,  sec.  169,  p.  2153.)  While  this 
latter  act  contained  certain  provisions  as  to  continuing  in 
office  the  road  officials  acting  under  the  old  road  and  bridge 
acts  until  new  officials  could  be  elected  under  the  act  of 
1913,  and  keeping  alive,  possibly,  in  certain  other  particu- 
lars the  provisions  of  the  old  law,  the  act  does  not  in  any 
way,  so  far  as  we  are  advised,  attempt  to  keep  alive  the 
provisions  of  the  former  road  and  bridge  acts  as  to  levy- 
ing and  collecting  taxes,  there  being  complete  provisions  on 
these  matters  in  said  act  of  1913. 

The  levy  as  to  the  district  road  tax,  under  the  old  law, 
in  road  districts  Nos.  9  and  10  and  in  the  village  of  To- 
ledo, in  said  county,  amounting,  respectively,  to  $35,  $24 
and  $17.48,  was  made  by  the  county  board  of  Cumberland 
county  at  its  September  meeting,  1913.  This. tax  was  lev- 
ied under  the  provisions  of  the  old  law,  which  law  at  the 
date  of  such  levy  had  been  repealed  by  the  said  Road  and 
Bridge  law  in  force  July  1,  1913.  Counsel  for  appellee 
contend  that  this  tax  became  valid  upon  the  delivery  of 
the  road  tax  list  to  the  overseer  of  highways,  and  that 
the  action  of  the  county  board  was  not  necessary  in  order 
to  make  it  a  valid  tax.  With  this  we  cannot  agree.  That 
identical  question  was  decided  by  this  court  in  People  v. 
Chicago  and  Illinois  Midland  Railway  Co.  260  111.  624,  and 
it  was  there  held  that  there  was  no  valid  tax  which  could 
be  enforced  as  a  lien  upon  land  until  the  board  of  supervi- 
sors made  the  levy.  It  has  been  held  that  a  tax  levy  under 
a  law  after  its  repeal,  and  not  in  accordance  with  the  law 
in  force  at  the  time  of  the  levy,  is  invalid  and  its  collection, 
cannot  be  enforced.  (Burbank  v.  People,  90  111.  554;  Peo- 
ple v.  Toledo,  St.  Louis  and  Western  Railroad  Co.  249  id. 
175.)  This  being  the  law,  the  county  court  erred  in  not 
sustaining  the  objections  as  to  the  district  road  tax  in 
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road  districts  Nos.  9  and  10  and  in  the  village  of  Toledo, 
amountihg,  in  all,  to  $76.48. 

Appellant  further  argues  that  the  trial  court  erred  in 
not  sustaining  objections  to  the  road  and  bridge  tax  of 
$60.52  in  the%town  of  Cottonwood,  $66.71  in  the  town  of 
Sumpter  and  $93.25  in  the  town  of  Greenup,  on  the  ground 
that  each  of  these  amounts  had  been  paid  in  the  three  re- 
spective towns  by  the  objector  as  a  district  road  tax  before 
the  three  sums,  respectively,  had  been  levied  by  the  county 
board  as  a  road  and  bridge  tax  at  its  September  meeting, 
1913,  under  said  Road  and  Bridge  law  of  July  1  of  that 
year.  The  appellant  contends  that  the  court  should  give  it 
credit  for  these  amounts  in  the  respective  towns  as  having 
been  paid  on  the  district  road  tax  of  that  year,  to  apply 
on  the  levy  of  the  road  and  bridge  tax  under  the  law  now 
in  force ;  that  under  this  last  named  law  the  road  and  bridge 
tax  covers  and  forms  a  part  of  the  tax  known  formerly  as 
district  road  tax,  and  that  appellant  had  in  good  faith  paid 
the  money  charged  as  district  road  tax  in  each  of  the  said 
towns,  which  were  then  under  what  is  known  as  the  labor 
system,  and  having"  paid  the  same  for  road  purposes  under 
the  old  law  was  entitled  to  credit  for  such  taxes  under  the 
new  law.  To  permit  appellant  to  set  off  against  a  valid 
road  and  bridge  tax  under  the  present  law  an  amount  it 
has  voluntarily  paid  for  a  district  road  tax  under  a  for- 
mer law  not  now  in  force  would  permit  it  to  recover  back 
taxes  voluntarily  paid.  This  court  has  repeatedly  held  that 
if  a  property  owner  voluntarily  pays  certain  taxes  which 
he  might  have  successfully  defended  he  cannot  recover 
the  amount  so  paid,  (Falls  v.  City  of  Cairo,  58  111.  403; 
IValser  v.  Board  of  Education,  160  id.  272;  2  Cooley  on 
Taxation, — 3d  ed. — 1495,  anc*  note,)  or  set  off  such  taxes 
against  other  unpaid  taxes.  (People  v.  Chicago,  Burling- 
ton and  Quincy  Railroad  Co.  247  111.  340;  People  v.  Chi-  , 
cago  and  Alton  Railroad  Co.  247  id.  373;  1  Cooley  on 
Taxation, — 3d  ed. — 20,  and  note  6.)    The  county  court  did 
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not  err  in  overruling  the  objections  as  to  the  road  and 
bridge  taxes  in  the'  three  towns  last  referred  to. 

For  the  reasons  already  given  the  judgment  of  the 
county  court  will  be  reversed  and  the  cause  remanded  to 
that  court,  with  directions  to  enter  an  order  ♦in  accordance 
with  the  views  herein  set  forth. 

Reversed  and  remanded,  with  directions. 


Jennie  E.  Harrison,  Appellee,  vs.  Helen  E.  Harrison 
et  al.  Appellants. 

Opinion  Hied  December  16,  1914. 

1.  Trusts — when  resulting  trust  arises.  Where  land  is  pur- 
chased and  paid  for  with  the  money  of  one  person  but  the  title  is 
taken  in  the  name  of  another  who  is  not  the  child  or  the  wife  of 
the  former,  a  resulting  trust  arises  in  favor  of  the  person  whose 
money  paid  for  the  land. 

2.  Same — source  from  which  person  obtained  the  money  is  im- 
material if  it  was  her  own.  If  the  money  paid  by  a  young  woman 
for  land,  the  title  to  which  was  taken  in  the  name  of  the  mother 
of  her  affianced  husband,  was,  in  fact,  her  own  money,  it  is  not 
material  that  the  money,  or  a  part  of  it,  was  given  to  her  by  her 
affianced  husband. 

3.  Same — what  averments  do  not  allege  express  trust.  Aver- 
ments that  the  complainant  in  the  bill  consented  and  agreed  that 
the  title  to  premises  purchased  with  her  money  should  be  placed 
for  the  time  being  in  a  certain  person  in  trust  for  complainant  and 
that  the  premises  were  so  conveyed  by  warranty  deed  to  such  per- 
son do  not  allege  an  express  trust,  there  being  no  allegation  that 
the  grantee  agreed  to  hold  the  title  in  trust  or  agreed  to  anything. 

4.  Same — when  statements  of  the  husband  do  not  affect  zuife's 
right  to  have  trust  declared.  Where  a  woman  has  purchased  land 
and  had  the  title  conveyed  to  a  third  person  to  hold  for  her,  her 
right  to  have  a  resulting  trust  declared  is  not  affected  by  acts  or 
statements  of  her  husband,  not  authorized  or  assented  to  by  her, 
designed  to  show  that  the  title  was  conveyed  in  trust  to  aid  the 
husband  and  wife  in  carrying  on  the  illegal  business  of  "boot- 
legging." 
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$.  Same — when  the  record  of  the  husband's  conviction  is  irrele- 
vant. In  a  proceeding  to  establish  a  resulting  trust  in  favor  of 
the  complainant  in  land  the  title  to  which  is  in  the  name  of  the 
mother  of  complainant's  husband,  the  record  of  a  conviction  of  the 
husband  for  maintaining  a  nuisance  and  ordering  that  "the  place 
where  such  liquor  was  so  sold  be  shut  up  and  abated"  is  irrelevant 
and  is  properly  denied  admission  in  evidence. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the 
Hon.  Thomas  M.  Jett,  Judge,  presiding. 

John  S.  Stonecipher,  and  Kagy  &  Vandervort,  for 
appellants. 

George  W.  Smith,  and  Jonas  &  Haley,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Marion  county  setting  aside  a  deed,  upon  a  bill  filed  by  the 
appellee,  Jennie  E.  Harrison,  against  the  appellants,  Helen 
E.  Harrison  and  Peter  L.  Guth. 

The  bill  alleged  .that  on  September  16,  191 1,  the  appel- 
lee purchased  two  lots  in  Salem,  Illinois,  for  $700,  for 
which  she  paid  cash;  that  at  that  time  she  was  unmarried 
and  was  engaged  to  marry  Haste  E.  Harrison,  a  son  of  the 
appellant  Helen  E.  Harrison,  by  reason  whereof  she  con- 
sented that  the  title  to  the  premises  for  the  time  being 
should  be  placed  in  Helen  E.  Harrison  in  trust  for  her, 
whereupon,  in  consideration  of  the  sum  of  money  paid  by 
the  appellee,  the  premises  were  conveyed  to  Helen  E.  Har- 
rison. After  the  conveyance  the  appellee  took  possession 
of  the  premises  and  ever  since  has  been  in  possession  there- 
of with  the  full  knowledge  and  consent  of  Helen  E.  Har- 
rison, who  has  never  exercised  or  claimed  to  exercise  any 
right  of  ownership  or  possession,  but  has  always  assented 
that  the  premises  were  in  truth  and  in  fact  the  property  of 
the  appellee.  On  December  27 ,  19 13,  while  the  appellee 
was  in  possession  of  the  premises  as  owner,  living  therein 
with  her  husband  and  family,  Helen  E.  Harrison,  without 
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consideration,  executed  to  Peter  L.  Guth,  who  was  her  sqn- 
in-law,  a  warranty  deed  for  the  premises,  and  said  Peter  L. 
Guth  received  and  accepted  such  deed,  then  and  there  know- 
ing that  the  appellee  was,  in  fact,  the  owner  thereof  and 
that  Helen  E.  Harrison  held  title  thereto  in  trust  for  the 
appellee. 

The  evidence  sustains  the  allegations  of  the  bill.  It 
is  admitted  that  Helen  E.  Harrison  did  not  purchase  the 
property,  paid  nothing  for  it,  never  was  in  possession  of 
or  claimed  any  interest  in  the  premises  or  exercised  any 
acts  of  ownership  over  them,  and  that  the  appellee  actually 
paid  all  the  money  that  was  paid  for  the  purchase  of  them. 
It  was  shown,  without  contradiction,  that  the  appellee  took 
possession  of  the  premises  immediately  after  the  purchase, 
has  made  improvements  on  them,  and  has  since  occupied 
them  as  a  residence  with  Haste  E.  Harrison,  whom  she 
married  after  the  conveyance.  The  appellant  Guth  had 
knowledge  of  her  ownership,  both  by  the  fact  of  her  pos- 
session and  by  actual  notice.  Where  land  is  purchased  and 
the  consideration  is  paid  with  the  money  of  one  person 
but  the  title  is  taken  in  the  name  of  another,  a  resulting 
trust  arises  in  favor  of  the  person  whose  money  paid  for 
the  land.  Bruce  v.  Roney,  18  111.  67;  VanBuskirk  v.  Van- 
Buskirk,  148  id.  9;  Brennaman  v.  Schell,  212  id.  356; 
Lord  v.  Reed,  254  id.  350;  Froemke  v.  Marks,  259  id.  146. 

The  appellants  contend  that  Haste  E.  Harrison  paid  the 
consideration  which  was  paid  when  the  deed  was  made  and 
that  the  appellee  had  no  means  with  which  to  make  such 
payment.  The  appellee  received  the  money  which  was  paid, 
or  a  part  of  it,  from  Haste  E.  Harrison.  There  is  no 
contradiction  in  the  evidence  that  whatever  money  she  re- 
ceived from  him  he  delivered  to  her  for  her  own,  whether 
in  payment  of  a  debt  or  otherwise.  After  she  received  the 
money  it  was  hers.  The  source  from  which  it  came  was 
immaterial,  and  if  she  used  it  in  the  purchase  of  this  prop- 
erty she  is  entitled  to  the  property.    Lord  v.  Reed,  supra. 
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It  is  argued  that  the  bill  alleges  an  express  trust,  and 
that  where  an  express  trust  exists  there  can  be  no  implied 
or  resulting  trust ;  that  no  express  trust  is  proved,  and  that 
proof  of  an  implied  or  resulting  trust  will  not  sustain  a 
bill  alleging  an  express  trust,  since  there  would  be  a  vari- 
ance between  the  bill  and  the  proof.  No  express  trust  is 
alleged.  The  allegations  of  the  bill  in  this  respect  are,  that 
the  appellee  "consented  and  agreed  that  the  title  to  said 
premises  for  the  time  being  should  be  placed  in  said  Helen 
E.  Harrison  in  trust  for  your  oratrix,  whereupon  the  said 
Reuben  C.  Hays  *  *  *  made,  executed  and  delivered 
to  the  said  Helen  E.  Harrison,  in  trust  for  your  oratrix,  a 
certain  warranty  deed  of  that  date,  wherein  and  whereby 
they  conveyed  to  the  said  Helen  E.  Harrison,  in  trust  for 
your  oratrix,  the  said  above  described  premises."  There  is 
no  allegation  that  Helen  E.  Harrison  agreed  to  hold  the 
premises  in  trust  or  agreed  to#anything.  The  allegation  is 
simply  that  the  appellee  purchased  the  premises  and  paid 
for  them  and  by  her  consent  and  agreement  the  title  was 
taken  in  the  name  of  Helen  E.  Harrison.  From  these  facts 
the  law  implies  a  resulting  trust  without  any  agreement  on 
the  part  of  the  grantee  in  the  deed.  No  such  agreement 
was  either  alleged  or  proved. 

It  is  contended  that  the  title  to  the  property  was  placed 
in  Helen  E.  Harrison  for  the  purpose  of  aiding  the  appel- 
lee and  her  husband  in  carrying  on  the  illegal  business  of 
"boot-legging"  whisky.  This  contention  is  based  on  the 
testimony  of  Haste  E.  Harrison's  sister  that  when  the  pur- 
chase was  being  discussed  by  the  appellee,  Haste  and  his 
mother,  Haste  said,  "We  cannot  buy  the  place  because  they 
would  take  it  away  from  us  on  account  of  illegal  boot- 
legging," to  which  his  mother  answered,  "Well,  you  can 
put  it  in  my  name,"  and  Haste  and  his  wife  then  said, 
"Yes,  we  will  do  that."  At  another  time  in  her  testimony 
she  said  that  Haste  and  the  appellee  said  they  would  put  the 
property  in  his  mother's  name,  and  his  mother  said,  "All 
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right,  if  you  will  quit  this  boot-legging,1'  and  they  promised 
her  they  would.  Helen  E.  Harrison  testified  that  in  a  con- 
versation with  Haste  and  the  appellee  she  told  Haste  that 
if  he  would  quit  boot-legging  he  could  put  the  title  in  his 
mother's  name,  and  he  said  he  would  quit.  There  is  no 
evidence  that  the  appellee  was  engaged  in  boot-legging,  and 
the  evidence  does  not  sustain  this  contention.  The  appellee 
had  the  right  to  buy  the  property  with  her  own  money,  and 
her  right  to  it  cannot  be  affected  by  the  acts  or  statements 
of  her  husband,  before  or  afterward,  which  she  did  not  au- 
thorize or  assent  to. 

The  record  of  a  conviction  of  Haste  E.  Harrison  for 
maintaining  a  nuisance  and  ordering  that  "the  place  where 
such  liquor  was  so  sold  be  shut  up  and  abated"  was  offered 
in  evidence  by  the  appellants.  It  was  irrelevant  and  an 
objection  to  it  was  properly  sustained. 

The  decree  is  affirmed.  #  Dwfu  ^^ 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Alex  Novick,  Plaintiff  in  Error. 

Opinion  Hied  December  16,  1014. 

1.  Criminal  law — what  not  essential  to  the  crime  of  burning 
property  to  defraud  an  insurance  company.  The  intent  is  the  con- 
trolling element  of  the  crime  of  burning  property  to  defraud  an 
insurance  company,  and  the  crime  is  complete  if  the  act  is  done 
with  the  intent  to  defraud  the  insurance  company  even  though  the 
property  is  not  covered  by  a  valid  policy,  and  it  is  therefore  not 
material  that  the  policy  misdescribes  the  location  of  the  building. 

2.  Same — corporate  existence  of  corporation  may  be  proved  by 
oral  testimony  if  no  objection  is  made.  In  a  criminal  prosecution 
for  burning  property  with  intent  to  defraud  an  insurance  company, 
the  corporate  existence  of  the  company  may  be  proved  by  oral  tes- 
timony if  no  objection  is  made  to  such  proof. 

3.  Same — if  instructions  are  contradictory  one  cannot  cure  er- 
ror in  another.  Instructions  may  supplement  each  other  and  should 
be  considered  as  a  series,  yet  each  one  must  state  the  law  correctly 
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as  far  as  it  goes  and  all  should  be  in  harmony  so  the  jury  will 
not  be  misled,  but  if  the  instructions  are  contradictory  one  instruc- 
tion cannot  cure  error  in  another. 

4.  Same — instruction  in  criminal  case  should  not  assume  a  dis- 
puted fact.  In  a  prosecution  for  burning  property  to  defraud  an 
insurance  company  it  is  error  to  assume  in  the  People's  instruc- 
tions that  the  building  was  set  on  fire,  where  the  crucial  question 
in  the  case  is  whether  the  origin  of  the  fire  was  accidental,  as  con- 
tended by  the  accused,  or  intentional,  as  contended  by  the  People. 

5.  Same — knowledge  and  consent  are  not  equivalent  to  aiding, 
abetting  and  assisting.  An  instruction  in  a  prosecution  for  burn- 
ing property  with  intent  to  defraud  an  insurance  company  is  erro- 
neous which  states  that  the  accused  is  guilty  as  a  principal  if  the 
building  was  burned  with  his  knowledge  and  consent,  as  there  is 
a  clear  distinction  between  consenting  to  a  crime  and  aiding,  abet- 
ting or  assisting  in  its  perpetration. 

Writ  of  Error  to  the  Circuit  Court  of  Saline  county; 
the  Hon.  W.  N.  Butler,  Judge,  presiding. 

J.  L.  Thompson,  and  J.  B.  Lewis,  for  plaintiff  in  error. 

P.  J.  Lucey,  Attorney  General,  M.  S.  Whitley,  Spe- 
cial State's  Attorney,  George  P.  Ramsey,  C.  H.  Linscott, 
W.  F.  Scott,  and  Charles  E.  Combe,  for  the  People. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Plaintiff  in  error,  Alex*  Novick,  was  tried  and  convicted 
at  the  April  term,  1914,  of  the  circuit  court  of  Saline  county 
for  the  crime  of  burning  property  to  defraud  an  insurance 
company  and  sentenced  on  this  verdict  to  the  penitentiary. 
The  case  has  been  brought  to  this  court  by  writ  of  error. 

March  5,  191 2,  plaintiff  in  error  resided  in  the  village 
of  Dorrisville,  in  Saline  county,  in  a  building  which  he 
owned  and  occupied  as  a  residence  and  in  which  he  also 
conducted  a  general  store  and  meat  market.  The  building 
consisted  of  four  rooms,  facing  east  on  a  north  and  south 
road.  The  south  front  room  was  occupied  for  the  store. 
Just  back  of  it  was  a  small  room  used  for  storage  purposes. 
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The  north  back  room  was  a  kitchen,  and  the  north  front 
room  was  used  for  a  bed-room  and  sitting  room.  At  that 
time  there  were  three  stoves  in  the  building, — one  in  the 
store,  one  in  the  bed-room  and  one  in  the  kitchen, — the 
pipes  of  which  all  ran  into  the  same  flue  in  the  partition 
between  the  rooms.  On  the  date  last  mentioned  three  fires 
occurred  in  the  building, — the  first  in  the  morning,  between 
nine  and  eleven,  the  second  an  hour  or  two  later,  and  the 
third  some  time  after  half-past  three  in  the  afternoon. 
This  last  fire  destroyed  the  building  and  contents.  The  tes- 
timony tends  to  show  that  the  weather  was  quite  cold  that 
day  and  there  was  snow  on  the  ground;  that  there  was  a 
hot  fire  in  two  stoves  in  the  morning,  one  being  red-hot. 
When  the  first  fire  occurred  in  the  forenoon,  the  testimony 
is  to  the  effect  that  plaintiff  in  error  called  for  help  and 
with  the  assistance  that  came  extinguished  the  fire.  The 
evidence  is  not  very  clear  as  to  just  what  took  place  at 
this  first  fire  or  how  much  or  what  part  of  the  building 
was  burned  at  that  time.  The  testimony  which,  it  is  argued, 
tends  to  incriminate  plaintiff  in  error  has  reference  to  the 
second  fire.  A  good  deal  of  testimony  was  taken  as  to 
what  occurred  in  and  about  the  building  at  that  time,  and 
this  testimony  is  quite  contradictory,  especially  with  refer- 
ence to  what  plaintiff  in  error  said  and  did.  John  R.  Stone, 
the  village  marshal  of  Dorrisville,  testified  that  he  was  no- 
tified on  the  telephone  of  the  second  fire  and  came  over  to 
the  store  before  it  was  put  out ;  that  when  he  reached  there 
he  found  several  persons  standing  outside  and  the  plaintiff 
in  error  in  the  store;  that  he  asked  the  latter  where  the 
fire  was,  and  the  plaintiff  in  error  said  that  it  was  in  the 
other  room;  that  he  (Stone)  then  said,  "Well,  show  us 
where  it  is  and  we  will  put  it  out,"  and  plaintiff  in  er- 
ror replied,  "Too  much  smoke,"  and  said  to  him,  "Let  it 
burn  and  I  will  give  you  ten  dollars;"  that  witness  then 
opened  the  door  to  the  room  where  the  fire  was  and  the 
smoke  cleared  out.     Plaintiff  in  error  on  the  stand  denied 
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that  he  had  this  conversation  with  the  marshal.  No  one 
else  heard  it,  although  it  seems  that  several  persons  were 
in  and  about  the  store  at  the  time.  Several  other  witnesses 
testified  that  plaintiff  in  error  did  not  attempt  in  any  way 
to  put  out  this  second  fire,  some  saying  that  he  walked  up 
and  down  the  porch  and  acted  as  if  he  were  crazy  or  drunk; 
others  stating  that  he  seemed  to  be  entirely  indifferent  as 
to  what  was  going  on.  Quite  a  number  of  witnesses  testi- 
fied in  his  behalf  that  he  assisted  in  extinguishing  the  fire. 
After  it  was  extinguished  plaintiff  in  error  gave  a  cigar  to 
each  of  those  who  helped.  The  testimony  is  to  the  effect 
that  during  both  the  first  and  second  fires  plaintiff  in  error 
requested  persons  who  attempted  to  take  goods  out  of  the 
building  not  to  do  so,  stating  they  would  be  stolen  if  they 
were  carried  out,  as  had  happened  at  a  fire  not  long  be- 
fore in  the  same  village  to  goods  taken  out  of  the  build- 
ing. After  the  second  fire  J.  B.  Belt,  who  represented  the 
insurance  company  which  had  insured  the  goods  and  build- 
ing in  question,  came  to  the  house  and  had  a  talk  with 
.plaintiff  in  error.  From  his  and  other  testimony  in  the 
record  it  appears  that  after  the  second  fire  they  found  a 
hole  burned  in  the  floor  of  the  room  used  for  a  bed-room. 
There  was  also  evidence  that  the  partition  and  ceiling  of 
the  bed-room,  if  not  in  the  other  rooms,  were  burned.  Belt 
testified  that  in  his  talk  with  plaintiff  in  error  he  told  him 
that  if  he  (plaintiff  in  error)  burned  the  building  no  insur- 
ance could  be  recovered,  and  asked  him  for  the  insurance 
policies,  and  plaintiff  in  error  said  they  were  at  the  bank. 
It  appears  from  the  evidence  that  plaintiff  in  error's  wife 
had  carried  the  policies  away  with  her  when  she  left  after 
the  first  fire.  The  testimony  tends  to  show  that  she  was 
in  a  delicate  condition  and  became  somewhat  excited,  and 
for  that  reason  she  was  advised  to  go  to  the  home  of  one 
of  the  neighbors.  The  third  fire,  which  destroyed  the  build- 
ing and  content s,# occurred  late  in  the  afternoon  when  plain- 
tiff in  error  was  not  at  home.     He  testified  that  he  had 
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gone  on  horseback  to  Harrisburg,  about  a  mile  and  a  half 
distant,  to  see  about  a  wagon  left  there  for  repairs,  and 
when  he  found  it  was  not  ready  went  to  Gaskins  City  to  see 
a  niece  who  was  very  sick  and  stayed  there  until  after  five. 
When  he  returned  to  Dorrisville  the  building  and  contents 
had  been  destroyed.  There  is  no  contradiction  of  his  tes- 
timony that  he  was  in  Harrisburg  and  Gaskins  City  as  he 
stated  and  that  he  was  not  in  or  about  the  building  at  the 
time  of  the  third  fire.  The  man  he  left  in  charge  of  the 
store  was  not  called  as  a  witness,  plaintiff  in  error  claiming 
he  could  not  be  located. 

There  is  no  direct  proof  in  the  record  as  to  how  the 
fires  originated.  The  testimony  of  some  of  the  witnesses 
for  plaintiff  in  error  emphasized  the  fact  that  one  of  the 
stoves  was  red-hot.  Others  testified  they  saw  no  connection 
between  the  stove  and  pipe  and  the  fire.  Plaintiff  in  error 
himself  stated  that  his  attention  was  first  attracted  by  smoke 
coming  through  the  crack  of  the  door,  and  that  he  then 
noticed  fire  under  the  stove  and/the  paper  on  the  wall  crack- 
ing. The  State  contends  that  the  evidence  tends  to  show, 
that  the  building  was  set  on  fire  by  plaintiff  in  error  or 
some  other  person  under  his  direction,  while  the  defense 
contends  that  all  three  fires  were  accidental.  Plaintiff  in 
error  had  the  building  insured  for  $650,  the  merchandise 
and  fixtures  for  $1275  and  the  household  goods  for  $350, — 
a  total  of  $2275.  Counsel  for  plaintiff  in  error  argue  that 
the  evidence  shows  that  the  total  loss  by  fire  to  the  build- 
ing and  contents  was  $2761. 

Counsel  for  defendant  in  error  insist  that  the  certificate 
of  the  trial  judge  fails  to  show  that  the  bill  of  exceptions 
contains  all  the  evidence  or  all  the  rulings  of  the  court, 
and  that  therefore  this  court  cannot  pass  on  the  weight  of 
the  evidence,  or  the  propriety  of  giving  or  refusing  certain 
instructions,  or  the  correctness  of  the  rulings  of  the  trial 
court  which  are  questioned  by  plaintiff  in  £ rror.  With  this 
we  cannot  agree.     The  fact  appears  affirmatively  from  the 


Digits 


zed  by  G00gle 


Dm.  M4.]  The  People  v.  Novick.  441 

record  that  the  trial  judge  certified  that  the  bill  of  excep- 
tions contained  all  the  evidence  and  the  rulings  of  the  court. 
See  Hutchinson  v.  Bambas,  249  111.  624;  Grand  Lodge 
A.  O.  U.  W.  v.  Ehlman,  246  id.  555 ;  People  v.  Henckler, 
137  id.  580;  Harris  v.  Miner,  28  id.  135. 

Counsel  for  plaintiff  in  error  contend  that  there  is  a 
fatal  variance  between  the  proof .  as  to  ownership  of  the 
building  and  the  description  as  found  in  the  insurance  pol- 
icy. The  proof  shows  that  the  building  was  located  on 
lot  1  in  block  15,  in  Sloan's  First  addition  to  Dorrisville; 
the  policies  of  insurance  described  it  as  being  on  lot  1  in 
block  16,  in  said  addition.  This  indictment  was  founded  on 
section  14  of  the  Criminal  Code.  The  intent  as  to  the 
crime  in  this  case  is  the  controlling  element.  The  crime  is 
complete  if  the  act  is  done  with  intent  to  defraud  any  in- 
surance company,  even  though  the  property  attempted  to  be 
destroyed  is  not  covered  by  a  valid  policy  or  one  that  could 
be  enforced  by  law.  McDonald  v.  People,  47  111.  533 ;  Mai 
v.  People,  224  id.  414. 

It  is  further  argued  in  this  connection  that  no  proof 
was  made  as  to  the  incorporation  of  the  insurance  com- 
pany. It  was  assumed  by  both  parties  in  introducing  their 
evidence  that  the  insurance  company  was  duly  incorporated, 
and  no  objection  was  made  as  to  this  manner  of  proof.  In 
a  criminal  prosecution  for  an  offense  committed  against  a 
corporation,  the  corporate  existence,  if  no  objection  is  made, 
may  be  proved  by  oral  testimony,  as  it  was  here.  3  Ency. 
of  Evidence,  604;  Reed  v.  State,  15  Ohio,  217;  People 
v.  Burger,  259  111.  284. 

Counsel  further  argue  that  the  evidence  was  not  suffi- 
cient to  justify  a  conviction.  While  we  do  not  agree  with 
this  contention,  the  evidence  was  of  such  a  character  that 
the  rulings  as  to  the  evidence  and  the  giving  and  refusing 
of  instructions  should  have  been  accurate.  The  eighth  in- 
struction given  for  the  People  reads : 
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"It  is  not  necessary,  in  order  to  secure  a  conviction  in 
this  case,  that  the  prosecution  prove  or  that  the  evidence 
show  that  the  defendant,  Alex  Novick,  was  present  at  the 
time  the  property  was  set  on  fire,  but  it  is  sufficient  if  the 
jury  believe  from  the  evidence,  beyond  a  reasonable  doubt, 
that  before  it  was  set  on  fire  he  had  advised,  aided  or  en- 
couraged the  thing  to  be  done  and  that  he  had  consented 
that  it  should  be  done,  then  and  in  such  case  he  would  be 
just  as  guilty,  under  the  law,  as  though  he  had  done  the 
act  with  his  own  hand." 

Plaintiff  in  error  argues  that  this  instruction  assumes 
that  the  building  was  set  on  fire.  One  of  the  crucial  ques- 
tions in  the  case  was  the  origin  of  the  fire, — whether  it 
was  caused  by  accident  or  intention.  This  court  has  repeat- 
edly held  that  where  facts  are  controverted  and  the  evidence 
is  conflicting,  it  is  error  to  assume  such  controverted  facts 
to  be  true.  (Chambers  v.  People,  105  111.  409;  Hellyer  v. 
People,  186  id.  550;  Foglia  v.  People,  229  id.  286;  Peo- 
ple v.  Feinberg,  237  id.  348;  People  v.  Harris,  263  id. 
406.)  Counsel  for  the  State  argue  that  all  the  evidence 
showed  that  the  building  was  burned,  consequently  it  must 
have  been  set  on  fire,  and  that  this  instruction  assumed 
nothing  more  than  that  the  building  was  burned.  With  this 
we  cannot  agree.  The  instruction  manifestly  assumes  that 
the  building  was  intentionally  set  on  fire  by  some  person 
as  an  active  agent,  and  not  simply  accidentally  burned. 
People's  instructions  8  and  9  were  erroneous  in  the  same 
particular,  in  assuming  that  the  building  was  set  on  fire. 
The  modification  in  plaintiff  in  error's  instruction  42  also 
assumed  the  same  controverted  fact.  It  is  the  province  of 
the  jury,  and  not  of  the  court,  to  pass  on  the  sufficiency  of 
evidence  as  to  questions  of  fact,  and  it  is  difficult  to  tell 
what  influence  the  giving  of  these  instructions  had  upon 
the  jury.  It  is  argued,  however,  by  counsel  for  the  State 
that  other  instructions  given  stated  the  law  correctly  on  this 
point  and  the  jury  were  therefore  not  misled.     It  is  true, 
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instructions  may  supplement  each  other  and  may  be  consid- 
ered as  a  series,  yet  each  one  must  state  the  law  correctly 
as  far  as  it  goes,  and  all  should  be  in  harmony,  so  that 
the  jury  may  not  be  misled.  (Rattier  v.  Chicago  City 
Railway  Co.  233  111.  169.)  When  instructions  are  contra- 
dictory one  cannot  cure  the  error  of  the  other,  since  it  is 
impossible  to  tell  whether  the  jury  followed  the  one  lay-* 
ing  down  the  correct  rule  of  law  or  the  erroneous  one. 
(Enright  v.  People,  155  111.  32  j  People  v.  Lee,  248  id. 
64.)  These  instructions  stated  the  law  incorrectly,  and 
even  though  there  may  have  been  other  correct  instructions 
on  the  same  subject  it  is  impossible  to  tell  which  the  jury 
followed. 

Instruction  6  was  also  erroneous  in  instructing  the  .jury 
that  plaintiff  in  error  was  guilty  as  principal  if  the  build- 
ing was  burned  with  his  knowledge  and  consent.  Such  is 
not  the  law.  This  court  has  stated  that  there  is  a  plain  dis- 
tinction, between  consenting  to  a  crime  and  aiding,  abetting 
or  assisting  in  its  perpetration.  "Aiding,  abetting  or  assist- 
ing are  affirmative  in  their  character.  Consenting  may  be 
a  mere  negative  acquiescence  not  in  any  way  made  known 
at  the  time  to  the  principal  malefactor.  Such  consenting, 
though  involving  moral  turpitude,  does  not  come  up  to  the 
meaning  of  the  words  of  the  statute."  White  v.  People,  81 
IU-  333 ;  Jones  v.  People,  166  id.  264. 

The  giving  of  the  above  instructions  was  reversible  er- 
ror. Other  errors  are  urged  as  to  the  giving  and  refusing 
of  instructions  and  the  admission  of  evidence,  none  of  which 
we  find  it  necessary  to  consider  in  this  opinion. 

The  judgment  of  the  circuit  court  is  reversed  and  the 
cause  remanded.  Reversed  and  remanded. 
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The  People  ex  rel.  Joseph  Brockamp,  County  Collector, 
Appellee,  vs.  W.  H.  Moore,  Appellant. 

Opinion  Hied  December  16,  1914. 

1.  Special  taxation — when  supervision  of  a  sidewalk  is  con- 
trolled by  general  ordinance.  Where  a  general  sidewalk  ordinance 
provides  that  sidewalks  shall  thereafter  be  constructed  under  the 
general  supervision  of  the  city  engineer  and  sidewalk  committee, 
and  a  subsequent  special  ordinance  for  a  sidewalk  merely  provides 
that  the  work  shall  be  done  under  the  Sidewalk  act  of  1875  as 
amended  in  1905,  without  mentioning  any  officer  or  board  to  super- 
vise the  work,  the  supervision  of  the  sidewalk  is  controlled  by  the 
general  ordinance. 

2.  Same — what  a  compliance  with  statute  as  to  filing  a  special 
tax  list.  The  provision  of  the  Sidewalk  act  requiring  a  special  tax 
list  to  be  prepared  by  the  officer  or  board  having  charge  of  the 
construction  of  the  sidewalk  and  filed  in  the  office  of  such  officer 
or  board  is  complied  with  where  the  list  is  filed,  as  required  by  the 
special  ordinance,  in  the  office  of  the  city  engineer,  who,  with  the 
sidewalk  committee,  had  charge  of  the  construction  of  the  walk; 
and  the  fact  that  a  copy  of  the  list  is  filed  in  the  office  of  the  city 
clerk  does  not  affect  the  situation. 

3.  Same — when  bill  of  costs  is  sufficient.  A  bill  of  costs  show- 
ing, in  separate  items,  the  cost  of  excavating,  cost  of  materials 
and  the  cost  of  laying  down  and  supervision  of  the  work  suffi- 
ciently complies  with  the  Sidewalk  act  as  amended  in  1905,  re- 
quiring the  bill  of  costs  to  show  the  "cost  of  the  construction  and 
supervision"  of  the  sidewalk. 

Appeal  from  the  County  Court  of  Christian  county; 
the  Hon.  C.  A.  Prater,  Judge,  presiding. 

George  T.  Wallace,  for*  appellant. 

Edward  E.  Adams,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Christian  county  overruling  appellant's  objections  and 
rendering  judgment  upon  the  application  of  the  county  col- 
lector against  a  lot  of  appellant  in  the  city  of  Taylorville 
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for  the  cost  of  a  sidewalk  built  by  the  city  authorities  after 
notice  to  and  refusal  by  appellant  to  build  the  walk  pursuant 
to  the  statute  and  a  special  ordinance. 

On  October  n,  1906,  the  city  council  of  the  city  of 
Taylorville  passed  what  is  called  a  general  sidewalk  ordi- 
nance under  the  act  of  the  legislature  of  1875,  which  or- 
dinance provided  that  after  its  passage,  sidewalks,  unless 
otherwise  specially  ordered,  should  be  constructed  by  special 
taxation,  three-fourths  of  the  cost  to  be  paid  by  the  abut- 
ting property  owners  and  one-fourth  by  general  taxation, 
and  that  for  each  sidewalk  to  be  so  constructed  a  special 
ordinance  should  be  passed  describing  the  width,  material 
and  manner  of  construction.  June  17,  1912,  the  city  coun- 
cil passed  a  special  ordinance  requiring  the  construction  of 
the  sidewalk  upon  which  appellant's  property  abutted  and 
he  was  notified  to  build  it.  Failing  to  do  so,  the  city  built 
the  same  and  taxed  the  costs  of  its  construction  to  ap- 
pellant's property.  He  failed  to  pay  the  tax  and  the  col- 
lector made  application  to  the  county  court  for  judgment 
and  order  of  sale.  Appellant  filed  objections,  but  the  county 
court  overruled  them  and  rendered  judgment  against  the 
property  for  the  tax,  from  which  judgment  appellant  prose- 
cuted an  appeal  to  this  court,  where  the  judgment  was  re- 
versed for  error  of  the  county  court  in  overruling  three  of 
appellant's  objections  and  the  cause  was  remanded,  with  di- 
rections to  the  county  court  to  sustain  said  three  objections. 
(People  v.  Moore,  261  111.  549.)  The  three  objections  we 
held  the  county  court  should  have  sustained  were,  ( 1 )  that 
the  bill  of  costs  required  by  the  statute  and  ordinance  was 
defective,  in  that  it  stated  the  cost  per  lineal  foot  instead 
of  the  cost  of  "construction  and  supervision,"  as  required 
by  the  statute;  (2)  no  special  tax  list  was  prepared  and 
filed;  (3)  no  warrant  was  issued  for  the  collection  of  said 
tax.  The  special  ordinance  under  which  the  walk  was  con- 
structed and  the  tax  levied,  provided  for  the  construction 
of  the  walk  within  thirty  days  after  the  mailing  of  notice 
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by  the  city  clerk  of  the  passage  "of  such  general  sidewalk 
ordinance/'  We  held  the  special  ordinance  was  defective 
in  that  respect  and  should  have  given  the  property  owner 
thirty  days'  notice  after  the  passage  of  the  special  ordinance, 
using  the  words  "this  ordinance"  instead  of  "such  general 
sidewalk  ordinance."  After  the  former  decision  the  city 
council,  under  the  authority  of  the  Sidewalk  act  as  amended 
in  1905  and  1907,  (Laws  of  1905,  p.  89;  Laws  of  1907, 
p.  200;)  passed  a  new  ordinance  under  which  a  new  tax 
was  made  and  returned,  and  such  proceedings  were  had  that 
the  county  court,  over  appellant's  objections,  rendered  judg- 
ment for  said  tax,  and  this  appeal  is  prosecuted  from  that 
judgment. 

On  the  former  appeal  appellant  contended  the  special 
ordinance  was  void  and  again  makes  the  same  objection. 
The  effect  of  our  former  decision  was  that  the  ordinance 
was  not  void  but  was  defective  in  the  respect  pointed  out, 
and  that  question  is  not  now  open  for  consideration.  The 
only  questions  proper  for  our  consideration  on  this  appeal 
are  such  as  are  raised  under  the  special  ordinance  passed 
after  the  reversal  of  the  former  judgment. 

By  section  2  of  the  Sidewalk  act  the  city  council  may 
provide  that  the.  construction  of  a  walk,  under  the  provi- 
sions of  that  act,  shall  be  under  the  supervision  of  and  sub- 
ject to  the  approval  of  some  officer  or  board  of  the  city  to 
be  designated  in  the  ordinance.  The  general  sidewalk  ordi- 
nance of  1906  provided  that  sidewalks  should  be  constructed 
under  the  general  supervision  of  the  city  engineer  and  side- 
walk committee.  The  special  ordinance  under  which  the 
walk  was  constructed  required  the  work  to  be  done  "under 
and  by  virtue  of  the  Sidewalk  act  of  1875,  as  amended  in 
1905/'  but  made  no  specific  mention  of  any  officer  or  board 
who  should  have  charge  of  the  work.  The  construction  of 
the  walk  was  therefore  under  the  supervision  of  the  city 
engineer  and  the  sidewalk  committee. 
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Section  3  of  the  statute  provides  that  a  bill  for  the  cost 
of  the  sidewalk,  showing  the  cost  "of  the  construction  and 
supervision  thereof,"  shall  be  made  by  the  officer  or  board 
designated  to  take  charge  of  the  construction  of  the  walk 
and  the  cost  levied  as  a  special  tax  against  the  property. 
The  officer  or  board  is  required  to  prepare  a  special  tax 
list  against  the  property,  which  is  to  be  filed  in  the  office 
of  said  officer  or  board,  whereupon  warrants  are  to  be  is- 
sued to  the  collector  for  the  collection  of  the  special  tax. 
The  ordinance  provides  that  the  special  tax  list  here  in- 
volved should  be  filed  in  the  office  of  the  city  engineer  and 
a  copy  in  the  office  of  the  city  clerk.  It  is  objected  that 
this  is  not  a  compliance  with  the  statute.  We  think  the 
objection  not  tenable.  Filing  the  list  in  the  office  of  the  en- 
gineer was  a  sufficient  compliance  with  the  statute.  Filing 
a  copy  of  it  with  the  city  clerk  was  in  addition  to  the  statu- 
tory requirements. 

It  is  also  objected  the  bill  of  costs  filed  was  insufficient 
and  not  in  compliance  with  the  requirements  of  the  law. 
The  bill  shows  in  separate  items  the  cost  of  excavating,  cost 
of  materials  and  the  cost  of  laying  down  and  supervision  of 
the  work.  The  original  act  of  1875  required  the  bill  of 
costs  to  show  in  separate  items  the  cost  of  grading,  mate- 
rials, laying  down  and  supervision.  As  amended  in  1905 
the  act  requires  a  bill  of  costs  to  be  made  "showing  the 
cost  of  the  construction  and  supervision  thereof ."  The  bill* 
of  costs  was  sufficient  under  the  act  as  amended. 

Some  other  objections  of  a  technical  character  are  made 
to  the  sufficiency  of  the  bill  of  costs  and  also  to  the  tax  list 
filed,  but  in  our  opinion  they  are  without  merit. 

The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Edward  Gerold,  Plaintiff  in  Error. 

Opinion  filed  December  16,  101 4. 

1.  Criminal  law — statute  relating  to  change  of  venue  should 
be  construed  the  same  in  civil  and  criminal  cases.  A  statute  relat- 
ing to  change  of  venue  should  receive  a  reasonable  construction, 
and  the  construction  should  be  the  same  in  civil  and  criminal  cases. 

2.  Same — the  rule  as  to  a  change  of  venue  for  prejudice  of  the 
judge.  A  party  applying  for  a  change  of  venue  for  prejudice  of 
the  judge  obtains  all  the  relief  he  is  entitled  to  when  another 
judge  who  has  no  interest  in  the  case  and  is  unprejudiced  is  called 
in  to  try  the  case. 

3.  Same — change  of  venue  for  prejudice  of  judge  does  not  re- 
quire  removal  of  case  to  another  county.  The  statute  providing 
for  a  change  of  venue  because  of  prejudice  of  the  judge  was  not 
enacted  for  the  purpose  of  allowing  a  change  of  venue  from  the 
county,  as  in  case  of  prejudice  of  the  inhabitants. 

4.  Same — when  result  of  examination  of  books  and  documents 
may  pe  given  by  a  witness.  Where  original  evidence  consists  of 
numerous  books,  documents,  papers  and  records  which  cannot  be 
conveniently  examined  in  open  court  and  the  fact  to  be  proved  is 
the  general  result  of  an  examination  of  the  whole  collection,  evi- 
dence as  to  such  result  may  be  given  by  any  competent  person 
who  has  examined  the  originals,  provided  the  result  is  capable  of 
being  ascertained  by  calculation. 

5.  Same — when  it  is  error  to  exclude  warrants  from  the  evi- 
dence. Where  the  employees  of  a  city  treasurer's  office,  following 
the  established  custom  prevailing  in  the  office  under  previous  ad- 
ministrations of  other  city  treasurers,  pay  warrants  in  advance  of 
their  approval  and  allowance  by  the  comptroller  and  city  council, 
it  is  error,  in  a  prosecution  of  the  city  treasurer  for  withholding 
city  funds  from  his  successor  with  criminal  intent,  to  exclude  from 
evidence  such  of  the  warrants  as  are  not  shown  by  direct  evidence 
to  have  been  paid  to  the  persons  named  therein. 

6.  ,SamE — when  a  motion  to  impound  documents  and  permit  an 
investigation  should  be  allowed.  In  the  prosecution  of  a  city  treas- 
urer for  withholding  funds  from  his  successor  with  criminal  intent, 
a  motion  to  impound  the  books  and  documents  in  the  possession  of 
the  prosecution  and  permit  an  examination  thereof  by  the  accused 
before  the  trial  should  be  allowed,  where  it  appears  that  such  an 
examination  is  necessary  to  give  the  defendant  time  to  investigate 
the  charges  and  procure  the  attendance  of  the  necessary  witnesses. 
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7.  Same — when  motion  for  bill  of  particulars  should  be  allowed. 
While  the  allowance  of  a  motion  for  a  bill  of  particulars  rests 
within  the  sound  discretion  of  the  court,  yet  it  should  be  allowed 
where  the  charge  is  so  general  that  the  accused  cannot  properly 
prepare  his  defense  without  a  more  specific  statement  of  the  charge. 

8.  Same — rule  as  to  allowing  a  private  attorney  to  assist  the 
State's  attorney.  Whether  private  attorneys  shall  be  allowed  to 
assist  the  State's  attorney  in  prosecuting  a  criminal  case  rests 
largely  in  the  discretion  of  the  court  under  the  particular  facts  and 
circumstances  of  the  case,  but  it  is  the  duty  of  the  court  to  pre- 
vent oppression  of.  the  accused  and  permit  only  such  assistance  as 
justice  and  fairness  may  require. 

9.  Same — when  it  is  error  to  allow  private  attorney  to  conduct 
prosecution.  It  is  reversible  error  to  allow  a  private  attorney  to 
practically  conduct  the  prosecution  of  a  city  treasurer,  where  such 
attorney  has  been  in  the  employ  of  the  accused  as  his  adviser  dur- 
ing the  administration  of  the  accused,  in  matters  closely  related  to 
and  interwoven  with  the  subject  matter  of  the  prosecution. 

10.  Same — an  attorney  in  the  case  is  not  disqualified  to  testify. 
The  fact  that  a  witness  is  employed  as  an  attorney  in  the  case  does 
not  preclude  his  testifying  but  only  affects  the  question  of  the 
credibility  of  his  testimony. 

11.  Same — a  client  may  waive  privilege  against  disclosures  by 
attorney.  A  client  may  waive  the  privilege  against  disclosure  by 
his  attorney  of  confidential  matters,  and  does  so  when  he  volun- 
tarily testifies  thereto  himself;  but  the  waiver  extends  no  further 
than  the  subject  matter  concerning  which  the  client  testifies. 

12.  Same — statute  requiring  demand  to  turn  over  funds  should 
be  reasonably  construed.  While  section  215  of  the  Criminal  Code 
requires  a  demand  upon  a  public  officer  to  turn  over  funds  to  his 
successor,  except  under  the  circumstances  coming  within  the  pro- 
viso, yet  the  statute  must  be  given  a  reasonable  and  practical  con- 
struction as  to  what  constitutes  such  demand. 

13.  Same — instruction  should  not  authorise  jury  to  treat  testi- 
mony of  accused  different  from  that  of  other  witnesses.  An  in- 
struction is  objectionable  which  is  so  worded  as  to  lead  the  jury 
to  believe  they  may  treat  the  testimony  of  the  accused  different 
from  the  testimony  of  other  witnesses. 

14.  Same — when  testimony  of  accused  cannot  be  disregarded. 
The  right  of  the  jury  to  disregard  the  uncorroborated  testimony 
of  the  accused  or  any  other  witness  is  limited  to  cases  where  they 
believe,  from  the  evidence,  that  the  witness  has  willfully  testified 
falsely  to  a  matter  material  to  the  issues  being  tried. 

265  -  29 
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15.  Same — when  instruction  on  the  presumption  of  innocence 
should  be  qualified.  An  instruction  stating,  in  effect,  that  the  rule 
which  clothes  every  person  with  the  presumption  of  innocence  and 
imposes  upon  the  State  the  burden  of  establishing  his  guilt  beyond 
a  reasonable  doubt  is  not  intended  to  aid  anyone  to  escape  who  is, 
in  fact,  guilty  of  crime,  should  be  qualified  with  the  statement  that 
such  rule  is  a  humane  provision  intended  to  prevent  any  innocent 
person  from  being  unjustly  punished. 

Writ  of  Error  to  the  City  Court  of  East  St.  Louis; 
the  Hon.  Benjamin  W.  Pope,  Judge,  presiding. 

D.  J.  Suluvan,  and  H.  E.  Schaumleffei*,  for  plain- 
tiff in  error. 

P.  J.  Lucey,  Attorney  General,  Charles  Webb,  State's 
Attorney,  and  George  P.  Ramsey,  (A.  B.  Davis,  of  coun- 
sel,) for  the  People. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Plaintiff  in  error,  Edward  Gerold,  was  indicted  at  the 
September  term,  1913,  of  the  city  court  of  East  St.  Louis 
for  withholding,  as  city  treasurer,  the  funds  of  said  city, 
in  violation  of  the  provisions  of  section  215  of  the  Crimi- 
nal Code.  (Hurd's  Stat.  1913,  p.  848.)  At  a  trial  had  at 
the  March,  19 14,  term  of  that  court  the  jury  returned  a 
verdict  of  guilty.  At  the  May  term  judgment  was  rendered 
on  said  verdict  and  plaintiff  in  error  sentenced  to  the  peni- 
tentiary.   This  writ  of  error  was  then  sued  out. 

In  November,  19 13,  the  plaintiff  in  error  moved  for  a 
change  of  venue  from  the  two  judges  of  said  city  court, 
Vandeventer  and  Flannigan.  The  court  denied  the  motion 
but  called  in  Judge  Benjamin  Pope,  of  the  city  court  of 
DuQuoin,  Illinois,  before  whom  the  case  was  tried.  It  is 
urged  by  counsel  for  plaintiff  in  error  that  the  trial  of  the 
case  by  Judge  Pope  was  error;  that  the  change  of  venue 
should  have  been  granted  under  the  affidavit  from  the  two 
judges  of  said  city  court,  and  that  that  court  was  without 
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authority  to  call  in  Judge  Pope.  It  was  not  urged  below, 
and  is  not  here,  that  Judge  Pope  was  in  any  way  prejudiced 
against  plaintiff  in  error.  Under  the  statute  as  to  change 
of  venue  in  civil  cases,  which  is  practically  identical  with 
the  statute  here  invoked,  this  court  has  several  times  held 
that  the  party  applying  for  a  change  of  venue  for  preju- 
dice of  the  judge  obtained  all  the  relief  to  which  he  was 
entitled  when  another  judge, — one  who  had  no  interest  in 
the  proceeding, — was  called  in  to  try  the  case.  (Gregory 
Printing  Co.  v.  DeVoney,  257  111.  399,  and  cases  cited.) 
Counsel  concede  that  this  is  the  rule  laid  down  in  civil 
cases,  but  insist  that  the  statute  should  be  differently  con- 
strued as  to  criminal  cases.  We  see  no  reason  why  any 
such  distinction  should  be  made  in  construing  the  same 
words  in  the  criminal  and  civil  statutes.  The  purpose  in 
both  cases  is  to  secure  a  trial  before  a  judge  who  is  un- 
prejudiced. If  the  object  can  be  as  well  attained  by  not 
sending  the  case  to  another  county  as  by  doing  so,  the  ex- 
pense of  the  transfer  should  be  avoided.  Change  of  venue 
statutes  should  receive  a  reasonable  construction, — one  that 
will  promote  the  ends  of  justice  and  carry  out  the  purpose 
of  the  statute.  Chicago,  Burlington  and  Quincy  Railroad 
Co.  v.  Perkins,  125  111.  127. 

Counsel  further  argue,  however,  in  this  connection,  that 
the  refusal  to  send  the  case  for  trial  to  another  county 
prejudiced  plaintiff  in  error,  as  the  people  of  East  St.  Louis 
were  so  aroused  over  the  prosecution  of  this  and  other 
cases  in  which  there  appear  to  have  been  other  indictments 
returned  about  the  same  time,  that  plaintiff  in  error  could 
not  receive  a  fair  trial.  The  statute  for  change  of  venue 
on  account  of  the  prejudice  of  the  judge  was  not  enacted 
for  the  purpose  of  allowing  a  change  of  venue  from  the 
county  on  account  of  the  prejudice  of  the  inhabitants. 
There  is  another  section  of  the  statute  on  change  of  venue 
that  covers  that  class  of  cases.    We  do  not  see  how  plain- 
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tiff  in  error  was  prejudiced  by  the  calling  in  of  Judge  Pope 
to  try  this  case. 

The  indictment  consisted  of  five  counts,  each  charging 
plaintiff  in  error,  in  substantially  the  same  language,  with 
the  offense  of  withholding  from  Frank  Keating,  his  suc- 
cessor in  the  office  of  city  treasurer,  money,  coupons,  bonds, 
bank  checks,  notes  and  other  funds  and  securities  belong- 
ing to  the  city  of  East  St.  Louis,  of  the  value  of  $50,000. 
Before  the  trial  of  the  case  plaintiff  in  error  presented  a 
motion  to  the  court,  supported  by  an  affidavit,  setting  out 
that  it  was  wholly  impossible  for  him  to  determine  from 
said  indictment  in  what  particulars  he  was  claimed  to  be 
in  default  and  asking  for  a  rule  on  the  prosecution  to  file 
a  bill  of  particulars.  This  motion  was  allowed,  and  shortly 
thereafter  the  State's  attorney  filed  a  bill  of  particulars, 
consisting  of  thirty-three  counts  or  items.  Thereupon  the 
plaintiff  in  error  presented  to  the  court  a  motion  for  a  rule 
on  the  prosecution  to  make  the  charges  under  count  or 
item  30  more  specific,  on  the  ground  that  it  was  in  such 
general  terms  as  to  afford  but  little,  if  any,  information 
as  to  the  nature  of  the  charges  contained  therein.  In  the 
same  motion  plaintiff  in  error  asked  the  court  to  impound 
the  records  and  documents  to  be  used  on  the  trial  so  they 
could  be  inspected  by  him,  urging  in  support  of  this  mo- 
tion that  the  State's  attorney  had  taken  into  his  possession 
many  of  the  instruments,  writings  and  public  files  belong- 
ing to  the  office  of  the  city  comptroller  and  the  office  of 
city  treasurer,  which  would  be  relied  on  in  the  trial  in  sup- 
port of  the  various  counts  in  the  bills  of  particulars;  that 
he  had  refused  to  permit  plaintiff  in  error  to  see  them,  and 
that  in  order  to  make  a  proper  preparation  of  his  defense 
it  was  necessary  for  him  to  see  these  various  public  docu- 
ments; that  he  would  not  have  the  necessary  time  or  op- 
portunity during  the  actual  trial  of  the  case.  The  court 
overruled  the  motion  and  refused  to  require  the  State  to 
make  item  30  more  specific,  and  refused  to  impound  the 
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documents  or  to  compel  the  State's  attorney  to  allow  plain- 
tiff in  error  to  examine  them  at  that  time. 

After  the  jury  was  selected,  plaintiff  in  error,  by  his 
attorneys,  objected  to  the  appearance  of  Thomas  M.  Webb 
as  an  attorney  for  the  prosecution  in  the  case,  for  the  rea- 
son that  for  several  years  last  past  he  had  been  the  plain- 
tiff in  error's  attorney  and  as  such  attorney  had  discussed 
in  confidence  the  various  items  or  charges  involved  in  the 
indictment,  setting  out  in  some  detail  in  what  respect  said 
Thomas  M.  Webb  had  advised  with  him  on  matters  in- 
volved in  the  prosecution  of  this  cause.  The  trial  judge 
overruled  this  motion,  giving  as  the  reason  that  said  Webb 
was  an  officer  of  the  court  and  an  attorney  of  experience 
and  that  he  did  not  believe  said  attorney  would  do  anything 
not  becoming  or  befitting  such  officer.  Thereafter  Thomas 
M.  Webb  filed  an  affidavit  giving  his  version  of  his  rela- 
tions, as  an  attorney,  with  plaintiff  in  error.  It  is  most 
earnestly  argued  by  counsel  that  the  trial  court  erred  in 
overruling  these  motions.  We  shall  consider  these  ques- 
tions later,  as  they  can  be  better  discussed  after  the  facts 
have  been  stated. 

At  the  time  of  the  trial  plaintiff  in  error  was  thirty- 
four  years  of  age.  He  took  office  as  treasurer  of  the  city 
of  East  St.  Louis  in  May,  1911,  for  the  term  of  two  years, 
serving  as  such  treasurer  for  that  term  and  giving  bond  as 
required  by  law.  Prior  to  his  election  he  had  assisted  his 
father  in  conducting  a  moving  and  storage  business.  His 
reputation  appears  to  have  been  excellent.  He  had  gone 
through  the  grammar  grades  of  the  public  schools  but  had 
not  attended  high  school.  He  had  no  knowledge  whatever 
of  book-keeping  and  knew  nothing  of  the  duties  of  the 
office  of  treasurer.  After  his  election  he  placed  in  charge 
of  the  office  an  elderly  gentleman,  William  H:  Matlack, 
who  had  been  in  the  treasurer's  office  in  the  same  capacity 
during  the  administration  of  Neims,  who  was  the  prede- 
cessor of  Gerold's  predecessor,  Holten.    Matlack,  from  the 
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record,  appears  to  have  been  quite  familiar  with  the  duties 
of  the  treasurer's  office  and  the  manner  in  which  its  busi- 
ness had  been  conducted.  His  competency  or  honesty  was 
not  questioned  by  either  party  at  the  trial.  During  the  ad- 
ministration of  the  office  under  plaintiff  in  error,  it  seems 
to  be  conceded,  the  business  was  conducted  under  the  same 
general  system  as  it  had  been  during  the  previous  admin- 
istrations, the  same  books  being  used  and  the  same  safe- 
guards adopted  to  protect  the  interests  of  the  public.  It 
would  be  more  accurate,  perhaps,  to  say  the  same  lack  of 
safeguards,  for  the  book-keeping  and  management  of  the 
office  under  plaintiff  in  error's  administration,  as  well  as 
several  previous  administrations,  were  without  question  ex- 
tremely defective.  Near  the  expiration  of  the  plaintiff  in 
error's  term  of  office  an  expert  accountant,  Harry  G.  Am- 
brose, from  St.  Louis,  was  employed  by  the  city  council  of 
East  St.  Louis  to  examine  and  audit  the  books  of  the  vari- 
ous offices,  and  such  irregularities  were  discovered  in  the 
books  of  the  treasurer's  office  that  this  indictment  resulted. 
It  seems  to  be  conceded,  also,  that  as  a  result  of  the  same 
examination  other  indictments  were  returned  by  the  same 
grand  jury  against  other  officials  or  employees  of  the  city. 
During  the  term  of  office  of  plaintiff  in  error,  and  appar- 
ently for  several  years  previous,  the  city  of  East  St.  Louis 
had  been  making  a  large  number  of  local  improvements, 
such  as  building  sewers  and  paving  streets  and  sidewalks, 
for  most  of  which  bonds,  with  interest  coupons  attached, 
had  been  issued '  for  deferred  payments.  Many  of  these 
bonds  and  coupons  were  coming  due  during  the  two  years 
plaintiff  in  error  was  in  office.  Claims  in  great  numbers 
were  also  presented  for  payment  every  month  to  meet  the 
expenses  of  the  various  departments  of  the  municipality, 
including  labor  and  contracts.  The  testimony  shows  that 
the  moneys  received  by  the  city  from  various  sources  were 
frequently  insufficient  to  meet  its  claims,  and  often  certain 
claims  were  not  paid  for  several  months  after  being  pre-; 
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sented.  It  is  obvious  from  the  testimony  that  the  city  had 
never  established  a  proper  system  of  book-keeping  as  to 
the  moneys  received  and  paid  out.  The  system  of  keeping 
books  in  all  these  various  departments  was  so  loose  as  to 
furnish  little  or  no  check  by  one  department  upon  another, 
and  it  is  apparent  from  all  the  testimony  in  this  record 
that  it  was  impracticable  to  check  up  with  certainty  or  ac- 
curacy in  any  one  of  the  departments  what  had  been  done 
by  that  department  as  to  any  given  fund.  No  attempt  was 
made  by  plaintiff  in  error  or  the  city  treasurers  who  had 
preceded  him  to  keep  the  various  funds  separate,  as  the 
statute  contemplates.  The  funds  applying  to  the  special 
improvements  were  kept  with  the  general  funds  of  the  city, 
and  frequently  such  funds  seem  to  have  been  used  indis- 
criminately. The  proof  shows  that  several  years  before 
this  trial  the  city  council  of  said  city  established  the  office 
of  comptroller,  giving  him  such  power  as  is  provided  by 
statute  for  such  official  and  also  certain  other  duties  im- 
posed by  ordinance.  The  statute  provides  that  that  officer 
shall  have  entire  supervision  of  the  finances  of  the  city  and 
the  manner  in  which  its  money  affairs  shall  be  handled. 
Before  plaintiff  in  error  was  elected  to  office,  and  during 
his  term,  under  the  system  established,  presumably  by  the 
direction  of  the  comptroller's  office,  municipal  bonds  and 
coupons  were  prepared  and  issued  by  that  office,  and  when 
presented  for  payment  were  audited,  taken  up  and  became 
files  of  that  office.  All  claims  for  money  were  required  to 
be  presented  to  the  comptroller  and  approved  by  him,  as 
well  as  by  the  city  council,  before  they  were  paid.  If  a 
claim  had  not  been  paid  the  warrant  was  issued  to  the  one 
in  whose  favor  the  claim  had  been  allowed.  Claims  were 
not  allowed  by  the  council,  as  a  rule,  oftener  than  once  a 
month, — sometimes  not  for  several  tyonths.  Under  a  prac- 
tice that  had  been  in  vogue  for  years  with  the  municipal 
authorities,  a  creditor  usually  was  not  required  to  wait  un- 
til his  claim  was  passed  upon  by  the  council  or  the  comp- 


Digiti 


zed  by  G00gle 


456  The  People  v.  Gerold.  B65 I1L 

troller.  If  it  appeared  regular  and  meritorious  on  its  face 
it  would  be  paid  by  the  treasurer's  office  when  presented, 
and  the  treasurer  would  afterward  get  a  warrant  from  the 
comptroller  for  the  amount  after  the  claim  had  been  al- 
lowed and  audited.  On  the  receipt  of  such  a  warrant  the 
treasurer's  books  would  then  be  credited  with  the  amount 
thereof.  When  coupon  interest  or  principal  bonds  against 
the  city  fell  due,  it  had  been  the  practice  of  the  city  treas- 
urer's office,  with  the  sanction  of  all  the  other  city  depart- 
ments, to  take  up  these  matured  bonds  and  coupons  as  they 
were  presented  to  the  treasurer,  paying  cash  therefor,  be- 
fore they  had  been  audited  by  the  comptroller  or  allowed 
by  the  council.  These  bonds  or  coupons  would  then  be 
placed  by  the  treasurer  in  a  box,  which  is  designated  in  the 
testimony  as  the  ."strong  box,"  of  that  office.  No  record  of 
any  kind  would  be  made  in  the  treasurer's  office  of  these 
transactions.  From  day  to  day,  as  the  bonds  were  paid, 
they  were  placed  in  this  strong  box.  Claims  for  labor  or 
other  running  expenses  were  usually  paid  in  a  similar  man- 
ner. When  paid  before  allowed,  an  assignment  by  the 
claimant  of  the  claim,  in  the  form  of  an  order  on  the  treas- 
urer for  a  warrant  in  favor  of  himself,  would  be  taken  by 
the  city  treasurer  and  placed  in  the  strong  box  as  a  receipt 
for  the  money  thus  paid  out.  These  various  bonds,  inter- 
est coupons  and  claims  paid  by  the  treasurer  during  the 
month  and  kept  in  the  strong  box  might  frequently  amount 
to  many  thousands  of  dollars.  Usually  at  the  end  of  the 
month  the  treasurer  would  take  this  box  and  empty  out  its 
contents  and  make  out  statements  of  the  claims,  which  were 
designated  as  vouchers.  These  vouchers,  together  with  the 
instruments  that  had  been  paid  by  him,  including  bonds, 
coupons  or  claims,  would  be  taken  to  the  comptroller's  of- 
fice. If  found  correct  on  checking  up  they  would  be  ap- 
proved by  the  comptroller  and  taken  before  a  committee 
of  the  city  council,  and  if  they  were  there  approved  would 
be  endorsed  by  the  chairman  of  the  committee  and  pre- 
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sented  to  the  council,  and  when  allowed  the  city  clerk  would 
make  an  entry  showing  such  allowance  and  thereafter  the 
comptroller  would  issue  a  separate  warrant  on  each  of  these 
vouchers.  The  city  comptroller  thereupon  would  deliver 
such  warrants  to  the  city  treasurer.  The  treasurer's  office 
would  then  make  an  entry  upon  its  books  showing  these 
claims,  bonds  and  coupons  paid  and  take  credit  for  them, 
which  would  be  the  first  time  that  an  entry  was  made  in 
the  books  in  the  treasurer's  office  in  a  transaction  of  this 
kind.  These  claims  were  frequently  paid  by  check  signed 
by  the  city  treasurer,  but  the  evidence  shows  it  was  not  the 
practice  always  to  enter  upon  the  stub  of  the  check  for 
what  claim  or  in  whose  favor  the  check  was  drawn.  The 
only  protection  that  the  treasurer  had  between  the  time 
he  paid  this  claim,  bond  or  coupon  and  the  issuing  of  the 
warrant  to  him,  was  the  instrument  which  he  placed  in 
his  so-called  "strong  box."  The  evidence  shows  that  un- 
der the  administration  of  Frank  Holten,  the  city  treasurer 
who  had  preceded  plaintiff  in  error,  when  bonds  and  in- 
terest coupons  were  paid  they  were  not  marked  paid  or  in 
any  other  way  showing  they  had  been  canceled.  These 
bonds  and  coupons  were  payable  to  bearer  and  were  there- 
fore negotiable.  When  presented  at  the  treasurer's  office 
they  were  paid  without  question  if  they  appeared  regular 
on  their  face.  The  evidence  discloses  that  at  one  time  dur- 
ing the  two  years  that  plaintiff  in  error  was  treasurer  a 
large  number  of  these  bonds  and  coupons  issued  in  con- 
nection with  various  street  improvements  of  the  city  were 
found  on  a  table  in  a  small  room  on  the  third  floor  of  the 
city  hall, — a  room  not  in  any  way  connected  with  the  office 
of  city  treasurer  or  comptroller.  When  found  they  were 
covered  with  dust,  indicating  that  they  had  been  there  for 
some  time.  They  were  not  marked  paid  or  canceled  in  any 
manner.  The  evidence  tends  to  show  that  these  bonds  and 
coupons  were  actually  paid  during  Holten's  term  of  office. 
In  amount  they  aggregated  about  $500,000.     They  were 
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not  under  lock  and  key  and  do  not  appear  to  have  been  in 
anyone's  care.  All  bonds  and  coupons  paid  during  plaintiff 
in  error's  administration  were  stamped  with  a  perforating 
stamp  at  the  time  they  were  delivered  to  the  comptroller. 
Some  of  these  bonds  and  coupons  presented  by  plaintiff  in 
error  to  the  comptroller,  the  prosecution  insist  in  this  case, 
had  been  previously  paid  by  treasurer  Holten  but  not  at 
that  time  canceled  or  marked  paid.  One  of  the  principal 
charges  against  plaintiff  in  error  is  that  he  wrongfully  and 
with  criminal  intent  took  credit  for  paying  these  bonds  and 
coupons  the  second  time,  after  they  had  been  taken  up  by 
his  predecessor  in  office. 

The  first  twenty-seven  counts  or  items,  except  item  n, 
of  the  bill  of  particulars,  consisted  of  charges  that  plaintiff 
in  error  had  taken  credit  for  paying  bonds  and  coupons 
that  had  been  paid  previously  by  the  city,  upon  the  pretense 
that  they  had  been  paid  during  his  administration,  the  same 
being  done  wrongfully  and  with  criminal  intent.  These 
twenty-six  counts  or  items  each  set  forth  a  certain  amount 
of  money  that  it  was  charged  had  thus  been  pretended  to 
have  been  paid  out  for  coupons  or  bonds  by  Gerold  during 
his  two  year  term  of  office. .  The  amounts  charged  in  these 
various  counts  or  items  vary  in  amount  from  $25  to  $6800, 
making  a  total  of  $18,520.60. 

Counsel  for  plaintiff  in  error  insist  that  the  proof  in  the 
record  did  not  justify  his  conviction  under  any  one  of  these 
twenty-six  counts.  They  also  argue  that  the  court  improp- 
erly permitted  the  expert  accountant  employed  by  the  city 
to  give  his  conclusions  showing  that  the  coupons  or  bonds 
in  each  one  of  these  counts,  after  having  been  paid  by  the 
former  city  treasurer,  were  shown  by  Gerold' s  books  to 
have  been  paid  by  him  when  they  were  not,  in  fact,  so 
paid  by  him,  arguing  that  the  expert  gave  in  his  testimony 
no  proper  basis  for  his  conclusions  before  he  was  allowed 
to  give  them.  The  testimony  of  various  city  officials,  in- 
cluding the.  comptroller  and  employees  in  his  and  the  city 
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treasurer's  office  and  others,  is  found  in  the  record  as  to 
many  of  these  items.  We  understand  it  is  practically  con- 
ceded by  counsel  for  the  State  that  as  to  most,  if  not  all, 
of  these  items  the  proof  would  not  be  sufficient  to  justify 
the  conviction  of  plaintiff  in  error  without  the  testimony  of 
the  expert  accountant,  Ambrose.  This  expert,  while  on  the 
witness  stand,  stated  his  method  of  reporting  his  conclu- 
sions from  the  books  of  the  city  that  he  had  access  to,  as 
follows : 

"A  complete  statement,  so  far  as  the  history  of  every 
one  of  these  improvements  and  as  to  the  results  of  the  ac- 
counts is  concerned,  was  prepared  from  that  examination 
from  bonds,  coupons,  warrants  and  from  entries  in  every 
cash  book  covering  a  period  of  five  years,  and  every  entry 
in  every  ledger  covering  that  period  was  examined.  Every 
coupon  was  applied  to  the  vouchers  that  existed,  and  those 
for  which  the  vouchers  were  missing  were  applied  by  find- 
ing the  amounts  of  them  corresponding  to  the  amount  re- 
quired to  balance  certain  vouchers.  The  bonds  and  cou- 
pons are  now  on  file  in  the  comptroller's  office,  and  it 
would  only  have  encumbered  the  evidence  to  try  to  show 
them.  I  may  state  that  the  audit  of  bonds  and  coupons 
was  based  on  the  total  amount  of  bonds  authorized,  which 
also  showed  payments  of  coupons  that  were  legitimately  is- 
sued. We  also  took  into  account  the  cash  account  that 
showed  balances  of  unissued  bonds.  At  that  time  we  knew 
the  amounts  of  all  bonds  issued,  the  amounts  unissued,  the 
amounts  redeemed  and  the  amounts  outstanding,  and  we 
had  the  same  information  in  respect  to  coupons,  and  the 
result  of  our  examination  was  that  amounts  had  been  paid 
in  excess  of  the  amounts  issued  and  showed  as  redeemed." 

The  testimony  shows  that  several  of  the  books  kept  by 
the  comptroller  in  which  entries  were  made  with  reference 
to  some  of  these  bonds  and  interest  coupons  were  lost  or 
stolen  out  of  the  office  before  the  time  of  this  trial  but 
does  not  tend  to  show  who  was  responsible  for  these  books 
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being  lost  or  stolen.  It  seems  to  be  assumed  by  counsel 
that  they  were  stolen.  Expert  Ambrose  was  cross-exam- 
ined at  length  as  to  why  he  testified  that  the  bonds  or  cou- 
pons in  each  of  the  twenty-six  counts  or  items  had  been 
illegally  pretended  to  have  been  paid  a  second  time  by  Ger- 
old, and  gave  various  and  different  reasons  as  to  his  con- 
clusions under  the  different  counts  or  items. 

Where  the  originals  consist  of  numerous  documents, 
books,  papers  or  records  which  cannot  conveniently  be  ex- 
amined in  court  and  the  fact  to  be  proved  is  the  general 
result  of  an  examination  of  the  whole  collection,  evidence 
may  be  given  as  to  such  result  by  any  competent  person 
who  has  examined  the  documents,  provided  the  result  is 
capable  of  being  ascertained  by  calculation.  (Reinke  v. 
Sanitary  District,  260  111.  380;  Welsh  v.  Shumway,  232 
id.  54;  Jones  on  Evidence, — 2d  ed.— sec.  206;  2  Wig- 
more  on  Evidence,  sec.  1230;  1  Greenleaf  on  Evidence, — 
Lewis'  ed. — sec.  93;  2  Ency.  of  Evidence,  690;  Under- 
bill on  Evidence,  sec.  37;  17  Cyc.  511;  Hollingsworth  v. 
State,  in  Ind.  289;  Burton  v.  Driggs,  20  Wall.  125.) 
In  many  instances  any  other  method  would  cause  d,  great 
loss  of  time  and  tend  to  confuse  the  jury.  In  a  trial  in- 
volving so  many  details  and  occupying  as  much  time  as 
the  case  under  consideration,  expert  testimony  as  to  what 
was  shown  by  an  examination  of  the  books,  accounts  and 
records  was  the  only  mode  of  presenting  an  intelligent  view 
of  the  case  to  the  jury.  The  court,  of  course,  might  have 
required  the  production  of  the  original  books,  so  far  as 
they  were  accessible.  Counsel  for  the  plaintiff  in  error  do 
not  object  on  the  ground  that  they  were  not  permitted  to 
cross-examine  expert  Ambrose  fully  as  to  the  basis  of  his 
conclusions.  Their  principal  objection  is  that  the  expert 
should  not  have  been  permitted  to  testify  to  his  conclusions. 
Without  discussing  at  length  the  various  objections  raised 
by  counsel  for  plaintiff  in  error  as  to  the  admissibility  of 
Ambrose's  testimony,  we  deem  it  sufficient  to  say  that  we 
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find  no  reversible  error  in  the  various  rulings  of  the  trial 
court  on  this  particular  subject.  The  weight  of  the  testi- 
mony of  this  expert,  as  well  as  other  testimony  introduced 
by  the  State  for  the  purpose  of  supporting  the  allegations 
under  these  twenty-six  separate  counts  or  items,  was  a 
question  for  the  jury. 

Count  or  item  1 1  of  the  bill  of  particulars  charges  the 
plaintiff  in  error  with  wrongfully  withholding  $1500  on 
account  of  the  improvement  of  Missouri  avenue,  in  said 
city.  Some  time  in  the  early  part  of  the  year  191 3,  while 
Gerold  was  still  city  treasurer,  a  discrepancy  was  discov- 
ered in  the  treasurer's  books  by  someone  connected  with 
that  office.  After  various  city  officials  were  consulted, — 
among  others  plaintiff  in  error, — Saunders,  an  accountant 
and  book-keeper,  was  employed  to  find  the  error.  The  dis- 
crepancy amounted  to  something  over  $1600.  In  making 
the  investigation  Saunders  found  in  the  comptroller's  office 
three  bonds  of  $500  each,  numbered,  respectively,  25,  42 
and  62,  for  an  improvement  on  Missouri  avenue.  These 
bonds  were  not  marked  canceled,  but  were  found  with  cer- 
tain other  bonds  on  that  improvement  which  the  testimony 
shows  had  been  paid-  and  canceled  under  Gerold's  'admin- 
istration of  the  treasurer's  office.  These  three  bonds  ac- 
counted, if  they  had  been  paid  during  Gerold's  term  of 
office,  for  the  greater  portion  of  the  discrepancy,  and  Saun- 
ders did  not  find  from  an  examination  of  the  records  that 
they  had  been  paid  previous  to  the  time  Gerold  was  city 
treasurer.  After  consulting  with  various  officials  he  con- 
cluded that  these  three  bonds  had  been  paid  the  same  time 
as  the  others  but  that  the  treasurer's  office  had  failed  to 
cancel  and  take  credit  for  them  on  the  books.  They  were 
therefore  then  placed  to  the  credit  of  treasurer  Gerold's 
account.  Afterward,  expert  Ambrose,  in  examining  the 
books,  found,  as  he  testified,  that  these  three  bonds  had 
been  previously  paid  under  treasurer  Holten's  administra- 
tion.   He  talked  with  Gerold  about  it,  and  the  latter  stated 
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that  he  would  look  into  the  matter,  and  if  he  found  Am- 
brose was  correct  he  would  assume  the  responsibility  and 
refund  the  amount  that  had  been  credited  to  him.  He  did 
so  refund  it.  Counsel  for  the  plaintiff  in  error  argue  that 
because  these  bonds,  which  were  introduced  in  evidence, 
showed  that  none  of  them  were  due  until  during  Gerold's 
administration  as  city  treasurer,  expert  Ambrose  is  cer- 
tainly mistaken  in  saying  they  had  been  paid  during  Hol- 
ten's  administration,  and  that  in  any  event  it  is  clear  that 
it  was  an  error  of  book-keeping,  if  error  at  all,  and  not 
an  intentional  criminal  violation  by  Gerold  of  the  statute 
upon  which  this  indictment  was  based.  With  this  we  agree. 
We  do  not  think  the  evidence  on  this  count  of  the  bill  of 
particulars  was  sufficient  to  sustain  the  conviction. 

Under  count  or  item  28  plaintiff  in  error  is  charged 
with  withholding  $1000  on  the  pretense  that  it  was  paid 
out  in  satisfaction  of  a  judgment  in  the  case  of  Short  v. 
City  of  East  St.  Louis,  (Short  suing  in  the  capacity  of  ad- 
ministrator,) which  had  been  rendered  in  the  circuit  court 
of  St.  Clair  county,  Illinois.  The  judgment  in  question,  as 
originally  entered,  was  $5700.  Payments  were  made  by 
the  city  reducing  the  judgment  to  $4700.  During  the  spring 
of  1 91 3,  while  Gerold  was  still  city  treasurer,  the  adminis- 
trator in  question  procured  a  certified  copy  of  the  judg- 
ment from  the  circuit  court  showing  the  amount  thereof  and 
the  amount  that  was  still  due  thereon  and  took  this  tran- 
script to  the  city  comptroller's  office,  where  that  official  pre- 
pared a  voucher,  to  which  the  transcript  was  attached.  The 
voucher  and  transcript  could  not  be  found  at  the  time  of 
the  trial.  When  these  documents  were  presented  to  the 
council  they  allowed  the  judgment  for  $5700  instead  of 
for  the  balance  then  due,  the  total  amount  allowed  being 
$5729.23  in  place  of  $4729.23.  A  brother  of  the  admin- 
istrator took  this  claim,  as  so  allowed,  to  the  city  treas- 
urer's office  to  get  the  money,  and  there  called  the  attention 
of  Matlack,  the  chief  clerk,  to  the  fact  that  it  had  been 
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allowed  for  $1000  too  much.  Apparently  Matlack  had  not 
noticed  that  the  higher  amount  was  incorrect  until  his  atten- 
tion was  called  to  it,  and  he  or  the  administrator's  brother 
changed  the  figure  "$"  to  "4."  Matlack  then  gave  the 
brother  two  checks,  amounting  to  $4729.23,  and  took  an 
assignment  authorizing  the  comptroller  to  issue  a  warrant 
in  favor  of  the  treasurer  for  the  money.  No  entry  was 
made  of  that  part  of  this  transaction  at  that  time  in  the 
treasurer's  book,  and  the  assignment  was  taken  in  the  usual 
form.  By  some  oversight  Matlack  failed  to  make  any  note 
of  the  fact  that  the  claim  was  allowed  for  $iood  in  ex- 
cess of  the  correct  amount.  Some  time  afterward  the  war- 
rant for  this  claim  was  sent  over  by  the  comptroller's  office 
to  the  treasurer's  office,  with  other  warrants,  and  the  book- 
keeper in  the  treasurer's  office  then  gave  the  treasurer  credit 
on  the  books  for  this  warrant  for  $5729.23,  which  was 
$1000  more  than  should  have  been  credited.  There  is  not 
the  slightest  evidence  to  show  that  plaintiff  in  error  per- 
sonally had,  up  to  this  time,  any  part  in  this  transaction. 
As  we  understand  this  record,  he  had  no  knowledge  on 
this  question  until  after  this  indictment  was  brought.  We 
are  of  the  opinion  that  the  State  was  not  aware  of  this 
mistake  until  after  the  indictment  was  brought  and  the  ex- 
pert accountant  had  figured  out  the  shortage  on  this  point. 
The  plaintiff  in  error  himself  testified  that  he  knew  noth- 
ing about  it  until  two  or  three  weeks  before  he  was  on  the 
witness  stand  in  this  case,  and  that  he  had  paid  the  amount 
over  to  his  successor  in  office  as  soon  thereafter  as  he 
could  arrange  with  him  to  receive  such  payment.  We  do 
not  think  the  evidence  in  this  record  tends  to  show  that 
plaintiff  in  error  was  guilty,  under  the  statute,  of  criminally 
withholding  this  $1000.  All  the  transactions  in  the  treas- 
urer's office  during  his  administration  with  reference  to 
the  Shaft  judgment  were  looked  after  by  employees  in  the 
office, — mainly  by  his  chief  assistant,  Matlack.  Counsel  for 
the  People  state  in  their  brief  and  argument  that  there  is 
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nothing  in  the  record  showing  that  Matlack  was  not  a  com- 
petent and  honest  man.  If  that  statement  be  correct, — and 
we  think  it  is, — we  cannot  see  how  it  can  be  argued  with 
any  reason,  as  Matlack  was  responsible  for  the  $1000  mis- 
take as  to  the  Short  matter,  that  plaintiff  in  error  is  crimi- 
nally liable,  under  the  statute,  for  withholding  that  amount. 

This  conclusion  renders  it  unnecessary  for  us  to  con- 
sider the  other  questions  raised  by  counsel  for  plaintiff  in 
error  as  to  count  or  item  28  in  the  bill  of  particulars.  No 
proof  was  offered  under  counts  or  items  29,  31,  32  and  33 
of  the  bill  of  particulars. 

The  only  item  or  count  remaining  for  our  consideration 
is  number  30,  under  which  it  was  charged  that  plaintiff 
in  error  withheld  $25,000  from  the  city  of  East  St.  Louis. 
As  heretofore  stated,  the  court  refused  to  require  the  State 
to  make  this  item  more  specific.  Near  the  close  of  Ger- 
old's  term  of  office  as  city  treasurer  there  was  made  out  by 
the  employees  in  his  office  a  report  or  statement  showing 
various  things  with  reference  to  the  office,  among  others, 
that  he  had  on  hand  cash  amounting  to  $137,471.27.  This 
report  was  substantially  the  only  thing  introduced  in  chief 
by  the  People  to  show  that  Gerold  had  kept  back  and  re- 
fused to  turn  over  $25,000  in  money  belonging  to  the  city, 
as  alleged  in  said  count  30.  On  the  day  that  Keating,  the 
successor  of  Gerold,  went  into  the  office  of  city  treasurer 
the  plaintiff  in  error  undertook  to  turn  over  this  amount, 
$137,471.27,  that  he  had  belonging  to  the  city.  This  money 
had  all  been  kept  in  one  fund  by  the  treasurer,  except  the 
fund  as  to  one  special  assessment  improvement,  amounting 
to  $114,224.62.  The  evidence  tends  strongly  to  show  that 
not  only  during  Gerold's  administration,  but  also  during 
several  preceding  administrations  in  the  city  treasurer's  of- 
fice, the  moneys  as  to  these  special  assessment  improve- 
ments and  other  funds  had  not  been  kept  separate;  that 
when  plaintiff  in  error  went  into  office  Matlack  and  his  as- 
sistants found  the  funds  mixed  in  the  same  way.    The  evi- 
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dence  shows,  without  contradiction,  as  we  understand  the 
record,  that  at  the  time  Gerold  went  into  the  office  he 
received  from  his  predecessor,  Holten,  $120,000  in  bulk, 
chiefly  coupons  and  orders  for  warrants,  the  books  not  in- 
dicating the  separate  funds  to  which  it  should  be  applied. 
Gerold' s  successor,  Keating,  when  he  went  into  office,  on 
the  advice  of  his  attorney,  Dan  McGlynn,  refused  to  ac- 
cept all  the  funds  as  they  were  offered  to  be  turned  over 
to  him.  He  accepted  the  $1 14,224.62  that  was  in  a  sepa- 
rate fund  but  refused  to  accept  the  balance  of  the  $137,- 
471.27, — that  is,  $23,246.65.  Several  meetings  were  held 
between  Keating  and  his  attorney,  McGlynn,  on  one  side, 
and  Gerold  and  his  attorney,  Thomas  M.  Webb,  on  the 
other,  to  discuss  this  question  of  a  separation  of  funds. 
Gerold,  or  his  attorney  for  him,  claimed  that  they  could 
not  separate  this  balance,  as  the  funds  had  never  been  kept 
separate  on  the  books  and  any  separation  would  be  purely 
arbitrary.  Keating,  or  his  attorney  for  him,  refused  to  ac- 
cept such  balance  unless  so  divided.  Included  in  this  bal- 
ance, and  claimed  by  plaintiff  in  error  as  a  part  of  it,  to 
be  considered  as  cash,  were  orders  for  warrants  on  the  city 
in  his  favor  amounting  to  $6360.20.  These  orders  had 
been  taken  by  employees  in  the  city  treasurer's  office, — 
most,  if  not  all,  of  them  during  the  last  month  that  Ger- 
old was  city  treasurer, — when  his  office  paid  out  money, 
from  time  to  time,  to  various  people  by  cash  or  check  for 
labor  and  services,  under  contract  or  otherwise,  and  pos- 
sibly in  some  instances  for  materials  furnished  the  city. 
The  evidence  shows  that  some  of  these  claims  had  been 
presented  by  the  comptroller  to  the  city  council  before  Ger- 
old was  out  of  office  and  the  remainder  afterward,  and  that 
all  of  them  were  allowed  by  the  city  council  as  just  claims. 
Warrants  were  issued  by  the  comptroller  to  the  treasurer 
.  for  all  of  these  claims,  some  immediately  before  and  some 
immediately  after  plaintiff  in  error  went  out  of  office,  and 
it  appears  they  would  have  been  paid  had  there  been  suf- 
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ficient  money  on  hand  at  the  time  to  pay  them.  Afterward 
plaintiff  in  error  was  asked  to  return  the  warrants  and  told 
that  the  new  city  administration,  through  its  comptroller, 
would  issue  in  their  place  anticipation  warrants  against  the 
appropriation  of  taxes  that  had  then  been  made.  This  was 
done  and  anticipation  warrants  were  issued,  but  before 
they  were  delivered  to  plaintiff  in  error  the  matter  was 
being  investigated  by  the  grand  jury,  and  these  anticipa- 
tion warrants  remained  in  the  comptroller's  office  and  were 
shown  to  be  there  at  the  time  of  the  trial. 

We  find  nothing  in  the  record  to  indicate  that  the  new 
treasurer,  Keating,  or  his  attorney,  made  serious  objection 
to  receiving  this  sum  of  $6360.20  in  orders  for  warrants 
as  cash  at  the  time  of  the  various  conferences.  The  prin- 
cipal dispute  was  that  the  balance  then  on  hand  of  $23,- 
246.65  (including  said  $6360.20  in  orders  for  warrants) 
was  not  separated  so  that  it  could  be  paid  over  in  separate 
funds.  Some  time  after  he  was  out  of  office,  before  and 
during  the  time  of  the  trial,  as  his  attention  was  called  to 
these  three  matters,  plaintiff  in  error  paid  over  to  the  fund 
that  he  held  as  city  treasurer,  the  $1000  incorrectly  credited 
to  him  in  the  Short  judgment  matter,  the  $1500  plus  the 
interest  of  $275  (or  $1775  in  all)  for  the  three  Missouri 
avenue  improvement  bonds,  and  $800  that  had  been  appro- 
priated by  the  city  council  while  Gerold  was  in  office  as  a 
part  of  an  allowance  to  the  city  aldermen  to  attend  a  meet- 
ing of  the  municipal  assembly  at  Buffalo.  The  amount  al- 
lowed each  alderman  for  expenses  was  $200,  and  as  four 
of  them  did  not  attend  they  did  not  draw  this  money.  This 
$800,  through  an  error  of  book-keeping,  was  not  shown  as 
still  belonging  to  the  funds  of  the  city  in  said  city  treasur- 
er's report  that  we  have  referred  to.  As  soon  as  plaintiff 
in  error's  attention  was  called  to  this  he  set  that  sum  aside 
as  belonging  to  the  city  treasurer.  These  three  last  named 
sums,  amounting  to  $3575,  when  added  to  the  balance  here- 
tofore referred  to  of  $23,246.65,  left  a  balance  in  Gerold's 
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hands  of  $26,821.65,  which  he  freely  concedes  belongs  to 
the  city.  In  this  last  named  amount,  of  course,  was  in- 
cluded the  $6360.20  which  he  claimed  should  be  considered 
as  cash  and  was  so  considered  in  making  up  his  final  report. 
Including  these  added  amounts,  the  actual  cash,  $20,461.45, 
that  he  held  was  deposited  in  the  bank.  During  the  trial 
of  this  cause  the  new  city  treasurer,  on  the  suggestion  of 
one  of  his  employees  and  apparently  with  the  sanction  of 
his  attorney,  divided  arbitrarily  this  balance  into  separate 
funds  and  accepted  from  the  plaintiff  in  error,  in  part  pay- 
ment of  such  balance,  the  $20,461.45  cash  held  by  him  for 
that  purpose,  leaving  in  the  hands  of  the  plaintiff  in  error 
$6360.20  in  orders  for  warrants.  This  last  named  amount, 
therefore,  was  the  only  amount  that  was  submitted  to  the 
jury  in  support  of  item  or  count  30  of  the  bill  of  particu- 
lars, which  item  set  forth  that  plaintiff  in  error  was  keeping 
back  $25,000  of  money  belonging  to  the  city,  and  counsel 
for  the  State  concede  that  this  is  the  only  part  of  the  $25,- 
000  that  there  is  any  proof  in  the  record  to  support. 

After  these  orders  for  warrants  had  been  introduced  in 
evidence,  showing  the  amount  of  money  paid  out  by  the 
treasurer's  office  for  which  plaintiff  in  error  claimed  he  was 
entitled  to  credit,  on  a  motion  made  by  the  prosecution  the 
court  announced  that  it  would  exclude  all  these  orders,  ex- 
cepting those  where  plaintiff  in  error  could  prove  that  the 
money  had  been  actually  paid  to  the  parties  named  in  the 
orders.  The  record  shows  that  plaintiff  in  error  did  make 
proof  as  to  nearly  all  of  the  orders,  which  varied  all  the 
way  from  $2  to  over  $1000.  As  to  some,  if  not  the  great 
majority,  of  these  claims  we  think  the  proof  showed  clearly 
that  the  money  had  been  paid  to  the  persons  who  signed 
the  orders,  and,  so  far  as  the  record  discloses,  the  payments 
were  legitimate.  The  court,  however,  held,  as. we  under- 
stand, that  as  to  four  of  these  orders,  amounting,  respec- 
tively, to  $87,  $84.50,  $64  and  $109.95,  (two  of  the  four 
being  signed  by  one  person  and  the  other  two  by  two 
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different  persons,)  as  there  was  no  proof  presented  to  the 
court  that  these  men  had  actually  received  the  money,  he 
would  not  allow  those  four  amounts  to  be  considered  by 
the  jury  as  equivalent  to  cash  on  hand,  as  shown  by  Ger- 
old's  final  report  when  his  term  as  city  treasurer  expired. 
The  State,  in  rebuttal,  also  introduced  evidence  which  it  is 
claimed  tended  to  show  that  some  of  these  other  orders  for 
warrants  were  not  based  on  actual  or  legitimate  service  fur- 
nished to  the  city  by  the  parties  in  question. 

The  evidence  shows,  without  contradiction,  that  during 
the  entire  term  of  plaintiff  in  error  as  city  treasurer,  as 
well  as  during  the  administration  of  several  previous  city 
treasurers,  the  custom  had  prevailed  of  paying  cash  for 
orders  for  warrants  in  a  manner  similar  to  that  which 
the  testimony  shows  the  treasurer's  office  followed  in  pay- 
ing money  for  these  orders  for  warrants,  amounting  to 
$6360.20  during  the  last  few  weeks  of  plaintiff  in  error's 
term  as  city  treasurer ;  that  until  the  warrants  were  cashed 
the  city  treasurer's  office,  during  all  those  years,  had  treated 
the  said  orders  for  warrants  as  cash  in  the  conduct  of  the 
office.  In  view  of  the  testimony  in  this  record  the  court 
should  not  have  ruled,  as  it  did,  that  the  plaintiff  in  error 
should  not  be  entitled  to  credit  as  the  equivalent  of  cash 
for  any  of  these  vouchers  or  orders  for  warrants  that  had 
been  assigned  to  him,  unless  it  could  positively  be  proven 
that  the  money  had  actually  been  paid  to  the  party  named 
in  the  order.  The  evidence  shows,  without  contradiction, 
that  plaintiff  in  error  himself  attended  to  very  little  of  the 
business  of  the  office;  that  in  most,  if  not  all,  of  these 
cases  the. money  was  paid  by  his  chief  clerk,  Matlack,  or 
some  other  employee  in  the  office.  He  himself  does  not 
remember  that  he  paid  the  money  for  any  of  these  vouch- 
ers or  orders  for  warrants  included  in  the  $6360.20,  and 
there  is  no  proof  in  the  record  that  he  did.  The  court 
should  have  permitted  the  testimony  of  plaintiff  in  error  to 
remain  before  the  jury,  to  be  considered  by  them  and  be 
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given  such  weight  as  they  thought  proper,  in  the  light  of 
all  the  testimony  in  the  record.  If  the  State  could  intro- 
duce evidence  tending  to  show  that  any  of  these  vouchers 
or  orders  for  warrants  had  been  forged,  and  that  plaintiff 
in  error,  as  city  treasurer,  had  not  actually  paid  the  money 
for  any  of  them,  such  evidence  would  have  been  proper 
to  be  submitted  to  the  jury  for  their  consideration  on  that 
subject,  but  evidence  that  only  tended  to  prove  that  while 
an  employee  or  contractor  had  done  the  work,  through  col- 
lusion with  some  city  official  he  had  not  done  good  work, 
should  not  have  been  admitted  to  prove  plaintiff  in  error 
guilty,  under  the  statute,  if  he  actually  paid,  as  treasurer, 
to  the  persons  who  did  the  work,  money  for  such  vouchers 
or  orders.  The  trial  judge  evidently  understood  this  to  be 
the  law,  as  he  gave  instructions  to  the  jury  to  that  effect. 
If  the  only  question  involved  in  this  record  were  the  rul- 
ings as  to  the  admission  or  exclusion  of  evidence  with  ref- 
erence to  the  orders  for  warrants  for  the  $6360.20,  our 
conclusion  would  be  that  no  serious  error  was  committed 
by  the  trial  court  in  this  regard,  except  as  to  the  ruling 
in  excluding  the  vouchers  or  orders  for  warrants  where  it 
was  not  proved  by  direct  evidence  that  the  money  had  been 
actually  received  by  the  parties  therein  named. 

Some  other  questions  are  closely  involved  with  the  ques- 
tion just  considered,  in  deciding  whether  or  not  there  is 
any  proof  justifying  the  jury  in  finding  plaintiff  in  error 
guilty  under  count  30.  One  of  these  is  whether  the  court 
should  have  impounded  the  public  documents  that  were  held 
by  the  State's  attorney  and  should  have  granted  the  motion 
of  plaintiff  in  error  to  permit  him  and  his  counsel  to  ex- 
amine such  documents  before  they  were  actually  introduced 
in  evidence.  That  motion  stated  that  the  reason  why  he 
wished  this  was  because  the  accounts  upon  which  these 
charges  were  made  were  complicated  and  would  require;  in- 
vestigation, and  that  the  plaintiff  in  error  would  not  have 
an  opportunity  of  properly  investigating  all  these  matters 
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if  he  had  to  wait  until  they  were  introduced  in  evidence. 
It  is  stated  by  counsel  for  plaintiff  in  error, — and  the  evi- 
dence in  the  record  tends  to  show  that  it  is  true  as  to  some, 
at  least,  of  these  orders  for  warrants  included  in  the  dis- 
puted amount, — that  the  persons  who  signed  the  orders  or 
made  the  assignments  to  the  plaintiff  in  error  could  not  be 
found  because  of  lack  of  time.  Had  the  plaintiff  in  error 
had  an  opportunity  of  examining,  under  proper  conditions, 
these  various  documents,  it  is  possible  that  he  could  have 
obtained  positive  evidence  as  to  the  payment  of  the  money 
to  the  proper  persons.  The  whole  theory  of  our  law  as 
to  the  trial  of  one  accused  of  crime  is  to  give  him  an  op- 
portunity to  know  the  charges  against  him,  so  that  he  can 
make  proper  investigation  and  preparation  for  the  trial. 
We  see  no  reason  why  the  motion  of  plaintiff  in  error  on 
this  point  should  not  have  been  granted  by  the  trial  court. 

Very  closely  related  to  this  last  question  is  the  one 
whether  the  court  committed  error  in  not  requiring  the 
State  to  specify  more  particularly  under  said  count  30  up- 
on what  charges  that  count  was  based.     The  count  reads: 

"The  withholding  of  twenty-five  thousand  ($25,000) 
dollars  of  the  money  of  the  city  of  East  St.  Louis,  which 
the  defendant  received  as  treasurer  of  the  said  city  during 
his  term  of  office,  commencing  May  5,  191 1,  and  ending 
May  5,  191 3,  and  the  said  sum  of  twenty-five  thousand 
($25,000)  dollars  is  separate  and  distinct  from  each  and 
all  of  the  items  above  specified  and  is  composed  of  various 
items  or  sums,  the  origin  and  character  of  which  is  un- 
known to  the  People,  the  plaintiff  in  said  cause." 

It  would  be  difficult  to  imagine  a  charge  more  general 
in  its  nature.  It  is  only  limited  in  the  respect  that  it  says 
this  amount  is  distinct  from  each  and  every  other  item 
specified  in  the  counts.  It  requires  no  argument  to  show 
that  a  conviction  under  this  count  would  be  impossible  if 
the  proof  was  as  general  as  the  count.  The  record  shows 
conclusively  that  the  State  knew,  at  the  time  the  motion 
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was  made  to  make  this  count  more  specific,  that  they  were 
relying  at  least  upon  the  fact  that  the  report  heretofore 
referred  to  showed  that  plaintiff  in  error  had  on  hand,  in 
cash,  $137,471.27  and  that  he  had  only  turned  over  $114,- 
224.62.  The  prosecuting  officer  must  have  known  that  the 
orders  or  vouchers  for  $6360.20  constituted  the  chief  part 
of  this  charge,  for  it  is  clear  from  this  record  that  the 
newly  elected  city  treasurer,  and  his  attorney,  Dan  Mc- 
Glynn,  and  also. Thomas  M.  Webb,  who  was  assisting  in 
the  prosecution  at  the  time  this  motion  was  made,  knew 
that  plaintiff  in  error  had  on  hand,  in  cash,  all  of  the  bal- 
ance except  that  made  up  of  orders  for  warrants,  subject 
to  be  turned  over  to  the  new  city  treasurer,  and  that  the 
dispute  about  that  amount  was  only  that  it  was  not  divided 
into  separate  funds.  That  information  could  readily  have 
been  included,  thus  giving  a  far  more  specific  statement  as 
to  the  basis  of  this  count  than  was  furnished  by  the  word- 
ing as  it  stood.  The  requiring  of  a  bill  of  particulars  is 
within  the  sound  discretion  of  the  court.  It  is  only  re- 
quired when  the  defendant  cannot  properly  prepare  his  de- 
fense without  such  bill.  (Kelly  v.  People,  192  111.  119; 
People  v.  Nail,  242  id.  284 ;  People  v.  Poindexter,  243  id. 
68.)  On  this  record  we  can  reach  no  other  conclusion  than 
that  on  this  count,  with  the  indefinite  wording  that  it  con- 
tained, plaintiff  in  error  was  not  given  a  fair  and  reason- 
able opportunity  to  prepare  for  his  trial.  (See  Goodhue  v. 
People,  94  111.  37.)  The  rulings  of  the  court  in  refusing 
to  allow  the  motion  of  the  plaintiff  in  error  to  make  the 
charges  in  said  count  30  more  specific,  and  in  not  impound- 
ing the  public  documents  in  the  hands  of  the  State's  at- 
torney and  permitting  plaintiff  in  error  and  his  counsel  to 
examine  them  under  proper  restrictions,  constituted  revers- 
ible error. 

Counsel  for  plaintiff  in  error  further  urge  in  this  con- 
nection that  the  court  improperly  permitted  Thomas  M. 
Webb  to  appear  as  counsel  for  the  People  in  this  case  when 
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he  had  previously  acted  as  an  attorney  for  plaintiff  in  er- 
ror in  matters  which  afterward  formed  the  basis  of  this 
indictment  and  the  prosecution  thereunder.  At  the  open- 
ing of  the  trial  of  this  cause  in  support  of  his  motion  the 
plaintiff  in  error  filed  his  affidavit,  in  which  he  set  out, 
among  other  things,  that  said  Webb  had  been  for  several 
years  his  attorney  and  hacf  discussed  in  confidence  with  him 
the  various  items  or  charges  involved  in  the  indictment  in 
this  case;  that  since  the  indictment  Webb  had  informed 
him  he  was  going  to  assist  in  the  prosecution  of  other  in- 
dictments but  would  not  assist  in  this  against  plaintiff  in 
error;  that  Webb  thereby  succeeded  in  having  affiant  dis- 
cuss with  him  the  various  items  or  charges  involved  herein, 
promising  affiant  that  he  would  give  him  substantial  ad- 
vice and  assistance  in  the  trial  of  this  case  but  that  he 
could  not  act  as  attorney  for  affiant  in  the  trial  because 
his  brother,  Charles  Webb,  was  State's  attorney ;  that  said 
Webb  was  at  the  time  of  the  motion  representing  affiant  in 
a  civil  suit  on  his  bond  now  pending  in  the  circuit  court  of 
that  county,  which  covered  many  of  the  items  involved  in 
the  bill  of  particulars  herein ;  that  those  items,  had  been 
discussed  between  them,  both  before  and  since  the  finding 
of  this  indictment;  that  affiant  relied  on  Webb's  promise 
that  he  would  not  appear  for  the  prosecution ;  that  in  dis- 
cussing the  turning  over  of  the  office  to  his  successor  in 
office  said  Webb  had  acted  as  affiant's  adviser  and  attor- 
ney, and  prepared  a  resolution,  which  was  passed  by  the 
city  council,  requesting  Keating,  plaintiff  in  error's  succes- 
sor, to  accept  said  money  as  tendered  without  its  being  ap- 
portioned in  funds;  that  the  said  Webb  had  continued  to 
advise  affiant  that  there  was  nothing  affiant  could  do  Wit 
to  withhold  the  payment  of  the  money  until  his  succes- 
sor in  office  would  accept  it;  that  at  a  former  term  of 
the  court,  when  a  bill  of  particulars  was  demanded  of  the 
State's  attorney  in  this  and  other  cases,  said  Webb  made  an 
argument  against  the  motion,  and  when  plaintiff  in  error 
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asked  him  why  he  did  so,  Webb  stated  that  it  was  an  im- 
material matter  and  that  the  question  involved  applied  to 
other  bills  of  particulars  in  other  cases  and  that  he  (Webb) 
would  not  assist  in  the  prosecution  of  this  case,  and  that 
said  Webb  afterward  continued  to  advise  and  discuss  with 
affiant  as  his  confidential  adviser  and  attorney. 

This  affidavit  was  sworn  to  March  7,  191 4.  The  next 
day  said  Thomas  M.  Webb  swore  to  an  affidavit  which  was 
filed  herein,  and  in  which  he  stated  that  for  some  years 
prior  to  this  indictment  he  had  represented  the  Gerold  Stor- 
age, Packing  and  Moving  Company  and  plaintiff  in  error 
in  various  civil  matters;  that  before  and  after  the  indict- 
ment affiant  told  Gerold  that  he  had  promised  his  brother, 
Charles  Webb,  State's  attorney  of  the  said  county,  that  he 
would  not  accept  the  defense  of  any  person  charged  with 
crime  during  said  brother's  term  of  office;  that  it  was  not 
true  that  he  had  discussed  in  confidence  with  said  Gerold 
the  items  or  charges  involved  in  this  indictment ;  that  prior 
to  said  indictment  he  prepared  for  Gerold  a  resolution,  the 
gist  of  which  was  that  it  was  the  sense  and  wish  of  »the 
city  council  that  Keating,  Gerold's  successor  in  office,  ac- 
cept from  him  a  certain  statement  of  the  condition  of  the 
various  funds  then  in  his  hands  as  ex-treasurer  and  that 
said  Keating  receipt  for  such  funds  received;  that  he  had 
no  recollection  of  appearing  before  the  city  council  with 
reference  to  said  resolution;  that  since  the  indictment  he 
had  not  had  anything  to  do  with  that  resolution  or  any 
matter  pertaining  thereto ;  that  prior  to  this  indictment  he 
had  appeared,  together  with  attorney  Dan  McGlynn,  for 
Gerold  in  an  action  of  debt  brought  by  the  city  of  East 
St.  Louis  against  Gerold  and  had  filed  a  certain  plea  there- 
in ;  that  this  suit  involved  a  certain  amount  of  money  which 
the  city  claimed  that  Gerold  retained  over  and  above  his 
legal  commissions  as  collector  of  taxes,  and  that  the  ques- 
tion of  the  criminal  liability  of  Gerold  was  never  discussed 
between  them ;  that  since  the  filing  of  said  plea  in  said  suit 
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affiant  had  not  advised  with  Gerold,  except  on  one  occa- 
sion as  to  the  filing  of  certain  special  pleas;  that  at  no  time 
did  he  ever  discuss  the  matters  involved  in  said  suit  from 
a  criminal  standpoint;  that  it  was  not  true  that  he  told 
Gerold  that  he  would  not  assist  in  the  prosecution;  that, 
on  the  contrary,  he  told  Gerold  he  would  appear  for  the 
prosecution,  and  that  Gerold  should  not  disclose  or  discuss 
any  matter  pertaining  to  his  defense,  and  that  it  was  not 
true  that  he  had  continued  to  advise  with  Gerold  concern- 
ing the  withholding  of  funds  from  his  successor  in  office; 
that  Gerold  stated  that  it  would  be  impossible  for  him  to 
render  a  statement  to  his  successor  showing,  in  detail,  the 
particular  funds,  and  thereupon  affiant  advised  Gerold  that 
in  such  case  it  would  be  best  to  procure  the  acceptance  by 
his  successor  of  whatever  money  he  had  in  his  hands  be- 
longing to  the  city,  and  that  all  such  advice  was  with  ref- 
erence to  Gerold' s  civil  liability  and  had  no  reference  to 
any  criminal  liability ;  that  it  was  not  true  that  he  has  dis- 
cussed with  Gerold  the  items  involved  in  the  bill  of  par- 
ticulars filed  in  this  cause ;  that  affiant  did  not  learn  from 
said  Gerold  any  fact  or  facts  in  a  confidential  or  any  other 
way  that  would  hinder  or  delay  Gerold's  defense  or  aid  the 
prosecution ;  that  it  was  not  true  that  he  promised  Gerold 
that  he  would  give  him  substantial  advice  and  assistance  in 
the  trial  of  this  case. 

Plaintiff  in  error  in  his  defense  testified  at  some  length 
on  this  question:  He  re-affirmed  on  the  witness  stand  the 
chief  facts  set  forth  in  his  affidavit  just  referred  to.  He 
testified,  also,  that  said  Thomas  M.  Webb  was  his  confiden- 
tial adviser  and  attorney  when  he  was  elected  to  office  and 
arranged  the  adjustment  between  him  and  his  predecessor 
when  the  plaintiff  in  error  took  over,  as  treasurer,  the  cash 
from  his  predecessor,  including  over  $120,000  of  orders 
for  which  his  predecessor  had  paid  cash  but  had  not  re- 
ceived warrants  or  credit  on  the  books  of  the  treasurer; 
that  these  orders  or  warrants  were  of  the  same  character 
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as  those  for  the  $6360.20  involved  in  this  proceeding;  that 
when  his  office  was  being  investigated  by  the  expert,  Am- 
brose, Webb  was  plaintiff  in  error's  adviser ;  that  when  it 
came  to  a  settlement  between  plaintiff  in  error  and  his  suc- 
cessor, said  Webb  advised  plaintiff  in  error  that  his  cash 
balance  could  not  be  divided  and  distributed  into  funds  as 
his  successor  wished  to  have  it,  and  told  the  successor's  at- 
torney that  the  money  could  not  be  so  distributed;  that  said 
Webb  was  familiar  with  each  of  these  warrants  that  the 
plaintiff  in  error  had  at  the  close  of  his  administration,  and 
that  they  had  talked  over  these  matters  together  with  these 
orders  on  the  table  before  them.  In  rebuttal  for  the  State, 
Thomas  M.  Webb  took  the  witness  stand  and  testified  sub- 
stantially as  set  forth  in  his  affidavit  above  referred  to,  tes- 
tifying, among  other  things,  that  he  had  practiced  law  for 
over  twenty  years  and  had  known  plaintiff  in  error  about 
ten  years;  denied  that  he  was  plaintiff  in  error's  attorney 
when  his  predecessor,  Holten,  turned  over  his  office,  and 
that  through  his  (Webb's)  advice  the  plaintiff  in  error  had 
accepted  from  said  Holten  $120,000  in  orders  or  coupons; 
testified  that  he  never  had  any  connection  with  the  set- 
tlement between  plaintiff  in  error  and  Holten  and  knew 
nothing  about  it ;  that  he  never  heard  anything  about  these 
vouchers  for  warrants  until  this  trial  began  and  never  saw 
the  said  vouchers  before  they  were  brought  into  court  in 
this  case;  that  when  he,  as  attorney  for  plaintiff  in  error, 
met  with  Keating  and  his  attorney,  Dan  McGlynn,  and 
talked  about  turning  over  the  money  then  held  by  plaintiff 
in  error,  he  (Webb)  said  to  Keating  and  McGlynn  that 
he  thought  this  money  could  be  separated  into  the  various 
funds,  and  that  thereafter,  in  discussing  it  when  they  were 
alone  together,  plaintiff  in  error  told  him  that  the  money 
could  not  be  separated  into  the  various  funds,  and  that  he 
would  not  turn  over  any  of  the  cash  to  his  successor  until 
Keating  agreed  to  accept  these  orders  as  cash.  McGlynn 
and  Keating  also  testified  in  the  case.     It  is  apparent  from 
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McGlynn's  testimony,  as  well  as  that  of  plaintiff  in  error, 
that  during  these  conferences  McGlynn  and  Webb  did  a 
large  part  of  the  talking.  Webb's  testimony  tends  to  show 
that  plaintiff  in  error  did  as  much  talking  as  he  (Webb). 
Keating  testified  that  at  their  first  conference  Webb  stated 
that  he  thought  the  money  could  be  separated  into  the  vari- 
ous funds.  Webb,  while  on  the  witness  stand,  stated  that 
he  was  only  advising  plaintiff  in  error  during  these  confer- 
ences about  turning  over  the  cash  and  getting  it  accepted, 
as  to  the  legal  phases  of  the  subject,  and  that  the  question 
of  criminal  responsibility  of  plaintiff  in  error  was  not  con- 
sidered or  discussed  in  any  manner. 

When  Thomas  M.  Webb  took  the  witness  stand  counsel 
for  plaintiff  in  error  objected  to  his  testifying  unless  he 
withdrew  from  the  case  as  an  attorney.  The  court  refused 
to  allow  the  motion,  stating  that  he  had  no  control  over  the 
matter.  The  record  shows  that  Webb  was  practically  in 
entire  charge  of  the  active  prosecution  of  this  case  and*  all 
important  witnesses  appear  to  have  been  examined  by  him, 
except  that  when  on  the  witness  stand  in  rebuttal  he  was 
examined  by  another  assistant.  He  also  appears  to  have 
cross-examined  practically  all  the  witnesses  for  the  defense. 
His  brother,  the  State's  attorney,  so  far  as  the  record  dis- 
closes, took  little  part  in  the  trial  below.  No  reason  is 
given  in  the  briefs,  and  we  find  none  in  the  record,  show- 
ing why  the  State's  attorney  himself  did  not  prosecute  this 
case  or  why  Webb  was  employed  to  take  charge  of  the 
prosecution.  We  can  readily  understand  why  the  State's 
attorney  of  a  large  county  such  as  St.  Clair  might  not  be 
able  to  give  the  necessary  time  to  the  preparation  and  the 
trial  of  such  a  complicated  case  as  this,  but  we  know  of 
no  reason  why  some  member  of  the  bar  should  not  have 
been  employed  to  assist  who  had  net  been  the  attorney  and 
confidential  adviser  of  plaintiff  in  error  on  any  question 
that  may  be  directly  or  indirectly  involved  in  this  hearing. 
This  court  has  held  that  whether  counsel  should  be  em- 
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ployed  to  assist  the  State's  attorney  in  the  prosecution  of 
a  case  rests  largely  in  the  sound  discretion  of  the  court,  to 
be  decided  according  to  the  special  facts  and  situation  in 
each  case;  that  it  is  the  duty  of  the  court  to  prevent  op- 
pression of  the  accused  and  permit  only  such  assistance  as 
justice  and  fairness  may  require.  Hayner  v.  People,  213 
111.  142;  People  v.  Blezins,  251  id.  381;  People  v.  Gray, 
251  id.  431;  People  v.  Donaldson,  255  id.  19;  see,  also, 
State  v.  hartley,  24  L.  R.  A.  (N.  S.)  564,  and  cases  cited 
in  note. 

So  far  as  we  are  advised  this  court  has  never  been 
called  upon  in  any  criminal  case  to  pass  on  a  question  simi- 
lar to  the  one  here  involved,  but  the  identical  question  has 
been  passed  upon  many  times  in  other  jurisdictions,  and  in 
this  and  other  courts  the  principle  involved  has  received 
careful  consideration.  The  rule  has  long  been  firmly  estab- 
lished that  an  attorney  cannot  represent  conflicting  inter- 
ests or  undertake  to  discharge  inconsistent  duties.  When 
he  has  once  been  retained  and  received  the  confidence  of  a 
client  he  cannot  enter  the  service  of  those  whose  interests 
are  adverse  to  that  of  his  client  or  take  employment  in  mat- 
ters so  closely  related  to  those  of  his  client  or  former  client 
as  in  effect  to  be  a  part  thereof.  (Weeks  on  Attorneys, — 
2d  ed. — sees.  120,  271 ;  1  Thornton  on  Attorneys,  sec.  174.) 
This  rule  is  a  rigid  one,  designed  not  alone  to  prevent  the 
dishonest  practitioner  from  fraudulent  conduct,  but  as  well 
to  preclude  the  honest  practitioner  from  putting  himself  in 
a  position  where  he  may  be  required  to  choose  between 
conflicting  duties.  He  should  undertake  no  adverse  employ- 
ment, no  matter  how  honest  may  be  his  motives  and  inten- 
tions. (Strong  v.  International  Investment  Union,  183  111. 
97.)  He  owes  to  his  client  fidelity,  secrecy,  diligence  and 
skill  and  cannot  take  a  reward  from  the  other  side.  He  is 
not,  as  a  general  rule,  allowed  to  divulge  information  and 
secrets  imparted  to  him  by  his  client  or  acquired  during 
their  professional  relation  unless  authorized  to  do  so  by  the 
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client  himself.  (Hatch  v.  Fogerty,  40  How.  Pr.  492.)  It 
is  the  .glory  of  the  legal  profession  that  its  fidelity  to  its 
clients  can  be  depended  .upon;  that  a  man  may  safely, go 
to  a  lawyer  and  converse  with  him  upon  his  rights  in  liti- 
gation with  absolute  assurance  that  that  lawyer's  tongue  is 
tied  from  ever  discussing  it.  (United  States  v.  Costen,  38 
Fed.  Rep.  24.)  This  rule  has  been  so  strictly  enforced  that 
it  has  been  held  that  an  attorney,  on  terminating  his  em- 
ployment, cannot  thereafter  act  as  counsel  against  his  client 
in  the  same  general  matter,  even  though  while  acting  for 
his  former  client  he  acquired  no  knowledge  which  could 
operate  to  the  client's  disadvantage  in  the  subsequent  ad- 
verse employment.  (Pierce  v.  Palmer,  Ann.  Cas.  19126, 
(R.  I.)  181,  and  cases  cited  in  note.)  If  this  is  the  rule 
in  civil  cases  the  law  will  not  be  less  strict  in  criminal  pro- 
ceedings, especially  as  to  the  duty  in  this  regard  resting 
upon  counsel  for  the  State.  Such  an  officer  is  acting  in  a 
(7«a,H-judicial  capacity,  and  he  and  those  associated  with 
him  should  represent  public  justice  and  stand  indifferent 
as  between  the  accused  and.  any  private  interest.  It  is 
as  much  the  duty  of  prosecuting  attorneys  to  see  that  a 
person  on  trial  is  not  deprived  of  any  of  his  statutory  or 
legal  rights  as  it  is  to  prosecute  him  for  the  crime  with 
which  he  may  be  charged.  (State  v.  Osborne,  20  Ann. 
Cas.  [Ore.]  627.)  The  canons  of  ethics  of  the  American 
Bar  Association  and  various  State  associations  in  this  coun- 
try are  in  accord  on  this  subject  with  the  rule  just  stated. 
An  attorney  cannot  be  permitted  to  assist  in  the  prosecution 
of  a  criminal  case  if  by  reason  of  his  professional  relations 
with  the  accused  he  has  acquired  a  knowledge  of  the  facts 
upon  which  the  prosecution  is  predicated  or  which  are 
closely  interwoven  therewith.  (Wilson  v.  State,  16  Ind. 
392;  Commonwealth  v.  Gibbs,  4  Gray,  146.)  The  mem- 
bers of  the  profession  must  have  the  fullest  confidence  of 
their  clients.  If  it  may  be  abused  the  profession  will  suf- 
fer by  the  loss  of  the  confidence  of  the  people.    The  good 
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of  the  profession,  as  well  as  the  safety  of  clients,  demands 
the  recognition  and  enforcement  of  these  rules.  (State  v. 
Halstead,  73  Iowa,  376.)  It  is  unnecessary  that  the  prose- 
cuting attorney  be  guilty  of  an  attempt  to  betray  confi- 
dence; it  is  enough  if  it  places  him  in  a  position  which 
leaves  him  open  to  such  charge;  and  this  disqualification 
may  arise  by  reason  of  services  rendered  by  him  in  a  civil 
case  as  well  as  in  a  criminal  case.  (State  v.  Rocker,  130 
Iowa,  239;  2  Thornton  on  Attorneys,  sees.  693,  700.) 
The  administration  of  the  law  should  be  free  from  all  temp- 
tation and  suspicion,  so  far  as  human  agencies  are  capable 
of  accomplishing  that  object,  and  public  policy  strongly  de- 
mands that  one  who  has  been  employed  on  one  side  should 
not  be  permitted  to  appear  on  the  other  side.  It  is  not 
sufficient  to  say  that  the  law  will  not  permit  him  to  disclose 
any  fact  which  may  have  been  communicated  to  him.  "If 
he  knoivs  the  vulnerable  points  in  the  case  *  *  *  there  are 
many  ways  by  which  those  points  might  be  made  available 
*  *  *  1^51^5  disclosing  them  as  a  witness."  (Gaulden 
v.  State,  11  Ga.  47.)  "The  case  might  easily  be  put  that 
a  most  honest,  man  so  changing  his  situation  might  com- 
municate a  fact  appearing  to  him  to  have  no  connection 
with  the  case"  and  yet  which  might  turn  out  to  be  the  vital 
point  therein.  (Cholmondeley  v.  Clinton,  19  Ves.  Jr.  260.) 
The  authorities  last  cited  also  state  that  if  an  attorney 
knows  anything  prejudicial  to  a  former  client  he  ought 
not  to  accept  employment  against  him  where  such  preju- 
dicial information  can  be  used  against  him.  Of  course,  it 
is  no  ground  for  preventing  counsel  from  accepting  em- 
ployment in  a  case  merely  that  he  has  knowledge  of  the 
facts  involved  therein.  (Commonwealth  v.  King,  74  Mass. 
501.)  It  is  the  obtaining  of  this  knowledge  from  his  client 
as  his  confidential  adviser  and  attorney  that  precludes  him 
from  accepting  such  employment. 

"Lest  any  temptation  should  exist  to  violate  profes- 
sional confidence  or  to  make  any  improper  use  of  the  in- 
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formation  which  an  attorney  has  acquired  confidentially,  as 
well  as  upon  principles  of  public  policy,  he  will  not  be  per- 
mitted to  be  concerned  on  one  side  of  the  proceedings  in 
which  he  was  originally  in  a  different  interest,  *  *  * 
and  though  discharged  many  years  ago  and  feeling  himself 
free  to  swear  that  he  had  forgotten  the  nature  and  purport 
of  the  communications  he  had  received  from  the  former 
client  and  that  they  were  not  confidential,  for  the  court  can 
not  investigate  the  plus  or  the  minus  of  the  confidence  re- 
posed in  him  without  an  absolute  disclosure  of  the  facts 
nor  can  it  calculate  how  much  of  these  confidential  com- 
munications are  still  in  the  recollection  of  the  attorney,  but 
the  mere  circumstance  of  a  retainer  sufficiently  implies  the 
fact  of  confidential  disclosure  to  whatever  extent  having 
been  made."  i  Ferguson's  Ir.  Pr.  36,  37 ;  In  re  Cowdery, 
58  Am.  Rep.  545 ;  Hatch  v.  Fogerty,  supra. 

Considering  only  the  affidavit  and  testimony  of  attor- 
ney Webb  himself,  the  conclusion  is  inevitable  that  he  was 
employed  by  Gerold  in  a  matter  that  was  very  closely  in- 
terwoven with  and  related  to  the  same  subject  matter  that 
formed  a  basis  for  this  prosecution,  if,  indeed,  it  was  not 
the  same  identical  matter,  and  that  this  rule  must  be  in- 
voked against  his  employment  in  this  cause.  No  matter  if 
his  intentions  were  of  the  best,  he  placed  himself  in  a  posi- 
tion to  be  open  to  the  charge  of  betraying  the  professional 
confidence  of  his  client.  The  law  will  not  permit  this.  The 
trial  court  should  have  sustained  the  motion  and  refused  to 
permit  Webb  to  assist  in  the  prosecution  of  this  cause. 

Counsel  for  plaintiff  in  error  objected  to  attorney  Webb 
testifying  on  the  ground,  that  he  was  disqualified  because 
he  was  an  attorney  in  the  cause.  This  fact  did  not  pre- 
vent him  from  testifying  but  only  affected  the  weight  that 
should  be  given  to  his  testimony.  Our  views  on  the  pro- 
priety of  an  attorney  testifying  under  such  circumstances 
have  been  repeatedly  stated.     Wilkinson  v.  People,  226  111. 
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135;  Fitzgerald  v.  Allen,  240  id.  80;  Wetzel  v.  Firebaugh, 
251  id.  190;   Bailey  v.  Beall,  251  id.  577,  and  cases  cited. 

Counsel  in  this  court  have  raised  an  objection  to  at- 
torney Webb  testifying  as  to  confidential  communications 
which  he  had  received  from  his  client,  Gerold.  This  objec- 
tion does  not  appear  to  have  been  raised  in  the  court  be- 
low and  therefore  we  need  not  consider  it.  Had  it  been, 
Gerold  waived  the  point  as  to  most,  if  not  all,  the  testimony 
of  Webb.  While  the  general  rule  is  that  all  confidential 
communications  between  attorney  and  client  made  because 
of  their  relationship  and  concerning  the  subject  matter  of 
the  attorney's  employment  are  privileged  from  disclosure, 
and  counsel  are  not  at  liberty,  even  if  they  wish,  to  testify 
concerning  them,  (People  v.  Barker,  56  111.  299;  Thorp  v. 
Goewey,  85  id.  611 ;  1  Greenleaf  on  Evidence,  (Lewis'  ed.) 
sec.  237 ;  State  v.  Douglass,  20  W.  Va.  770 ;  Spaulding  v. 
State,  61  Neb.  289;  State  v.  Snowden,  23  Utah,  318;) 
yet  the  client  himself  can  waive  such  privilege,  and  does 
do  so  where  he  voluntarily  testifies  himself  to  confidential 
communications  between  himself  and  his  attorney.  Such 
waiver,  however,  extends  no  further  than  the  subject  mat- 
ter concerning  which  testimony  had  been  given  by  the  client. 
1  Thornton  on  Attorneys,  sees.  92,  130,  and  cited  cases; 
Knight  v.  People,  192  111.  170. 

Counsel  for  plaintiff  in  error  argue  that  section  215  of 
the  Criminal  Code,  upon  which  this  indictment  is  based,  re- 
quires that  a  demand  should  be  made  of  Gerold  by  his  suc- 
cessor in  office  for  the  money  in  his  hands  as  city  treasurer 
after  his  term  of  office  had  expired,  and  that  no  such  de- 
mand was  made.  Section  215,  after  stating  the  officials 
and  the  funds  to  which  it  refers,  provides  that  (when  the 
amount  is  over  $100)  if  any  such  officer  "shall  fail  or  re- 
fuse to  pay  or  deliver  over  the  same  when  required  by  law, 
or  demand  is  made  by  his  successor  in  office  or  trust,  or 
the  officer  or  person  to  whom  the  same  should  be  paid  or 

delivered  over,  or  his  agent  or  attorney,  authorized  in  writ- 
265  -  31 
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ing,  he  shall  be  imprisoned  in  the  penitentiary  not  less  than 
one  nor  more  than  ten  years :  Provided,  such  demand  need 
not  be  made  when,  from  the  absence  or  fault  of  the  of- 
fender, the  same  cannot  conveniently  be  made/'  etc.  What- 
ever argument  there  might  be  as  to  the  proper  construction 
of  this  statute  on  the  question  of  demand  has  been  answered 
by  the  decisions  of  this  court  in  Dreyer  v.  People,  176  111. 
590,  and  Town  of  Cicero  v.  Hall,  240  id.  160.  Under  the 
construction  there  put  upon  this  statute  a  demand  is  re- 
quired, except  as  stated  in  the  proviso  just  quoted.  The 
statute  should  be  given  a  reasonable  and  practical  construc- 
tion as  to  what  amounts  to  a  demand.  So  construed,  no 
other  conclusion  can  be  reached  than  that  by  the  various 
conferences  between  Gerold  and  his  successor,  Keating,  and 
their  respective  attorneys,  it  was  clearly  understood  a  de- 
mand was  being  made,  and  that  the  money  was  not  turned 
over,  not  because  there  was  no  formal  demand  but  because 
they  could  not  agree  as  to  the  separation  of  the  funds. 

Counsel  for  plaintiff  in  error  further  insist  on  this  same 
point,  that  this  being  the  proper  construction  of  the  statute, 
the  court  erred  in  giving  the  first  instruction  for  the  Peo- 
ple, which  reads : 

"The  court  instructs  the  jury  that  if  you  believe,  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  defend- 
ant, as  treasurer  of  the  city  of  East  St.  Louis,  collected  and 
received  certain  moneys  of  the  city  of  East  St.  Louis  in 
excess  of  $100,  and  that  he  failed  and  refused,  when  re- 
quired by  law  or  on  demand  by  his  successor  in  office,  to 
pay  and  deliver  over  said  amount  to  his  successor  in  said 
office,  in  manner  and  form  as  charged  in  the  indictment, 
then  you  should  find  the  defendant  guilty." 

The  argument  is,  that  this  instruction,  by  stating  that 
plaintiff  in  error  "failed  and  refused,  when  required  by  law 
or  on  demand  by  his  successor  in  office/'  etc.,  would  lead 
the  jury  to  think  that  no  demand  was  necessary.  Coun- 
sel for  the  State  insist  that  the  language  objected  to  is  a 
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quotation  from  said  section  215  of  the  Criminal  Code  and 
therefore  it  is  not  erroneous.  This  instruction,  considered 
alone,  might  have  misled  the  jury  in  view  of  the  evidence  in 
the  record  that  a  part  of  the  money  which  the  indictment 
charged  plaintiff  in  error  with  not  turning  over  was  with- 
held because  of  the  dispute  as  to  separating  it  into  funds. 
The  instruction  should  not  have  been  given.  The  sixth 
instruction  was  faulty  in  its  wording  for  substantially  the 
same  reasons  as  the  first  instruction. 

Counsel  for  plaintiff  in  error  further  argue  that  instruc- 
tion 3  given  for  the  People  is  erroneous.  That  instruction 
reads : 

"The  court  further  instructs  you  in  this  connection  that 
the  law  permits  persons  charged  with  crime  to  testify  in 
their  own  behalf,  and  that  when  the  defendant  testified  in 
this  case  he  differs  from  other  witnesses  only  in  the  fact 
that  he,  the  defendant,  is  charged  and  being  tried  for  crime, 
which  you  may  take  into  consideration  in  passing  upon  his 
credibility,  but  in  every  other  respect  his  testimony  must  be 
treated  the  same  as  that  of  other  witnesses  who  have  testi- 
fied in  this  case  and  is  to  be  subjected  to  the  same  tests  as 
are  legally  applicable  to  other  witnesses;  and  in  determin- 
ing the  degree  of  credibility  that  shall  be  given  to  his  tes- 
timony you  may,  in  addition  to  his  interest  in  the  result  of 
the  case,  take  into  consideration  the  reasonableness  of  the 
story  he  tells  and  his  demeanor  on  the  witness  stand  while 
testifying;  and  you  may  also  take  into  consideration  the 
fact,  if  you  find,  from  the  evidence  before  you,  that  such 
is  the  fact,  that  he  has  been  contradicted  as  to  matters  ma- 
terial to  the  issue  in  this  case  by  other  witnesses  who  are 
credible  and  who  have  testified  before  you,  and  if,  after 
candidly  and  impartially  considering  all  of  the  defendant's 
evidence  in  connection  with  all  the  other  evidence  in  the 
case,  and  after  applying  all  these  tests,  you  then  deem  it  un- 
worthy of  belief,  you  may  then  disregard  it,  except  so  far 
as  it  is  corroborated  by  other  credible  evidence  given  be- 
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fore  you  or  circumstances  in  evidence,  but  you  should  not 
disregard  it  merely  because  he  is  the  defendant.0 

The  wording  as  to  the  first  part  of  this  instruction  is 
objectionable,  in  that  it  might  lead  the  jury  to  treat  the 
testimony  of  plaintiff  in  error  different  from  that  of  other 
witnesses  and  therefore  be  subject  to  the  criticisms  of  in- 
structions of  that  character  set  forth  in  Hellyer  v.  People, 
186  111.  550,  People  v.  Arnold,  248  id.  169,  and  People  v. 
Barkas,  255  id.  516.  The  wording  of  the  instruction,  ap- 
proved by  this  court  in  Hirsckman  v.  People,  101  111.  568, 
Rider  v.  People,  no  id.  n,  and  several  other  decisions,  can 
by  no  possibility  mislead  the  jury  on  this  point.  There  is, 
however,  a  more  serious  objection  to  the  instruction.  After 
reciting  the  various  things  to  be  taken  into  consideration  by 
the  jury  in  passing  upon  plaintiff  in  error's  testimony,  it 
continues,  "and  after  applying  all  these  tests  you  then  deem 
it  unworthy  of  belief  you  may  then  disregard  it,  except," 
etc.  For  what  reasons  shall  his  testimony  be  deemed  "un- 
worthy of  belief?*'  It  has  been  repeatedly  stated  by  this 
court  that  the  testimony  of  plaintiff  in  error  or  any  other 
witness  cannot  be  disregarded  unless  he  has  knowingly  and 
willfully  testified  falsely,  on  material  matters.  {Chicago 
City  Raihvay  Co.  v.  Ryan,  225  111.  287;  Godair  v.  Ham 
Nat.  Bank,  225  id.  572,  and  cases  cited;  Miller  v.  People, 
229  id.  376;  People  v.  Scarbak,  245  id.  435;  People  v. 
Tielke,'259  id.  88.)  Under  the  reasoning  of  these  authori- 
ties the  giving  of  this  instruction  was  clearly  error,  as  no 
such  condition  or  qualification  is  found  therein. 

The  twelfth  instruction  given  for  the  People  reads: 
"The  court  instructs  you,  as  a  matter  of  law,  that  the 
rule  which  clothes  every  person  accused  of  crime  with  the 
presumption  of  innocence  and  imposes  upon  the  State  the 
burden  of  establishing  his  guilt  beyond  a  reasonable  doubt 
is  not  intended  to  aid  anyone  who  is,  in  fact,  guilty  of 
crime  to  escape." 
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Plaintiff  in  error  insists  that  it  is  incorrect  because  in 
its  brief  form  the  latter  part  of  the  instruction  was  calcu- 
lated to  minimize  and  disparage  the  principle  laid  down  in 
the  first  part.  Counsel  for  the  People  state  that  this  in- 
struction has  been  approved  in  People  v.  Scarbak,  supra, 
and  other  decisions  of  this  court.  In  this  counsel  are  mis- 
taken. In  People  v.  Scarbak,  stipra,  and  Spies  v.  People, 
122  111.  i,  an  instruction  in  identical  language  with  the 
first  part  of  this  instruction  was  given,  but  in  those  cases 
it  concluded  with  the  added  clause,  "but  is  a  humane  pro- 
vision of  the  law,  intended,  so  far  as  human  agencies  can, 
to  prevent  any  innocent  person  being  unjustly  punished." 
The  instruction  should  have  contained  the  clause  just 
quoted.  While  the  giving  of  this  instruction  in  this  form 
in  this  case  might  not  be  reversible  error,  the  instruction 
should  have  been  given,  if  at  all,  in  the  form  heretofore 
sanctioned  by  this  court. 

Questions  have  been  raised  as  to  the  giving  and  refusing 
of  certain  other  instructions.  What  we  have  already  said 
in  this  opinion  disposes,  we  think,  of  all  such  questions. 
We  find  no  such  serious  error  in  other  instructions  as  to 
require  our  consideration. 

Counsel  for  plaintiff  in  error  further  contend  that  error 
was  committed  because  the  bailiff  in  charge  of  the  jury 
was  not  sworn  at  the  close  of  the  case,  when  the  jury 
retired  in  his  charge  to  consider  the  verdict;  also  in  per- 
mitting the  jury,  during  the  trial,  to  see  picture  shows, 
(both  parties,  as  we  understand  the  record,  consenting  at 
the  time,)  and  that  the  court  should  have  granted  a  new 
trial  on  the  showing  made  that  two  of  the  jurors  were  not 
fair  and  impartial,  as  in  their  answers  they  made  untruth- 
ful statements  as  to  their  competency.  These  questions,  and 
also  others  with  reference  to  the  proper  custody  of  the  jury, 
do  not  require  our  consideration,  as  the  cause  must  be  re- 
versed for  other  reasons  and  these  questions  are  not  liable 
to  arise  in  another  trial. 
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Counsel  for  plaintiff  in  error  further  argue  that  the  evi- 
dence in  support  of  the  twenty-six  counts  of  the  bill  of  par- 
ticulars which  have  not  been  considered  and  passed  upon 
separately  in  this  opinion  does  not  justify  a  verdict  under 
any  of  them.  Counsel  for  the  State  just  as  earnestly  in- 
sist that  the  evidence  clearly  shows  the  guilt  of  plaintiff  in 
error  under  each  of  these  counts.  As  this  case  must  be 
tried  again  we  shall  not  express  an  opinion  or  comment  on 
the  evidence  further  than  we  have  already  done. 

For  the  reasons  stated  the  judgment  of  the  city  court  of 
East  St.  Louis  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Solomon  Ward,  Appellee,  vs.  The  Mississippi  River 
Power  Company,  Appellant. 

Opinion  filed  December  16,  1014. 

1.  Tkespass— when  defendant  may,  as  a  matter  of  right,  Me  a 
plea  of  liberum  tenementum.  In  an  action  of  trespass  quare  clou- 
sum  fregit,  where  the  declaration  is  general,  without  any  specific 
description  of  the  locus  in  quo,  if  the  defendant  has  any  land  in  the 
same  county  he  may,  of  right,  file  a  plea  of  liberum  tenementum, 
and  the  effect  of  such  plea  is  to  require  the  plaintiff  to  make  a  new 
assignment  particularly  describing  the  locus  in  quo. 

2.  Same— when  a  general  allegation  of  a  trespass  upon  a  close 
in  the  county  is  not  sufficient.  A  general  allegation  of  a  trespass 
upon  the  close  of  the  plaintiff  in  the  county  is  sufficient  as  against 
a  wrongdoer  who  commits  a  trespass  without  any  pretense  of  right 
or  title,  but  if  the  defendant  files  a  plea  of  liberum  tenementum  the 
general  allegation  is  not  sufficient. 

Appeal  from  the  Circuit  Court  of  Madison  county; 
the  Hon.  W.  E.  Hadley,  Judge,  presiding. 

John  F.  McGinnis,  for  appellant. 

John  J.  Brenholt,  for  appellee. 
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Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Appellee  brought  an  action  of  trespass  quare  clausum 
f regit  against  the  Mississippi  River  Power  Company  in  the 
circuit  court  of  Madison  county  and  recovered  a  judgment 
for  $150.  The  defendant  below  prosecuted  an  appeal  to 
the  Appellate  Court  for  the  Fourth  District,  and  that  court 
being  of  the  opinion  that  a  freehold  was  involved,  trans- 
ferred the  cause  to  this  court . 

The  declaration  was  in  one  count,  and  charged  that  the 
defendant,  on  the  14th  day  of  July,  1913,  and  on  other  days 
and  times  between  that  day  and  the  commencement  of  this 
suit,  with  force  and  arms  and  against  the  protest  of  plaintiff 
destroyed  timber  of  the  plaintiff  growing  upon  certain  lands 
of  the  plaintiff,  and  felled,  cut  and  destroyed  the  trees  and 
saplings,  stating,  under  videlicet,  various  numbers  and  va- 
rieties of  trees,  of  the  aggregate  value  of  $800,  then  grow- 
ing and  being  in  and  upon  certain  lands  there  situate,  and 
took  and  carried  away  said  trees  and  saplings  and  converted 
and  disposed  of  the  same  for  its  own  use.  To  this  decla- 
ration appellant  filed  a  plea  of  the  general  issue  and  also  two 
special  pleas,  which  technically  would  be  designated  pleas  of 
liberum  tenementum.  Afterwards,  upon  leave  granted,  a 
third  special  plea  similar  to  the  other  two  was  filed.  On 
motion  of  appellee  the  court  struck  the  three  special  pleas 
from  the  files  and  the  case  went  to  trial  before  a  jury  upon 
the  issue  formed  by  the  general  plea  of  not  guilty.  The 
pleas  of  liberum  tenementum  were  proper  pleas,  and  the 
court  erred  in  striking  them  from  the  files. 

The  appellee  alleged  a  trespass  upon  a  close  in  Madison 
county,  without  any  more  definite  or  particular  description, 
which  is  sufficient  as  against  a  wrongdoer  who  commits  a 
trespass  without  any  pretense  of  right  or  title,  but  by  its 
pleas  of  liberum  tenementum  appellant  alleged  that  it  was 
the  owner  of  said  close.  These  pleas  constituted  a  complete 
defense  if  proven.    The  rule  has  been  always  recognized  in 
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this  jurisdiction,  that  if  the  declaration  be  general,  without 
describing  the  locus  in  quo,  and  the  defendant  has  any  land 
in  the  same  jurisdiction,  plaintiff  must  always  make  a  new 
assignment,  setting  out  a  description  with  more  certainty. 
{Fort  Dearborn  Lodge  v.  Klein,  115  111.  177;  Marks  v. 
Madsen,  261  id.  51 ;  1  Chitty's  PI.  595.)  The  issue  under 
such  plea  is  whether  the  premises  referred  to  in  the  decla- 
ration belonged  to  the  defendant,  and  there  being  no  par- 
ticular description  the  defendant  could  show  title  to  any 
land  in  the  jurisdiction.  The  defendant  in  actions  of  this 
kind  may,  as  a  matter  of  right,  file  such  plea,  the  effect  of 
which  is  to  require  the  plaintiff  to  re-assign,  setting  out  a 
particular  description  of  the  locus  in  quo.  The  evidence  in 
the  case  before  us  discloses  that  appellant  owns  a  right  of 
way  sixty  feet  in  width,  title  to  which  was  obtained  from 
Nick  Runtz.  The  right  of  way  was  along  the  north  line 
of  the  Runtz  land.  Appellee  claims  to  be  the  owner  of  a 
tract  of  land  adjoining  the  Runtz  land  on  the  north.  His 
contention  is,  that  in  clearing  off  the  sixty-foot  right  of  way 
appellant  got  upon  his  land  and  committed  the  supposed 
trespass.  Appellant  being  the  owner  of  a  strip  of  land  sixty 
feet  in  width  in  Madison  county  would  have  been  entitled 
to  a  verdict  under  its  stricken  pleas  unless  the  appellee  had 
re-assigned,  describing  the  locus  in  quo  more  particularly. 
With  pleas  of  liberum  tenementum  on  file,  if  the  appellee 
elects  to  re-assign,  the  ultimate  issue  between  the  parties 
would  be  the  true  location  of  the  boundary  line  between  the 
respective  owners.  While  evidence  of  that  general  charac- 
ter was  introduced  at  the  trial  of  the  case  below  the  plead- 
ings did  not  present  any  such  issue. 

The  judgment  of  the  circuit  court  of  Madison  county 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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The  People  ex  rel.  Peter  Jurgensen,  Petitioner,  vs.  An- 
thony Czarnecki  et  al.  Respondents. 

Opinion  filed  December  16,  1914. 

1.  Elections — county  commissioners  of  Cook  county  are  con- 
stitutional  officers.  The  county  commissioners  of  Cook  county  are 
constitutional  officers  as  distinguished  from  legislative  officers,  so 
called,  who  are  elected  to  offices  which  can  be  created  by  the  leg- 
islature. 

2.  Same — the  legislature  cannot  change  qualifications  of  elect- 
ors for  county  commissioners.  The  legislature  has  no  power  to 
change  the  qualifications  specified  in  section  1  of  article  7  of  the 
constitution  for  electors  for  county  commissioners,  notwithstanding 
section  7  of  article  10  of  the  constitution  provides  that  such  com- 
missioners shall  be  selected  "in  such  manner  as  may  be  provided 
by  law,"  as  the  word  "manner"  refers  only  to  the  usual  details  re- 
quired for  holding  an  election. 

3.  Same — women  cannot  vote  for  the  county  commissioners  of 
Cook  county  nor  for  the  president  of  such  board.  The  Women's 
Suffrage  act  of  1913  does  not  authorize  women  to  vote  for  county 
commissioners  of  Cook  county,  nor  can  they^  vote  for  the  president 
of  such  board  of  commissioners  even  though  such  office  is  not  pro- 
vided for  in  the  constitution,  as  the  law  requires  that  the  president 
of  the  board  must  be  one  of  the  candidates  for  the  office  of  county 
commissioner. 

Original  petition  for  mandamus. 

Maclay  Hoyne,  State's  Attorney,  Amos  C.  Miller, 
Sidney  S.  Gorham,  Henry  W.  Wales,  and  Gilbert 
Noxon,  for  petitioner. 

I.  T.  Greenacre,  Seymour  Stedman,  and  Catherine 
Waugh  McCulloch,  for  respondents. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : 

The  relator,  upon  leave  duly  obtained,  filed  in  this  court 
his  original  petition  for  a  writ  of  mandamus  against  the 
respondents,  constituting  the  board  of  election  commission- 
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ers  of  the  city  of  Chicago,  praying  that  a  writ  of  mandamus 
directed  to  said  respondents  may  issue,  commanding  them 
to  print  and  furnish  to  the  judges  of  election  for  the  No- 
vember 3,  1914,  election  in  the  city  of  Chicago  and  the 
town  of  Cicero,  to  be  used  in  voting  by  the  legal  women 
voters  at  said  election,  legal  ballots  which  shall  contain  no 
names  of  candidates  for  the  offices  of  members  of  the  board 
of  commissioners  of  Cook  county  and  which  shall  contain 
no  names  of  candidates  for  president  of  the  board  of  county 
commissioners  of  Cook  county,  pursuant  to  the  duties  im- 
posed upon  said  board  of  election  commissioners  by  virtue 
of  the  act  of  the  General  Assembly  providing  for  the  print- 
ing and  distribution  of  ballots  at  public  expense,  approved 
June  22,  1891.  By  leave  granted,  the  State's  attorney  of 
Cook  county  was  also  allowed  to  intervene  as  an  additional 
relator,  with  the  right  to  join  in  the  prayer  of  the  petition. 
Respondents  appeared  and  filed  their  general  demurrer  to 
said  petition.  By  the  petition  and  demurrer  the  question 
is  raised  as  to  the  right  of  women  voters  to  vote  for  the 
candidates  for  the  offices  of  county  commissioner  and  presi- 
dent of  the  board  of  county  commissioners  of  Cook  county. 
Section  1  of  article  7  of  the  constitution  of  1870  origi- 
nally prescribed  the  qualifications  of  voters  and  restricted 
the  elective  franchise  to  male  citizens  above  the  age  of 
twenty-one  years,  and  the  General  Assembly  that  met  after 
the  adoption  of  the  constitution  enacted  a  law  fixing  the 
qualifications  of  voters  the  same  as  provided  by  the  consti- 
tution. (Hurd's  Stat.  191 3,  chap.  46,  sec.  65.)  This  law 
remained  in  force  without  change  until  in  1891,  when  the 
General  Assembly  enacted  a  law  providing  that  any  woman 
who  is  a  citizen  of  the  United  States  and  has  attained  the 
age  of  twenty-one  years,  and  who  has  resided  in  the  State 
one  year,  in  the  county  ninety  days  and  in  the  election  pre- 
cinct thirty  days  preceding  an  election  held  for  the  pur- 
pose of  choosing  any  school  officer  under  the  general  or 
special  school  laws  of  this  State,  shall  be  entitled  to  vote 
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at  such  election.  The  constitutionality  of  this  law  was  at- 
tacked and  came  before  this  court  in  the  case  of  People  v. 
English,  139  111.  622,  in  which  caae  this  court  decided  that 
the  legislature  had  no  power  to  give  to  women  the  right 
to  vote  for  a  county  superintendent  of  schools,  fpr  the  rea- 
son that  such  officer  was  provided  for  by  the  constitution, 
and  that  no  person  not  possessing  the  qualifications  of  elect- 
ors as  prescribed  in  section  1  of  article  7  of  the  constitution 
had  the  right  to  vote  for  such  constitutional  officer.  The 
law  of  1891  was  again  before  this  court  in  the  case  of 
Plummet  v.  Yost,  144  111.  68,  in  which  case  this  court  held 
that  the  law  was  constitutional  so  far  as  it  involved  the 
right  of  women  to  vote  for  school  officers  other  than  the 
county  superintendent  of  schools  and  the  State  superin- 
tendent of  public  instruction,  who  were  constitutional  offi- 
cers as  distinguished  from  legislative  officers,  so-called,  who 
are  elected  to  offices  that  are  created  by  the  legislature. 

On  June  26,  19 13,  there  was  enacted  by  the  General 
Assembly  the  so-called  Woman's  Suffrage  act,  which  pro- 
vides that  women  citizens  of  the  United  States  possessing 
certain 'qualifications  as  to  age  and  residence  shall  be  al- 
lowed to  vote  at  elections  for  certain  officers  named  in  the 
act,  all  of  which  are  legislative  officers,  and  it  is  by  reason 
of  this  law  that  women  have  the  right,  if  at  all,  to  vote 
for  candidates  for  the  offices  of  county  commissioners  and 
president  of  the  board  of  county  commissioners  of  Cook 
county.  This  law  has  been  held  valid  and  constitutional  by 
this  court  in  the  recent  case  of  Scown  v.  Czarnecki,  264  111. 
305.  The  opinion  in  the  latter  case  expressly  holds  that 
no  person  can  vote  for  the  election  of  any  officer  mentioned 
in  the  constitution  unless  he  possesses  the  qualifications  of 
an  elector  prescribed  in  that  instrument.  This  was  also  the 
holding  in  Plummet  v.  Yost  and  People  v.  English,  supta. 
If,  therefore,  the  county  commissioners  of  Cook  county 
and  the  president  of  the  board  of  county  commissioners  of 
Cook  county  are  constitutional  officers,  those  cases  would  be 
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decisive  of  the  question  as  to  whether  or  not  women  would 
be  entitled,  in  any  event,  to  vote  for  such  officers. 

In  section  7  of  artiqle  10  of  the  constitution  of  1870  it 
is  provided :  "The  county  affairs  of  Cook  county  shall  be 
managed  by  a  board  of  commissioners  of  fifteen  persons, 
ten  of  whom  sliall  be  elected  from  the  city  of  Chicago  and 
five  from  towns  outside  of  said  city,  in  such  manner  as  may 
be  provided  by  law."  It  will  thus  be  seen  that  the  county 
commissioners  of  Cook  county  are  officers  mentioned  and 
provided  for  by  the  constitution,  (People  v.  McCormick, 
261  111.  413,) — just  as  much  so  as  any  other  officer  men- 
tioned and  provided  for  in  that  instrument, — and  it  has 
never  been  contended,  and  is  not  contended  by  respondents, 
that  women  are  entitled  to  vote  for  constitutional  officers. 
County  commissioners  and  president  of  the  board  of  county 
commissioners  of  Cook  county  are  not  among  those  officers 
specifically  named  for  which  women  are  allowed  to  vote 
by  the  act  of  June  26,  1913,  and  under  the  holdings  of  this 
court  it  would  make  no  difference  if  such  officers  were  men- 
tioned in  that  act  if  they  are  officers  created  by  the  consti- 
tution. Respondents  have  cited  no  authority  in  support  of 
their  position  that  women  are  entitled  to  vote  for  these 
officers,  except  People  v.  English  and  Scown  v.  Czarnecki, 
supra,  and  these  cases  are  against  the  contentions  of  the 
respondents. 

Respondents  contend  that  section  7  of  article  10  of  the 
constitution  set  out  above,  providing  that  said  county  com- 
missioners shall  be  selected  "in  such  manner  as  may  be 
provided  by  law,"  gives  the  legislature  the  right  to  provide 
by  law  for  the  election  of  these  commissioners  by  any  class 
of  voters  which  they  may  see  fit;  that  the  legislature  hav- 
ing provided  by  the  act  approved  June  5,  1913,  (Hurd's 
Stat.  chap.  34,  sec.  60,)  that  the  aforesaid  county  commis- 
sioners shall  be  elected  by  the  legal  voters  of  Cook  county, 
and  having  by  the  so-called  Woman's  Suffrage  act  provided 
that  women  are  legal  voters  for  certain  officers  therein 
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named,  all  of  which  are  officers  created  by  the  legislature  as 
distinguished  from  those  created  by  the  constitution,  there- 
fore women  are  legal  voters  within  the  meaning  of  those 
words  and  qualified  to  vote  for  the  candidates  for  county 
commissioners.  In  People  v.  English,  supra,  the  force  and 
effect  of  the  provision  contained  in  section  5  of  article  8  of 
the  constitution  as  to  filling  the  office  of  county  superintend- 
ent of  schools,  that  "the  time  and  manner  of  election  shall 
be  prescribed  by  law,"  were  fully  discussed,  and  it  was 
there  said :  "In  section  7  of  article  10  it  is  provided  'the 
county  affairs  of  Cook  county  shall  be  managed  by  a  board 
of  commissioners  of  fifteen  persons,  ten  of  whom  shall  be 
elected  from  the  city  of  Chicago  and  five  from  towns  out- 
side of  that  city,  in  such  manner  as  may  be  provided  by 
law.'  It  will  hardly  be  contended  that  by  virtue  of  the 
words  'in  such  manner  as  may  be  provided  by  law/  it 
would  be  competent  for  the  legislature  to  enact  that  at  elec- 
tions in  Cook  county  for  members  of  the  board  of  county 
commissioners  either  all  women  of  the  age  of  twenty-one 
years  or  all  aliens  who  have  declared  their  intention  to  be- 
come citizens  of  the  United  States  may  vote.  *  *  *  We 
think  that  the  word  'manner/  found  in  section  5  of  article  8 
of  the  constitution,  should  receive  like  interpretation  with 
that  placed  upon  the  same  word  found  in  articles  5  and  10 
of  the  same  instrument,  and  that  said  word  in  article  5  in- 
dicates merely  that  the  legislature  may  provide  by  law  the 
usual,  ordinary  or  necessary  details  required  for  the  hold- 
ing of  the  election."  . 

It  is  further  contended  by  respondents  that  the  officer 
known  as  president  of  the  board  of  county  commissioners 
of  Cook  county  is  not  mentioned  in  the  constitution;  that 
his  office  is  created  by  the  legislature,  and  being  a  legisla- 
tive office  the  legislature  may  prescribe  the  qualifications  of 
voters  for  such  office,  as  held  in  Scown  v.  Czarnecki,  supra. 
While  it  is  true  that  the  president  of  the  board  is  not  men- 
tioned in  the  constitution,  still  such  president  must  be  one 
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of  the  commissioners  to  be  elected.  Section  61  of  chap- 
ter 34  of  Hurd's  Statutes  of  1913  provides  for  the  election 
of  the  president  of  the  county  board,  as  follows:  "Every 
legal  voter  in  said  county  may  vote  for  and  designate  (upon 
his  ballot  cast  for  county  commissioners)  one  of  the  can- 
didates for  commissioner  to  be  president  of  the  county 
board,  and  the  person  who  shall  receive  the  highest  num- 
ber of  such  votes  shall  be  declared  elected  president  of  said 
board."  It  will  thus  be  seen  that  whoever  is  elected  presi- 
dent of  the  county  board  must  also  be  elected  a  commis- 
sioner, and  no  one  can  be  elected  to  the  office  of  president 
of  the  board  without  at  the  same  time  being  elected  a  com- 
missioner. In  voting  for  candidates  for  this  office  the  elect- 
ors elect  commissioners,  and,  incidentally,  they  vote  for  one 
of  those  commissioners  as  president,  and  the  one  that  re- 
ceives the  highest  number  of  votes  as  president,  in  addition 
to  being  elected  a  commissioner,  is  also  elected  president  of 
the  board.  -  This  being  true,  only  those  electors  who  are 
qualified  to  vote  for  commissioners  are  qualified  to  vote  for 
one  of  said  commissioners  as  president  of  the  board. 

Holding,  as  we  must,  that  the  county  commissioners  of 
Cook  county  are  officers  provided  for  by  the  constitution, 
under  all  the  decisions  of  this  court  and  all  the  authorities 
that  we  are  able  to  find  on  the  subject  only  those  who  pos- 
sess the  qualifications  of  electors  as  provided  in  the  con- 
stitution can  vote  for  such  commissioners  and  for  one  of 
their  number  to  be  president  of  the  county  board. 

For  the  reasons  given,  the  demurrer  to  the  petition  will 
be  overruled  and  the  writ  of  mandamus  awarded  as  prayed 
in  the  petition.  Writ  awarded. 
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The  People  ex  rel.  John  P.  Martin,  County  Collector,  Ap- 
pellee, vs.  The  Cairo,  Vincennes  and  Chicago  RaiLt 
way  Company,  Appellant. 

Opinion  filed  December  16,  1014. 

1.  Taxes — amount  voluntarily  paid  in  labor  cannot  be  set  off 
against  subsequent  tax.  The  amount  voluntarily  paid  in  labor  to 
satisfy  a  district  road  tax  cannot  be  set  off  against  a  subsequent 
road  and  bridge  tax  levied  under  a  new  law. 

2.  Same — what  does  not  render  special  hard  roads  tax  invalid. 
The  fact  that  a  special  hard  roads  tax  was  put  upon  the  tax  books 
before  it  was  due  and  judgment  was  for  that  reason  refused,  does 
not  furnish  a  valid  objection  to  such  tax  when  it  is  put  upon  the 
next  year's  tax  books  after  it  is  due. 

3.  Same — lien  for  taxes  is  confined  to  the  property  in  the  tax- 
ing district.  The  lien  upon  property  for  taxes  is  confined  to  the 
property  in  the  taxing  district,  and  hence  a  judgment  against  rail- 
road property  for  a  special  hard  roads  tax  of  a  certain  town  should 
be  limited  to  the  property  of  the  railroad  company  in  such  town. 

Appeai,  from  the  County  Court  of  Lawrence  county; 
the  Hon.  J.  A.  Benson,  Judge,  presiding. 

P.  J.  K013,  (L.  J.  Hackney,  and  Frank  L.  Little- 
ton, of  counsel,)  for  appellant. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

Prior  to  July  1,  1913,  when  the  present  Road  and 
Bridge  law  became  effective,  the  towns  of  Bond,  Lawrence 
and  Dennison,  in  Lawrence  county,  were  under  the  labor 
system  and  had  levied  district  road  taxes  under  the  then 
existing  Road  and  Bridge  law.  The  appellant  owned  land 
in  said  towns  in  road  districts'  1  and  2  in  the  town  of  Bond, 
road  districts  1  and  2  in  the  town  of  Lawrence,  and  road 
districts  3,  4  and  5  in  the  town  of  Dennison,  and  paid  the 
taxes  in  the  several  road  districts  in  labor  under  the  di- 
rection of  the  several  overseers  and  took  receipts  from  such 
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overseers  for  the  payments.  A  special  hard  road  tax  was 
levied  by  the  town  of  Dennison  and  was  extended  against 
the  property  of  appellant  in  the  year  191 2  before  it  was  due. 
On  objection  the  court  refused  judgment  for  such  tax  and 
the  county  clerk  put  the  tax  on  the  tax  book  for  the  year 
191 3.  In  the  present  year  the  county  collector  applied  for 
judgment  for  the  road  and  bridge  taxes  and  the  hard  road 
tax,  and  the  appellant  filed  objections,  stating  that  it  had 
paid  the  district  road  tax  in  the  manner  authorized  by  law 
by  causing  labor  to  be  performed  under  the  direction  of  the 
overseers  of  highways  and  was  entitled  to  credit  for  the 
amount  so  paid  as  against  the  road  and  bridge  taxes,  and 
that  the  hard  road  tax  was  illegal  and  void.  The  facts 
above  stated  were  stipulated  or  proved,  and  the  court  over- 
ruled the  objections  and  rendered  judgment  for  the  taxes, 
with  an  order  of  sale  of  the  appellant's  property  to  satisfy 
them. 

Appellant  contends  that  the  repeal  of  the  Road  and 
Bridge  law  in  force  before  July  1,  191 3,  put  an  end  to  all 
right  to  proceed  further  for  the  collection  of  the  district 
road  taxes,  and  as  they  could  not  be  collected  after  the  new 
law  went  into  effect,  it  should  have  credit  against  the  road 
and  bridge  taxes  for  the  amount  paid  in  labor  under  the 
provisions  of  the  old  law.  The  payments  in  labor  were 
made  voluntarily,  without  objection  or  protest,  and  if,  un- 
der such  circumstances,  they  cannot  be  recovered  back,  the 
appellant  cannot  be  allowed  any  credit  for  such  payments. 
The  fact  that  the  special  hard  road  tax  of  the  town  of 
Dennison  had  been  put  on  the  tax  book  the  previous  year 
before  it  was  due  was  no  defense  to  the  application  for 
judgment  when  it  had  been  ,put  on  the  tax  book  after  it 
became  due.  The  court  did  not  err  in  overruling  the  ob- 
jections. The  court,  however,  erred  in  rendering  judgment 
for  the  taxes  against  the  entire  property  of  the  appellant  in 
the  county  of  Lawrence,  since  the  lien  upon  property  for 
taxes  is  confined  to  the  property  in  the  taxing  district. 
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Wabash,  St.  Louis  and  Pacific  Railway  Co.  v.  People,  137 
111.  1 81 ;  People  v.  Cincinnati,  Indianapolis  and  Western 
Railway  Co.  261  id.  582. 

The  judgment  is  reversed  and  the  cause  is  remanded  to 
the  county  court,  with  directions  to  enter  a  proper  judg- 
ment limited  to  the  property  of  appellant  in  the  several  tax- 

°  *        Reversed  and  remanded,  with  directions. 


The  People  ex  rel.  Robert  Hewitt,  County  Collector,  Ap- 
pellee, vs.  The  Kankakee  and  Seneca  Railroad 
Company,  Appellant. 

Opinion  filed  December  16,  1914. 

1.  Taxes — power  of  county  to  levy  tax  need  not  be  given  in  ex- 
press terms.  A  county  board  may  exercise  such  power  of  taxa- 
tion for  county  purposes  as  is  fairly  implied  in  or  incidental  to 
power  expressly  given,  and  it  is  not  essential  that  the  power  be 
given  in  express  terms  if  it  is  fairly  implied  from  the  language  of 
the  statute. 

2.  Same — section  22  of  the  State  Aid  Roads  act  is  not  the  sole 
source  of  county's  power  to  raise  money  for  State  aid  roads.  Sec- 
tion 22  of  the  State  Aid  Roads  act  of  191 3  (Laws  of  191 3,  p.  520,) 
is  not  the  only  provision  of  the  act  to  be  considered  in  determining 
the  intention  of  the  legislature  as  to  the  manner  in  which  county 
boards  may  exercise  the  power  to  raise  money  for  State  aid  roads. 

3.  Same — county  board  has  implied  power  to  levy  tax  for  State 
aid  roads.  Under  section  15c  of  the  State  Aid  Roads  act,  provid- 
ing that  it  shall  be  considered  a  sufficient  acceptance  of  the  allot- 
ment to  a  county  if  the  county  board  shall  give  notice  to  the  State 
highway  commission  that  it  has  assessed  a  tax  to  raise  its  portion 
of  the  cost,  power  to  levy  a  tax  to  raise  such  amount  is"  implied, 
and  the  county  board  is  not  limited  to  the  provisions  of  section  22 
of  said  act. 

4.  Same — providing  a  sum  of  money  equal  to  the  allotment  to 
county  for  State  aid  roads  is  a  county  purpose.  Providing  a  sum 
of  money  equal  to  the  allotment  to  a  county  by  the  State  highway 
commission  for  State  aid  roads  is  a  county  purpose,  within  the 
meaning  of  section  25  of  the  act  relating  to  counties. 

265  -  32 
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Appeal  from  the  County  Court  of  Kankakee  county; 
the  Hon.  A.  W.  Deselm,  Judge,  presiding. 

W.  R.  Hunter,  (L.  J.  Hackney,  of  counsel,)  for  ap- 
pellant. 

Wayne  H.  Dyer,  State's  Attorney,  for  appellee. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

This  proceeding  was  begun  in  the  county  court  of  Kan- 
kakee county  to  obtain  judgment  against  the  lands  of  the 
appellant  for  taxes  of  1913  alleged  to  be  delinquent.  Ob- 
jections were  filed  by  the  appellant  to  that  portion  of  the 
county  tax  levied  to  raise  money  for  a  State  aid  road,  on 
the  ground  that  the  methods  specified  in  the.  statute  were 
not  followed  as  a  basis  for  the  levy  of  a  tax.  The  objec- 
tions were  overruled  and  judgment  entered,  and  the  record 
has  been  brought  here  for  review. 

The  objections  were  based  on  section  22  of  the  act  en- 
titled "An  act  revising  the  law  in  relation  to  roads  and 
bridges,"  in  force  July  1,  1913.  (Laws  of  1913,  p.  520.) 
That  section  provides  that  in  case  a  county  board  desires 
lhat  provision  be  made  for  the  construction  of  a  State  aid 
road  it  may  proceed  in  either  of  the  methods  following: 

"(1)  In  case  there  be  sufficient  funds  in  the  county 
treasury  available  therefor,  the  county  board  may  appro- 
priate therefrom  sufficient  to  meet  one-half  the  cost  of  the 
improvement. 

"(2)  If  the  county  board  so  desires  and  deems  it  neces- 
sary for  the  purpose  of  the  improvement  herein  authorized, 
the  said  county  board,  in  the  manner  now  provided  by 
law  for  issuing  bonds  for  county  purposes,  may  submit  to 
the  legal  voters  of  their  county  the  question  of  issuing  such 
county  bonds." 


Digits 


zed  by  G00gle 


Dw.  '14.]         The  People  v.  K.  &  S.  R.  R.  Co.  499 

The  county  'board  of  Kankakee  county  did  not  adopt 
either  o£  these  methods  but  levied  the  tax  in  question  to 
raise  one-half  of  the  cost  of  improving  highways  under 
the  act.  The  position  taken  by  the  appellant  is  that  these 
t\yo  methods  are  exclusive,  and  that  money  must  be  either 
appropriated  from  funds  already  in  the  county  treasury 
and  available  for  the  purpose,  or  must  be  raised  by  issuing 
bonds  in  pursuance  of  an  election.  In  determining  whether 
that  position  is  correct,  and  ascertaining  the  intention  of 
the  General  Assembly,  every  provision  of  the  act  is  to  be 
taken  into  account  and  every  possible  effect  given  to  each. 

The  general  purpose  of  the  act  is  to  provide  for  the 
improvement  of  public  highways  at  the  joint  expense  of 
the  State  and  the  several  counties,  each  contributing  one- 
half.  To  carry  out  the  scheme,  the  act  first  provides  for 
the  designation  by  each  county  board  of  highways  which 
shall  come  under  the  provisions  of  the  act,  and  they  are 
to  be  designated  upon  a  map  submitted  to  the  State  high- 
way commission.  The  map  may  be  approved  or  changed 
by  the  commission  and  is  to  be  returned  to  the  county 
clerk,  the  commission  retaining  a  copy.  The  act  then  pro- 
vides for  an  allotment  each  year  to  each  county  of  an 
amount,  to  be  determined  as  provided  in  the  act,  to  defray 
the  cost  of  constructing  State  aid  roads.  Section  156  pro- 
vides that  if  any  county  shall,  within  six  months  from  the 
date  of  the  allotment,  fail  to  provide  and  appropriate  an 
amount  equal  to  the  allotment,  the  amount  allotted  shall  be 
forfeited  by  the  county.  Section  15c  provides  that  it  shall 
be  considered  sufficient  acceptance  of  the  allotment  to  a 
county  if  the  county  board  shall  give  notice  to  the  State 
highway  commission  that  it  has  assessed  a  tax  to  raise 
its  portion  of  the  cost,  or  that  it  has  passed  an  order  sub- 
mitting to  a  vote  of  the  people  the  question  of  raising  an 
additional  tax  or  issuing  bonds  for  the  purpose  specified 
in  the  act.  Beginning  with  section  16,  the  act  then  pro- 
vides that  the  county  board  of  any  county  may  initiate 
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proceedings  for  the  construction  of  a  State  aid  road  along 
a  route  that  has  been  designated,  by  passing  a  resolution 
that  the  public  interest  demands  the  improvement  of  a 
highway  or  section  thereof,  and  requesting  that  it  be  con- 
structed or  improved  as  provided  in  the  act.  That  resolu- 
tion is  to  be  transmitted  to  the  highway  commission,  which 
may  approve  or  disapprove  of  the  improvement  proposed 
by  the  county  board  making  the  application.  If  the  com- 
mission decides  in  favor  of  the  construction  or  improve- 
ment of  the  public  highway  or  section,  surveys,  plans, 
specifications  and  estimates  are  to  be  made,  after  which 
the  commission  is  to  finally  determine  whether  the  con- 
struction or  improvement  shall  be  made.  The  determina- 
tion is  to  be  transmitted  to  the  county  board,  and  section  22 
then  provides  that  the  county  board  may  adopt  a  final  reso- 
lution, which  shall  not  thereafter  be  rescinded  or  annulled, 
either  directly  or  indirectly,  except  under  the  advice  and 
with  the  consent  of  the  commission.  This  is  followed  by 
the  provision  above  quoted  and  relied  upon  by  appellant. 
It  will  be  readily  seen  that  section  22  is  not  the  only 
section  to  be  considered  in  determining  the  intention  of 
the  General  Assembly  as  to  the  manner  in  which  county 
boards  may  exercise  the  power  to  raise  money  for  State 
aid  roads.  In  deciding  the  question  presented  we  are  to 
be  governed  by  the  established  rule  that  laws  authorizing 
taxation  are  to  be  strictly  construed,  and  where  a  statute 
prescribes  a  certain  method  to  be  adopted  to  subject  prop- 
erty to  the  burden  of  taxation,  that  method  must  be  sub- 
stantially complied  with  before  the  property  can  be  taken 
and  sold.  (People  v.  Chicago  and  Illinois  Midland  Rail- 
way Co.  260  111.  624.)  The  authority  to  levy  a  tax  must 
clearly  appear  to  have  been  conferred  by  law  upon  any 
board  or  officials  assuming  to  exercise  it.  (School  Direct- 
ors  v.  Fogleman,  76  111.  189.)  This  court  stated  the  cor- 
rect rule  in  Wheeler  v.  County  of  Wayne,  132  111.  599,  and 
repeated  it  in  Stevens  v.  Henry  County,  218  id.  468,  as 
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follows:  "Counties  can  only  exercise  such  powers,  first, 
as  are  granted  by  express  words ;  second,  those  necessarily 
or  fairly  implied  in  or  incident  to  the  powers  expressed; 
and  third,  those  essential  to  the  declared  objects  and  pur- 
poses of  the  corporation,  not  simply  convenient,  but  indis- 
pensable/' Under  that  rule  the  county  board  may  exercise 
such  power  of  taxation  as  is  fairly  implied  in  or  incident 
to  power  expressly  given,  and  it  is  not  essential  that  the 
power  be  given  in  express  terms  if  it  is  fairly  implied  from 
the  language  of  the  statute.  (Peoria,  Decatur  and  Evans- 
ville  Railway  Co.  v.  People,  116  111.  401.)  Power  is  ex- 
pressly given  to  county  boards  by  section  25  of  chapter  34 
of  the  Revised  Statutes  of  1874  to  levy  and  collect  taxes 
for  county  purposes,  including  all  purposes  for  which 
money  may  be  raised  by  taxation,  not  exceeding  the  limit 
of  seventy-five  cents  on  the  $100  valuation  of  taxable  prop- 
erty fixed  by  that  section  and  by  section  8  of  article  9 
of  the  constitution.  It  cannot  be,  and  is  not,  denied  that 
providing  an  amount  equal  to  the  allotment  of  the  State 
highway  commission  for  the  construction  or  improvement 
of  public  highways  is  a  county  purpose.  The  act  in  ques- 
tion provides  that  the  allotment  shall  be  forfeited  unless 
accepted  within  six  months,  and  that  the  acceptance  may 
be  by  a  notice  that  a  tax  has  been  assessed  by  the  county 
board  to  raise  an  amount  equal  to  the  allotment.  Of  course, 
a  board  could  not  give  notice  that  a  tax  had  been  assessed 
unless  the  fact  existed,  and  the  fact  could  not  exist  and 
an  amount  equal  to  the  allotment  to  the  county  be  raised 
in  that  way  unless  such  a  tax  would  be  a  proper  charge 
against  the  taxable  property  of  the  county. 

No  other  conclusion  than  that  the  General  Assembly  in- 
tended to  give  the  county  board  power  to  assess  a  tax  can 
be  reached.  County  boards  have  express  power  to  raise 
money  for  county  purposes  by  levying  taxes  within  the  con- 
stitutional and  statutory  limit,  and  inasmuch  as  the  General 
Assembly  has  conferred  authority  to  accept  allotments  for 
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a  county  purpose  by  raising  an  equal  amount,  it  is  a  nec- 
essary implication  that  they  have  power  to  levy  taxes  to 
accomplish  that  object.  It  is  true  that  by  section  15c  an 
acceptance  may  be  made  by  notice  that  the  question  of  an 
additional  tax  or  issuing  bonds  has  been  submitted  to  a 
vote  of  the  people  and  that  the  proposition  might  be  re- 
jected at  an  election  and  the  acceptance  thereby  fail,  but 
that  does  not  affect  the  question  whether  a  tax  is  valid 
where  the  county#board  determines  upon  that  method  which 
will  surely  raise  the  amount  required. 

Considering  all  the  provisions  of  the  act,  we  conclude 
that  the  methods  mentioned  in  section  22  are  not  exclu- 
sive, and  that  the  court  did  not  err  in  overruling  the  ob- 
jections. 

The  judgment  is  affirmed.  Judgment  affirmed. 


The  People  ex  rel.  Joseph  M.  Brown,  County  Collector, 
Appellee,  vs.  The  Toledo,  St.  Louis  and  Western 
Railroad  Company,  Appellant. 

Opinion  filed  December  16,  1014. 

1.  Taxes — item  "for  repairs  of  county  property"  is  sufficiently 
definite.  An  item  of  a  county  tax  "for  repairs  of  county  property" 
is  sufficiently  definite  to  meet  the  requirement  of  section  121  of  the 
Revenue  act  as  to  the  several  purposes  of  a  county  tax  being  stated 
separately. 

2.  Same— items  of  "sinking  fund,  $1000,  interest,  $475"  suffi- 
ciently state  the  purpose  of  the  tax.  Items  of  a  county  tax  for 
"sinking  fund,,  $1000,  interest,  $475  "  sufficiently  state  the  purpose 
of  the  tax  in  view  of  the  language  of  the  act  of  1905  enabling 
county  boards  to  issue  bonds  and  levy  a  tax  for  accrued  interest 
and  a  sufficient  sum  to  be  set  apart  as  a  sinking  fund. 

3.  Same— when  pay  of  keeper  of  poor  farm  cannot  be  included 
in  item  for  salaries  of  county  officers.  The  keeper  of  the  county 
poor  farm,  who  obtains  his  place  by  being  the  lowest  responsible 
bidder  for  performing  the  duties  of  such  keeper,  is  not  a  county 
officer,  and  his  pay  cannot  be  included  in  a  county  tax  item  "for 
salaries  of  county  officers." 
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4.  Sams — county  board  may  include  an  estimated  amount  for 
salary  of  the  State's  attorney.  The  county  board  may  include  in 
the  county  tax  item  "for  salaries  of  county  officers"  a  reasonable 
amount  with  which  to  pay  the  county's  portion  of  the  State's  at- 
torney's salary  in  case  the  fees,  fines,  forfeitures  and  penalties  paid 
into  the  county  treasury  are  not  sufficient  for  that  purpose. 

5.  Same — county  board  has  the  power  to  levy  a  tax  for  State 
aid  roads.  ,  A  county  board  has  power  to  levy  a  tax  for  State  aid 
roads,  and  is  not  limited,  in  the  matter  of  raising  such  fund,  to 
section  22  of  the  Roads  and  Bridges  act  of  191 3.  (People  v.  Kan- 
kakee and  Seneca  Railroad  Co.  ante,  p.  497,  followed.) 

6.  Same — when  an  objector  cannot  take  advantage  of  failure  to 
amend  record.  An  objector  cannot  take  advantage  of  the  failure 
to  amend  a  record  in  accordance  with  leave  granted  by  the  court 
just  before  taking  its  noon  recess,  where  he  prevailed  upon  the" 
court,  after  the  recess,  to  admit  the  record  in  evidence  although 
the  attorney  for  the  People  objected  to  its  admission  upon  the 
ground  that  he  had  gone  home  to  dinner  during  the  recess  and  had 
not  had  time  to  make  the  amendment. 

Appeal  from  the  County  Court  of  Bond  county;  the 
Hon.  William  H.  Dawdy,  Judge,  presiding. 

C.  E.  Cook,  C.  E.  Pope,  and  H.  F.  Driemeyer, 
(Charles  A.  Schmettau,  of  counsel,)  for  appellant. 

JohnD.  Biggs,  State's  Attorney,  for  appellee. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court: 

On  the  application  of  the  county  collector  of  Bond 
county  for  judgment  against  the  lands  of  the  appellant  for 
taxes  alleged  to  be  delinquent,  objections  to  various  taxes 
were  filed.  On  a  hearing  some  of  the  objections  were 
sustained,  others  were  overruled  and  judgment  was  entered 
with  an  order  of  sale,  from  which  this  appeal  was  prose- 
cuted. 

Four  items  of  the  county  tax  were  objected  to  and  the 
objections  were  overruled.  One  of  them  was  an  item  of 
$1000  for  repairs  of  county  property.     Section  121  of  the 
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Revenue  act,  which  requires  the  county  board  to  determine 
the  amount  of  county  taxes  to  be  raised  for  all  purposes, 
requires  that  when  the  tax  is  for  several  purposes  the 
amount  for  each  purpose  shall  be  stated  separately.  The 
object  of  this  requirement  is  to  give  the  tax-payer  an  op- 
portunity to  prevent  unjust  and  illegal  taxes.  (People  v. 
Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Railway  Co. 
231  111.  209;  People  v.  Cairo,  Vincennes  and  Chicago  Rail- 
way Co.  237  id.  312.)  The  word  "repairs"  designates  only 
a  single  purpose,  but  it  is  objected  that  the  amounts  re- 
quired for  that  purpose  should  have  been  distributed  be- 
tween the  several  kinds  and  pieces  of  property  of  the 
county.  The  statute  must  receive  a  reasonable  construc- 
tion, and  it  was  plainly  impossible  for  the  county  board  to 
tell  what  minor  repairs  might  be  required  during  the  com- 
ing year,  from  time  to  time,  on  the  court  house,  jail,  county 
farm  buildings  and  other  property.  It  would  have  been 
impossible  to  anticipate  the  amount  of  such  items  in  ad- 
vance, or  where,  either  from  ordinary  wear  and  tear  or 
from  accident,  some  repair  might  become  necessary.  The 
amount  levied  was  clearly  within  reason  and  the  objection 
properly  overruled. 

The  next  item  of  the  county  tax  objected  to  was,  "Sink- 
ing fund,  $1000;  interest,  $475, — $x475-"  The  argument 
against  this  tax  is  that  the  item  does  not  state  the  purpose, 
but  we  think  it  does.  The  act  of  1905,  enabling  county 
boards  to  issue  bonds,  (Laws  of  1905,  p.  132,)  requires  the 
county  board  of  each  county  issuing  bonds  to  include  in 
the  amount  of  all  taxes  to  be  raised  for  county  purposes 
in  each  year  a  sum  sufficient  to  pay  the  accruing  interest 
on  such  bonds  and  also  a  sufficient  sum  to  be  set  apart  as 
a  sinking  fund,  to  be  accumulated  and  used  as  a  payment 
of  the  principal  of  the  bonds  at  their  maturity.  The  Gen- 
eral Assembly  did  not  consider  it  necessary  to  give  any 
further  definition  of  a  sinking  fund,  and  the  county  board 
did  what  it  was  required  by  statute  to  do.    That  being  so, 
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• 
the  tax  was  legal  and  the  court  was  right  in  overruling 

the  objection. 

Another  item  was,  "For  salaries  of  county  officials, 
$5000."  The?  objection  to  that  tax  was  that  it  was  in  ex- 
cess of  the  amount  necessary  to  pay  salaries  payable  put 
of  the  county  treasury.  The  salaries  were  fixed  and  cer- 
tain and  consisted  of  the  following:  County  judge,  $700; 
county  superintendent  of  highways,  $1000;  State's  attor- 
ney, $1700;  and  members  of  the  board  of  supervisors, 
$400.  The  appellee  insists  that  $400  paid  to  the  keeper  of 
the  poor  farm  was  a  salary  of  a  county  official,  but  that 
is  a  mistake.  The  keeper  of  the  poor  farm  was  the  lowest 
responsible  bidder  for  performing  the  duties  of  such  keeper, 
and  the  county  board  entered  into  a  contract  with  him  to 
perform  them  for  $400.  He  was  a  mere  employee  and 
did  not  come  within  the  definition  of  an  officer  contained 
in  section  24  of  article  5  of  the  constitution.  His  position 
was  similar  to  that  of  an  overseer  of  the  poor  or  a  janitor, 
who  are  held  not  to  be  officers.  People  v.  Smith,  236  111. 
64;  People  v.  Cincinnati,  Lafayette  and  Chicago  Railway 
Co.  247  id.  506. 

The  appellant  contends  that  the  salary  of  the  State's  at- 
torney was  not  payable  out  of  funds  raised  by  general  tax- 
ation, but  that  position  cannot  be  maintained.  Section  2 
of  the  act  of  1913  (Laws  of  1913,  p.  360,)  provides  that 
the  salaries  of  the  State's  attorneys,  excepting  that  part 
which  is  to  be  paid  out  of  the  State  treasury,  shall  be 
paid  out  of  the  county  treasury  of  the  county  in  which  the 
State's  attorney  shall  reside,  in  quarterly  annual  install- 
ments, on  the  order  of  the  county  board  on  the  treasurer 
of  the  county.  It  provides  that  the  State's  attorney's  fees 
shall  be  taxed  as  costs,  and  all  fees,  fines,  forfeitures  and 
penalties  shall  be  collected  by  the  State's  attorney  and  shall 
be  paid  by  him  into  the  county  treasury,  to  be  held  as  a 
special  fund  and  applied  to  the  payment  of  the  salaries  of 
the  State's  attorneys  and  assistant  State's  attorneys,  or  so 
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much  thereof  as  the  fund  will  meet.  By  this  act  the  pay- 
ment of  the  State's  attorney's  salary  is  charged  upon  the 
county  treasury,  and  any  balance  above  the  amounts  paid 
into  the  treasury  to  make  up  the  salary  is  to  be  raised  by 
general  taxation.  The  purpose  of  the  act  is  to  provide  a 
method  of  paying  the  State's  attorney's  salary  by  using  the 
moneys  paid  by  him  into  the  treasury.  (Hoyne  v.  Danisch, 
264  111.  467.)  The  act  contemplates,  by  its  language,  that 
the  amounts  paid  into  the  treasury  may  not  be  sufficient  to 
pay  the  salary.  It  was  stipulated  that  the  State's  attorney 
of  Bond  county  had  collected  and  paid  to  the  county  treas- 
urer fees  and  fines  aggregating  $381,  and  had  other  fees 
and  fines  aggregating  $150  which  he  would  turn  over  to 
the  county  treasurer  to  be  applied  to  his  salary.  It  was 
necessary  to  raise  the  balance  by  general  taxation,  and  the 
necessary  amount  would  be  properly  included  in  the  tax 
levy  and  must  necessarily  be  estimated,  since  no  one  could 
tell  how  much  might  be  collected  in  fees,  fines  and  pen- 
alties. The  item  of  $5000  was  in  excess  of  the  amount 
required  by  $1730,  which  the  court  should  have  deducted. 
The  amount  of  that  item  charged  against  the  appellant  was 
small,  but  a  definite  standard  was  fixed  by  the  law  which 
the  county  board  had  no  power  to  Exceed,  and  even  the 
amount  estimated  for  the  State's  attorney  would  be  reduced 
by  whatever  might  be  collected  by  him  and  paid  into  the 
county  treasury. 

The  fourth  item  objected  to  was,  "For  State  aid  roads, 
$2500,"  and  the  objection  was  founded  on  the  provision  of 
section  22  of  the  Road  and  Bridge  law  for  appropriating 
money  in  the  county  treasury  or  submitting  the  question  of 
issuing  bonds  to  the  legal  voters  of  the  county.  We  have 
held  such  a  tax  legal  in  People  v.  Kankakee  and  Seneca 
Railroad  Co.  (ante,  p.  497.) 

The  appellant  objected  to  the  road  and  bridge  tax  of 
the  town  of  Shoal  Creek  on  the  ground  that  the  commis- 
sioners of  highways  did  not  determine  the  tax  rate  at  the 
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regular  semi-annual  meeting  held  between  the  first  Tuesday 
in  August  and  the  first  Tuesday  in  September.  The  meet- 
ing was  held  on  August  30,  but  the  record  did  not  show 
that  the  rate  to  be  thereafter  certified  to  the  county  board 
was  then  determined.  The  appellant  offered  in  evidence 
the  record  to  show  that  the  rate  was  not  agreed  upon  at 
that  meeting.  The  clerk  who  kept  the  record  was  dead, 
and  the  court  heard  evidence  as  to  whether  the  record  was 
complete  and  whether  the  rate  was,  in  fact,  determined  up- 
on. From  the  evidence  the  court  gave  leave  to  the  appellee 
to  amend  the  record  of  the  meeting  of  August  30  to  show 
that  at  that  meeting  the  board  agreed  upon  sixty  cents  on 
the  $100  as  the  tax  rate  without  any  formal  motion  or 
resolution.  It  is  urged  that  although  leave  was  given  to 
amend  the  record  no  amendment  was  in  fact  made  and  the 
leave  given  did  not  amount  to  an  amendment.  The  rec- 
ord shows  that  the  court  took  a  recess  after  allowing  the 
amendment,  and  on  meeting  at  1 130  P.  M.  the  appellant 
offered  the  record,  which  had  not  yet  been  amended.  The 
attorney  for  the  appellee  objected  that  he  went  home  for 
dinner  at  the  recess  and  had  not  had  time  to  make  the 
amendment,  and  his  objection  was  overruled  and  the  record 
was  admitted  in  evidence.  Objection  was  made  to  admit- 
ting the  record  rn  evidence  until  the  attorney  could  make 
the  amendment,  but  his  objection  was  overruled  at  the  in- 
stance of  the  appellant,  and  we  do  not  think  the  appellant 
should  take  advantage  of  the  ruling  of  the  court  in  its 
favor  or  that  the  record  showed  the  amendment  was  not, 
in  fact,  made  as  soon  as  it  could  be.  The  court  did  not 
err  in  overruling  the  objection  to  the  road  and  bridge  tax. 
The  judgment  is  affirmed  except  as  to  the  item  of  $5000 
for  salaries  of  county  officials,  and  as  to  that  item  it  is  re- 
versed and  the  cause  remanded  to  the  county  court,  with 
directions  to  make  a  reduction  of  $1730  therefrom  and  to 
render  judgment  accordingly. 

Reversed  in  part  and  remanded,  with  directions. 
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Mary  E.  Carnahan,  Appellee,  vs.  Nathan  Hamilton, 
Exr.,  Appellant. 

Opinion  filed  December  16,  10 14. 

1.  Wills — when  the  Supreme  Court  will  review  the  evidence 
although  no  peremptory  instruction  was  asked.  In  a  will  contest 
case  brought  directly  to  the  Supreme  Court  the  evidence  will  be 
reviewed  regardless  of  whether  a  peremptory  instruction  was  re- 
quested in  the  trial  court,  and  the  judgment  will  be  reversed  if  in 
the  judgment  of  the  Supreme  Court  the  judgment  and  verdict  are 
clearly  against  the  weight  of  the  evidence.  (Dowie  v.  Sutton,  227 
111.  183,  explained.) 

2.  Same — what  docs  not  show  that  testator  lacked  testamen- 
tary capacity  on  the  day  he  made  his  will.  Testimony  by  a  phy- 
sician who  treated  the  testator,  two  days  after  the  will  was  made, 
for  an  abscess  above  the  nose,  to  the  effect  that  the  testator  was 
suffering  intensely  and  that  the  witness  did  not  think  he  was  in  a 
condition  to  transact  ordinary  business,  and  that  he  judged  from 
what  he  saw  and  what  the  testator  said  to  him  that  such  condition 
had  lasted  several  days,  does  not  necessarily  show  that  the  testa- 
tor lacked  testamentary  capacity  when  the  will  was  made. 

3.  Same — mere  infirmity  and  old  age  do  not  necessarily  shotv 
want  of  testamentary  capacity.  To  sustain  a  charge  of  want  of 
testamentary  capacity  something  more  must  be  shown  than  mere 
infirmity  or  old  age  on  the  part  of  the  testator. 

4.  Same — unreasonable  prejudice  against  relatives  is  not  ordi- 
narily ground  for  setting  aside  will.  An  unreasonable  prejudice 
against  relatives  is  not  ordinarily  ground  for  setting  aside  a  will, 
unless  it  can  be  explained  upon  no  other  ground  than  that  of  an 
insane,  delusion. 

5.  Same — unequal  division  of  testator's  property  does  not  show 
want  of  testamentary  capacity.  An  unequal  division  of  the  tes- 
tator's property  among  his  heirs  does  not,  of  itself,  justify  holding 
that  he  did  not  possess  testamentary  capacity. 

6.  Same — fact  that  testator  believed  in  a  dream  about  hidden 
treasure  does  not  invalidate  will  The  fact  that  the  testator  re- 
lated a  dream  he  had  had  about  hidden  treasure  and  said  he  be- 
lieved he  would  find  it  is  not  ground  for  holding  his  will  invalid, 
where  such  fact  in  no  way  appears  to  have  influenced  him  in  mak- 
ing the  will. 

7.  Same — what  does  not  show  want  of  testamentary  capacity. 
The  facts  that  the  testator  shed  tears  when  conversing  about  his 
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deceased  daughter  and  grew  excited  at  times  when  talking  about 
business  affairs  do  not  show  that  he  lacked  testamentary  capacity. 

8.  Same — effect  of  proof  that  testator  had  hardening  of  the  ar- 
teries. In  determining  the  effect  of  proof  that  the  testator,  an  old 
man,  had  hardening  of  the  arteries,  the  question  is  not  what  the 
tendency  of  such  disease  is,  but  what  the  effect  of  such  disease  was 
in  the  particular  case. 

9.  Same — person  capable  of  transacting  ordinary  business  has 
testamentary  capacity.  A  person  who  is.  capable  of  transacting 
ordinary  business  is  capable  of  making  a-  valid  will. 

10.  Same — a  witness  may  state  that  he  observed  no  change  in 
mental  condition  of  testator.  A  witness  who  was  present  when  the 
will  was  made  may  state  that  he  observed  no  change  in  the  testa- 
tor's mental  condition  then  from  other  times  he  had  seen  him. 

11.  Same — when  an  instruction  as  to  knowing  the  extent  of 
property  is  improper.  An  instruction  requiring,  as.  a  condition  of 
possessing  testamentary  capacity,  that  the  testator  know,  "without 
prompting,"  the  nature  and  extent  of  his  property  is  improper,  par- 
ticularly where  there  is  no  evidence  that  he  was  prompted  by  any- 
one when  he  was  making  the  will. 

12.  Same — when  instruction  as  to  justice  of  will  is  misleading. 
An  instruction  concerning  the  right  of  the  testator  to  leave  but 
a  small  amount  of  property  to  his  only  direct  heir  is  misleading, 
where  its  tendency  is  to  cause  the  jury  to  believe  they  had  a  right 
to  decide  whether  the  will  was  just  or  unjust  as  to  the  various 
relatives  and  give  their  verdict  accordingly. 

Appeal  from  the  Circuit  Court  of  Shelby  county;  the 
Hon.  Thomas  M.  Jett,  Judge,  presiding. 

Whitaker,  Ward  &  Pugh,  and  Steidley  &  Crock- 
ett, for  appellant. 

William  H.  Ragan,  and  George  B.  Rhoads,  for  ap- 
pellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  bill  filed  by  appellee,  Mary  E.  Carnahan,  to 
contest  the  will  of  her  grandfather,  Payton  A.  Bond,  of 
whom  she  was  the  only  heir-at-law.  After  an  answer  and 
replication  were  filed  an  issue  of  fact  was  submitted  to  the 
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jury  as  to  whether  the  instrument  in  question  was  the  last 
will  and  testament  of  Payton  A.  Bond,  deceased.  The  jury 
found  in  the  negative.  A  motion  for  new  trial  was  over- 
ruled and  a  decree  entered  in  accordance  with  the  verdict. 
Thereupon  this  appeal  was  prayed. 

The  will  was  executed  on  April  4,  19 10,  at  which  time 
Bond  was  seventy-two  years  of  age.  He  lived  until  May, 
1913.  His  wife  died  some  fifteen  years  previous  and  he 
never  afterward  re-married.  At  the  time  of  his  wife's  death 
they  had  one  child  living,  Julia  Ann.  After  his  wife  died 
Bond  lived  on  his  farm  in  Shelby  county  with  said  daughter, 
Julia  Ann,  and  her  husband,  William  Carnahan,  until  her 
death,  January  25,  1910.  She  left  surviving  two  children, 
one  of  whom  was  appellee,  then  fifteen  months  old,  and  the 
other  a  baby  just  born  and  who  died  within  a  few  days  after 
its  mother.  At  the  time  of  making  the  will  Bond  had  three 
sisters  living  and  one  sister  deceased,  who  left  surviving 
her  several  children  and  descendants  of  deceased  children. 
Very  shortly  after  the  will  was  executed  Bond  took  a  trip 
to  Oklahoma,  where  he  visited  relatives.  After  his  return 
he  lived  with  one  of  his  sisters  in  the  city  of  Pana,  Christian 
county,  Illinois,  until  the  time  of  his  death.  At  the  time 
the  will  was  made  he  owned  160  acres  of  land  in  Shelby 
county,  upon  which  he  and  his  son-in-law  were  then  resid- 
ing, besides  some  personal  property.  Some  time  thereafter 
he  purchased  a  house  and  lot  in  Pana,  which  he  continued  to 
own  until  the  time  of  his  death.  By  his  will  he  gave  his 
grand-daughter,  appellee  herein,  $100  and  all  his  household 
goods  and  effects.  To  his  sisters  then  living,  and  to  the 
heirs  of  the  deceased  sister,  he  gave  the  160-acre  farm, 
the  will  further  providing  that  all  other  personal  property, 
goods  and  chattels  should  go  to  the  heirs  theretofore  men- 
tioned. The  will  contained  no  residuary  clause  as  to  real 
estate,  and  consequently  the  house  and  lot  that  he  afterward 
acquired  in  the  city  of  Pana  would  descend  to  his  grand- 
daughter, appellee  herein. 
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The  bill  averred  that  Payton  A.  Bond,  the  testator,  was 
of  unsound  mind  and  memory  at  the  time  of  the  execution 
of  the  will ;  that  at  that  time  he  was  suffering  from  insane 
delusions  and  therefore  did  not  possess  testamentary  capac- 
ity. Upon  the  trial  of  the  case  appellant  produced  forty 
witnesses  wrho  testified  they  were  acquainted  with  the  testa- 
tor, and  that  in  their  opinion  he  was  capable  of  transacting 
ordinary  business  affairs  and  understood  the  nature  of  his 
property  and  the  natural  objects  of  his  bounty,  relating  vari- 
ous conversations  they  had  had  with  him  during  the  last  few 
years  of  his  life.  Among  this  number  were  old  acquaint- 
ances and  neighbors, — farmers,  physicians  and  bankers, — 
most  of  them  having  known  him  all  the  way  from  ten  to 
fifty  years,  and  many  testified  their  acquaintance  had  been 
of  an  intimate  nature.  On  behalf  of  appellee  thirteen  wit- 
nesses were  introduced,  the  majority  of  them  relatives  of 
her  father.  Most  of  these  thirteen  witnesses  testified  they 
had  seen  and  talked  with  Bond  near  the  time  he  executed 
the  will,  and  that  at  that  time  they  did  not  think  he  was  of 
sound  mind  and  memory  or  had  sufficient'mental  capacity  to 
transact  ordinary  business,  or  was  able  mentally  to  under- 
stand the  extent  of  his  property  or  who  his  relatives  were. 
It  is  apparent,  however,  from  the  testimony  of  at  least  one 
or  two  of  these  witnesses,  that  they  were  not  certain  on  this 
point.  The  allegations  of  the  bill  admit,  and  it  is  conceded 
in  the  briefs  of  appellee,  that  subsequent  to  the  execution  of 
the  will  the  testator  took  care  of  and  transacted  his  business. 
The  theory  of  counsel  for  appellee  is  that  mental  incapacity 
existed  at  the  time  of  the  execution  of  the  will  by  reason 
of  delusions,  jealousy  and  sickness,  from  which  he  subse- 
quently recovered  though  he  never  fully  regained  his  ordi- 
nary health. 

Appellant  contends  that  the  verdict  is  manifestly  against 
the  great  weight  of  the  evidence.  Appellee  contends  that 
this  question  cannot  be  raised  in  this  court  as  no  motion 
was  made  at  the  close  of  all  of  the  evidence  asking  for  a 
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peremptory  instruction,  citing  in  support  of  this  contention 
Dowie  v.  Sutton,  227  111.  183.  That  case  was  brought  to 
this  court  by  way  of  the  Appellate  Court.  What  was  there 
said  about  the  failure  to  give  a  peremptory  instruction  being 
a  waiver  of  the  question  as  to  whether  there  was  sufficient 
evidence  to  support  the  verdict  has  no  bearing  on  a  case  like 
this,  brought  here  directly  from  the  trial  court.  In  that  case 
the  court  cited  Long  v.  Long,  107  111.  210,  where  it  was  said 
the  rule  is  well  settled  by  the  previous  decisions  of  this  court 
that  in  will  contests  like  the  present  "the  finding  of  the  jury 
is  conclusive  unless  clearly  against  the  weight  of  evidence, 
[citing  authorities,]  and  in  this  respect  they  are  put  upon 
the  same  footing  with  cases  at  law.  Such  being  the  case,  it 
would  seem  to  follow — and  we  so  hold — the  finding  of  the 
Appellate  Court  in  conformity  with  the  verdict  of  the  jury 
is  conclusive  upon  all  questions  of  fact.  Ordinarily  the 
finding  of  the  facts  by  the  Appellate  Court,  in  a  chancery 
proceeding,  is  not  conclusive  on  this  court,  but  this  class  of 
cases,  under  the  construction  given  to  our  statute,  does  not 
fall  within  the  general  rule,  but  such  cases  are  treated  in 
this  respect,  as  we  have  already  seen,  as  actions  at  law." 
This  case  was  properly  brought  directly  to  this  court  be- 
cause a  freehold  was  involved.  In  all  cases  of  this  kind 
thus  brought  here  this  court  has  always  reviewed  the  evi- 
dence regardless  of  whether  a  peremptory  instruction  was 
asked  of  the  trial  court,  and  has  reversed  such  cases  when 
in  the  judgment  of  the  court  the  verdict  of  the  jury  was 
clearly  and  manifestly  against  the  weight  of  the  testimony. 
The  physician  who  attended  the  testator  at  the  time  of 
his  death*  had  known  him  for  about  ten  years  and  testified 
that  he  had  hardening  of  the  arteries,  and  that  this  condi- 
tion, in  the  three  or  four  years  before  his  death,  had  gradu- 
ally grown  worse ;  that  he  had  poor  circulation,  generally, 
but  mostly  complained  of  pain  in  his  feet;  that  his  death 
was  caused  by  gangrene,  beginning  in  one  of  his  feet,  which 
condition  was  superinduced  by  hardening  of  the  arteries; 
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that  a  man  of  the  age  of  the  testator  at  that  time  who  has 
been  active  in  his  life  is  more  or  less  troubled  with  harden- 
ing of  the  arteries.  We  judge  from  the  record  that  the  tes- 
tator had  been  in  fair  health  most  of  his  life.  There  is  evi- 
dence tending  to  show  that  he  had  an  attack  of  la  grippe  in 
December,  1909,  and  remained  in  bed  until  near  the  middle 
of  February;  that  he  was  troubled  at  the  same  time  with 
piles  and  fistula;  that  on  this  account  he  was  unable  to  at- 
tend either  the  funeral  of  his  daughter  on  January  25,  1910, 
or  that  of  the  new-born  child  four  days  later.  We  think  the 
weight  of  the  evidence  shows  that  he  was  up  and  around 
during  the  month  of  March  that  year,  going  on  business  or 
otherwise  to  Pana,  Assumption  and  other  near-by  places. 
There  is  some  evidence  on  the  part  of  appellee  that  during 
this  time  he  complained  that  his  head  troubled  him.  Two 
days  after  the  will  was  drawn  Dr.  Martin,  who  had  treated 
him  in  the  preceding  January  for  the  "grip,"  testified  he 
was  called  from  Tower  Hill  to  treat  him ;  that  on  April  6 
in  question  he  found  him  in  bed  with  a  high  temperature 
and  apparently  suffering  intensely,  and  that  the  cause  was 
an  abscess  just  over  the  nose,  in  the  forehead ;  that  he  saw 
him  later,  on  April  25,  and  the  abscess  had  broken  and  he 
was  practically  recovered.  He  testified,  also,  that  he  noticed 
that  the  testator's  arteries  were  hardening,  and  other  con- 
ditions arising  from  old  age.  This  is  substantially  all  the 
testimony  in  the  record  bearing  on  the  testator's  physical 
condition  during  the  last  three  or  four  years  of  his  life.  So 
far  as  the  record  discloses  he  was  in  fair  health,  consider- 
ing his  age,  after  April,  19 10,  until  his  final  sickness,  which 
lasted  only  a  few  days. 

In  the  forenoon  of  April  4,  1910,  testator  left  his  farm, 
where  he  was  residing  with  his  son-in-law,  William  Carna- 
han, and  walked  to  the  home  of  a  neighbor,  Joseph  Kelly, 
living  about  three  miles  and  a  half  away,  where  he  had  the 
will  in  question  drawn  by  Kelly.  Charles  Simmons,  another 
neighbor,  who  lived  about  a  mile  south  of  the  Bond  home, 
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testified  that  he  had  met  the  testator  going  to  Kelly's,  and 
the  two,  having  been  acquainted  for  years  and  having  often 
transacted  business  together,  stopped  and  had  quite  a  visit ; 
that  during  the  conversation  Bond  asked  Simmons  if  he  had 
seen  Kelly  pass  there  that  morning,  stating  that  he  was 
going  to  Kelly's  to  have  his  will  made ;  that  he  was  going 
to  take  a  trip  out  west  and  might  meet  with  an  accident  or 
might  get  sick,  and  he  wanted  his  business  matters  fixed  up 
before  he  went  away.  Simmons  further  stated  that  after 
they  parted  testator  went  on  toward  Kelly's  home.  Joseph 
Kelly,  who  drafted  the  instrument  here  in  question,  died  in 
May  thereafter.  His  wife  testified  that  the  testator  came  to 
their  house  the  morning  of  April  4  and  talked  with  her  hus- 
band about  making  his  will.  The  witness  had  known  tes- 
tator all  his  life  and  talked  with  him  on  that  day.  Her 
husband  and  testator  sat  down  at  a  table  to  write  the  will, 
Mrs.  Kelly  leaving  the  room.  After  the  will  was  written, 
some  time  that  afternoon,  Bond  left  to  get  someone  to  wit- 
ness it,  and  came  back  with  Isaac  Lockwood  and  George  W. 
Simpson,  who  signed  as  witnesses.  Mrs.  Kelly  further  tes- 
tified that  in  her  conversation  with  testator  he  spoke  of  his 
sisters  and  said  they  were  always  good  to  him  and  that  he 
wanted  to  leave  something  to  them,  and  also  spoke  of  his 
grand-daughter  (appellee  herein)  in  a  friendly  way;  that 
he  said  nothing  while  he  was  there  to  indicate  that  he  was 
angry  with  any  of  his  relatives.  Lockwood  and  Simpson 
were  plowing  in  a  field  about  a  quarter  of  a  mile  from  Kel- 
ly's house  when  the  testator  asked  them  to  witness  his  will. 
They  consented  and  walked  with  him  to  Kelly's,  where  the 
will  was  signed  and  witnessed.  They  talked  with  him  in  a 
general  way  from  the  field  to  the  house,  and  both  testified 
that  he  showed  no  anger  at  the  time  the  will  was  signed  or 
at  any  time  that  day  when  they  saw  him.  Both  of  these 
witnesses  had  known  him  for  years.  Mr.  and  Mrs.  Kelly, 
Lockwood  and  Simpson  were  the  only  ones  present  with  tes- 
tator in  the  house  at  the  time  the  will  was  signed  and  wit- 
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nessed.  The  three  that  were  living  all  testified  that  they 
believed  him  to  be  of  sound  mind  and  memory  at  that  time, 
and  that  he  was  able  to  transact  the  ordinary  business  affairs 
of  life  and  understood  what  property  he  owned,  who  were 
his  heirs  and  the  natural  objects  of  his  bounty.  Charles 
Simmons  testified  that  testator  on  that  or  the  next  evening 
came  to  his  house  and  drank  a  cup  of  coffee  at  the  supper 
table,  remaining  there,  visiting,  some  twenty  or  thirty  min- 
utes. Simmons  and  Simpson  saw  him  frequently  between 
the  time  the  will  was  drawn  and  the  date  of  his  death,  and 
both  testified  that  they  thought  he  had  testamentary  capac- 
ity at  all  of  their  interviews.  Many  farmers  who  lived  near 
Bond,  and  a  number  of  merchants  and  business  men  who 
had  known  him  and  met  him  before,  about  the  time  and 
after  the  will  was  drawn,  all  testified  substantially  to  the 
same  effect, — that  in  their  judgment  he  was  a  man  of  sound 
and  disposing  mind  and  memory.  The  physician  who  at- 
tended him  during  his  last  illness  testified  that  in  his  judg- 
ment Bond's  mental  condition  was  such  in  1910,  and  until 
his  death,  that  he  was  able  to  transact  ordinary  business 
affairs,  understand  what  property  he  owned  and  who  were 
his  relatives.  He  stated  on  cross-examination  that  a  per- 
son having  hardening  of  the  arteries  was  sometimes  affected 
thereby  so  that  he  might  be  predisposed  to  irrational  likes 
and  dislikes.  There  was,  however,  nothing  in  the  testimony 
of  this  witness  that  indicated  that  he  was  of  the  opinion 
that  the  testator  was  predisposed  in  this  way.  Dr.  Martin, 
to  whose  testimony  we  have  heretofore  referred  with  refer- 
ence to  treatment  for  an  abscess  on  April  6,  1910,  stated  on 
direct  examination  for  appellant  that  in  his  judgment,  in 
the  years  1909,  19 10  and  191 1,  testator  was  competent  to 
transact  the  ordinary  affairs  of  life  and  understood  the  ex- 
tent of  his  property,  who  were  his  heirs  and  the  natural  ob- 
jects of  his  bounty.  He  stated  on  cross-examination  that  on 
April  6,  191  o,  when  he  treated  testator  for  this  abscess,  he 
did  not  think  testator  was  in  condition  to  transact  ordinary 
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business,  and  that  from  what  the  testator  said  to  him  then 
and  what  he  saw,  the  condition  he  found  him  in  was  one 
that  in  his  opinion  had  existed  for  several  days.  We  do  not 
understand  this  witness*  testimony  as  stating,  as  contended 
by  counsel  for  appellee,  that  he  (the  doctor)  thought  testa- 
tor lacked  testamentary  capacity  at  that  time,  but  only  that 
he  was  in  such  pain  then  that  witness  would  not  say  he  was 
in  a  condition  to  transact  ordinary  business. 

There  was  nothing  in  the  testimony  of  any  of  the  forty 
witnesses  who  testified  for  the  appellant,  except  that  of  Dr. 
Martin,  to  which  we  have  just  referred,  that  could  in  any 
way  be  construed  as  indicating  that  the  testator  was  not  of 
sound  and  disposing  mind  and  memory  at  or  about  the  time 
the  will  was  executed  or  at  any  other  time,  or  that  there 
w^s  anything  in  his  actions  or  talk  that  in  the  slightest  de- 
gree indicated  that  he  was  possessed  of  an  insane  delusion 
or  harbored  an  unreasonable  jealousy  against  any  of  his 
relatives  or  friends.  It  would  serve  no  useful  purpose  to 
set  out  in  detail  the  testimony  of  all  these  forty  witnesses. 
They  are  all  in  substantial  accord  upon  the  issue  here  in- 
volved. 

Mrs.  Alta  Rowley,  who  was  a  niece  of  William  Carna- 
han, appellee's  father,  lived  in  testator's  family  from  the 
time  of  his  daughter's  death,  in  January,  1910,  until  June 
after  the  will  was  executed.  She  was  at  that  time  seventeen 
years  of  age  and  unmarried.  She  testified  that  she  thought 
testator  was  not  of  sound  mind  from  February  to  June  of 
that  year;  that  she  did  not  mean  that  he  was  of  unsound 
mind  at  all  times,  but  that  he  had  spells,  and  when  he 
had  these  spells  he  was  not  of  sound  mind ;  that  usually  he 
talked  naturally,  just  as  anyone  else  would,  but  would  get 
worked  up  and  nervous  at  times.  The  witness  further  tes- 
tified that  while  she  worked  there  Bond  proposed  marriage 
to  her ;  that  she  advised  him  to  get  someone  older  than  she 
was,  and  he  replied  she  was  his  choice ;  that  he  would  only 
live  a  few  years,  and  if  she  married  him  she  would  have  a 
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home  after  he  was  gone  and  could  take  someone  younger; 
that  he  never  talked  to  her  about  marriage  but  this  once; 
that  she  overheard  him  ask  Mrs.  Halbrook,  who  was  then 
living  there,  to  marry  him. 

Mrs.  Mary  Halbrook  (now  Mrs.  Carnahan,  the  wife  of 
appellee's  father,)  testified  that  from  February  20  to  April  4, 
1910,  testator  was  not  of  sound  mind  and  memory,  did  not 
understand  what  property  he  owned  or  its  value  or  who  his 
relatives  were ;  that  she  had  known  the  testator  as  long  as 
she  was  old  enough  to  remember,  and  that  she  was  keeping 
house  for  him  and  Carnahan,  with  the  assistance  of  the  wit- 
ness last  referred  to,  after  Mrs.  Carnahan's  death  until  she 
married  Carnahan,  in  June  of  that  year.  She  testified  that 
the  testator  proposed  marriage  to  her  in  March,  19 10;  that 
during  that  conversation  he  asked  her  if  she  would  drop  one 
of  her  admirers  and  marry  him;  that  if  she  would  do  that 
she  would  have  a  home  the  rest  of  her  days.  She  testified 
that  during  that  or  another  conversation  on  the  subject  he 
asked  her  whether  she  was  engaged  to  Oscar  Pope  or  Wil- 
liam Carnahan,  saying  it  was  all  right  if  she  was  going  to 
marry  the  former  but  he  did  not  want  her  to  marry  Carna- 
han; that  he  stated  that  if  she  did  not  marry  him  he  would 
change  his  will  and  go  out  west ;  that  when  she  refused  him 
he  became  sullen  and  remained  in  that  condition  for  sev- 
eral days ;  that  during  these  talks  about  marriage  he  would 
sometimes  cry  and  seem  quite  excited ;  that  the  last  conver- 
sation he  had  with  her  about  this  matter  was  April  4,  1910; 
that  she  did  not  see  him  again  until  late  that  evening.  Mrs. 
Carnahan  further  testified  that  when  Bond  came  home  after 
the  will  was  drawn  he  was  taken  sick  in  the  night,  and  the 
next  morning  Dr.  Martin  was  called  and  treated  him  for  the 
abscess  heretofore  referred  to.  The  witness  further  stated 
that  during  her  conversations  with  the  testator  he  had  talked 
about  some  money  he  said  his  father  had  buried  on  the  old 
home  place  by  a  stump,  and  that  he  had  dug  for  this  money 
and  believed  he  would  be  able  to  find  it.    The  witness  fur- 
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ther  testified  that  she  had  been  married  three  times  and 
that  she  had  been  divorced  from  her  second  husband ;  that 
shortly  before  the  testator  had  proposed  to  her  she  had  been 
engaged  to  Oscar  Pope,  but  had  broken  that  engagement 
prior  to  her  talks  with  the  testator. 

William  Carnahan,  the  father  of  appellee,  testified  that 
he  believed  that  when  the  testator  left  home  on  the  morning 
of  April  4,  1910,  he  knew  what  he  was  talking  about  and 
had  sense  enough  to  know  who  his  relatives  were  and  what 
property  he  owned.  He  testified  that  after  the  testator's 
daughter's  death  he  (the  witness)  told  Bond  he  did  not 
know  what  he  was  going  to  do  with  appellee;  that  he  did 
not  see  how  he  could  take  care  of  her  and  keep  the  home ; 
that  he  had  about  decided  to  put  her  in  an  orphanage ;  that 
testator  broke  down  and  cried  and  said  to  the  witness  to  get 
somebody  to  come  and  keep  house ;  that  he  did  not  want  the 
child  taken  away;  that  it  was  not  right  to  take  her  to  a 
strange  place ;  that  because  of  this  they  got  Mrs.  Halbrook 
and  Alta  Hoover  (now  Mrs.  Rowley)  to  keep  house  for 
them  and  look  after  the  little  girl;  that  he  (the  witness) 
had  a  sale  of  some  personal  property  on  testator's  farm  in 
March,  1910,  and  that  the  testator  on  the  day  of  the  sale 
began  piling  up  some  chairs  and  a  patent  churn  and  wash- 
ing machine  and  articles  of  furniture  that  he  owned  and  said 
he  was  going  to  sell  them  at  the  sale ;  that  he  looked  at  the 
witness  with  a  glare  in  his  eyes  when  talking  about  the  sub- 
ject; that  he  finally  decided  not  to  sell  the  goods  and  said 
he  would  leave  them  to  Mary,  the  appellee;  that  testator 
was  a  peculiar  man,  with  a  very  high  temper  at  times,  and 
that  he  would  get  mad  and  go  all  to  pieces,  and  you  could 
not  reason  with  him  during  these  mad  spells;  that  during 
the  spring  of  1910  testator  had  a  row  with  him  about  the 
way  he  was  plowing  the  garden.  The  testimony  in  the  rec- 
ord tends  to  show  that  William  Carnahan  had  trouble  at 
one  time  with  his  wife,  testator's  daughter,  and  that  they 
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were  separated,  but  that  several  years  before  her  death  they 
began  living  together  again. 

George  Kelly,  the  brother  of  the  man  who  drew  the  in- 
strument in  question,  testified  that  he  met  the  testator  on 
the  morning  of  April  4  at  the  cross-roads  near  his  brother's 
place  and  that  they  had  quite  a  long  talk ;  that  the  testator 
talked  about  his  proposal  to  Mary  Halbrook;  that  he  told 
Kelly  of  a  dream  he  had  of  money  in  a  glass  jar  buried  by 
an  old  stump;  that  during  the  conversation  testator  cried 
and  wrung  his  hands  and  waved  his  arms  to  such  an  extent 
as  to  scare  a  team  of  horses  that  approached,  driven  by  a 
lady,  so  that  they  wheeled  around  and  started  in  the  other 
direction  and  witness  was  compelled  to  help  her  get  them 
under  control  again.  The  witness  was  not  asked,  and  did 
not  state,  just  what  he  did  with  his  own  horse  and  buggy 
during  these  proceedings.  This  witness  testified  he  did  not 
think  the  testator  was  of  sound  mind.  He  is  a  brother-in- 
law  of  appellee's  father. 

The  wife  of  George  Kelly,  sister  of  William  Carnahan, 
also  testified  that  she  did  not  think  the  testator  was  of  sound 
mind  at  the  time  the  will  was  executed ;  that  she  saw  him 
at  her  house  on  April  5,  19 10,  and  that  the  way  he  talked 
then  she  did  not  know  whether  he  had  mental  power  to 
know  what  property  he  owned  or  not ;  that  he  told  her  on 
that  day  that  he  had  fixed  it  so  that  the  appellee  would  get 
everything. 

Mr.  and  Mrs.  George  Morgan  testified  that  they  lived 
near  the  home  of  testator;  that  on,  or  a  day  or  two  be- 
fore, the  fourth  of  April  (they  could  not  fix  the  date  with 
certainty)  the  testator  visited  them  at  their  home  and  was 
complaining  bitterly  of  William  Carnahan;  that  he  was 
also  complaining  of  his  forehead.  Mrs.  Morgan  testified 
that  what  he  said  did  not  sound  sensible,  and  that  it  sounded 
"like  a  man  that  was  insane."  Her  reason  for  this  belief 
was,  apparently,  that  he  stated  he  was  not  going  to  stay 
any  longer  on  his  farm  because  Carnahan  did  not  want  him 
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around,  and  that  she  thought  this  sounded  like  an  insane 
man.  Both  she  and  her  husband  testified  that  he  said  he  had 
had  trouble  with  Carnahan  about  plowing  the  garden,  and 
other  things.  Both  of  them  stated  that  they  did  not  think 
he  was  of  sound  mind  on  the  day  in  question. 

Some  of  the  witnesses  for  the  appellee  testified  to  addi- 
tional details  as  to  what  they  alleged  were  the  testator's  pe- 
culiarities about  the  time  the  will  was  executed.  Two  of 
them  stated  they  heard  him  talking  aloud  to  himself  about 
his  property  when  confined  to  his  bed  with,  la  grippe,  the 
winter  previous  to  the  execution  of  the  will.  Others  testi- 
fied as  to  his  worrying  over  business  affairs  on  the  ground 
that  some  money  he  had  loaned  was  not  paid  according  to 
agreement,  and  that  he  expressed  a  fear  he  would  not  have 
enough  to  live  on  in  his  old  age.  Several  witnesses  also 
stated  that  the  testator  told  them  he  was  worrying  as  to 
the  future  life  of  his  daughter,  until  he  found  something, 
by  studying  the  Bible,  with  reference  to  a  woman  dying  in 
childbirth  that  greatly  relieved  him. 

We  have  set  out,  in  the  main,  the  substantial  facts  relied 
on  by  counsel  for  appellee  to  show  the  mental  incapacity  of 
the  testator.  It  is  urged  that  he  was  possessed  of  insane 
delusions*.  The  principal  grounds  relied  on  to  support  this 
argument  were  his  proposal  of  marriage  to  the  two  women, 
Mrs.  Halbrook  and  Miss  Hoover,  his  alleged  unreasonable 
prejudice  toward  his  son-in-law,  William  Carnahan,  and  his 
extreme  excitability  when  talking  about  his  daughter's  death 
and  other  matters  of  great  interest  to  him. 

Infirmity  from  old  age  does  not  render  a  person  in- 
capable of  making  a  will,  unless  such  infirmity  has  so  far 
impaired  the  testator's  mind  that  he  is  incapable  of  under- 
standing his  business  at  the  time  he  is  engaged  in  making 
the  will.  {Schmidt  v.  Schmidt,  201  111.  191.)  To  sustain 
an  allegation  of  want  of  testamentary  capacity  something 
more  must  be  shown  than  mere  physical  disease  and  old  age 
on  the  part  of  the  testator.     {Woodman  v.  Illinois  Trust 
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and  Savings  Bank,  211  111.  578,  and  cases  cited;  Waters  v. 
Waters,  222  id.  26.)  An  insane  delusion  which  will  render 
one  incapable  of  making  a  will  is  difficult  to  define.  This 
court  has  said  that  it  is  a  belief  in  a  state  or  condition  of 
things  in  the  existence  of  which  no  rational  person  would 
believe.  (Schneider  v.  Manning,  121  111.  376;  $nellv.  W el- 
don,  243  id.  496.)  Again,  it  has  been  stated  that  an  in- 
sane delusion  is  a  belief  in  something  impossible  in  the 
nature  of  things,  or  impossible  under  the  circumstances  sur- 
rounding the  individual,  which  refuses  to  yield  either  to  evi- 
dence or  reason.  (Scott  v.  Scott,  212  111.  597;  Drum  v. 
Capps,  240  id.  524;  Louby  v.  Key,  258  id.  558.)  Preju- 
dice of  the  testator  against  a  relative  is  not  ground  for  set- 
ting aside  a  will  unless  it  can  be  explained  upon  no  other 
ground  than  that  of  an  insane  delusion.  A  person  may  be 
prejudiced  against  some  of  his  children  or  persons  who  are 
the  natural  objects  of  his  bounty  and  make  unfair  remarks 
about  them  without  having  a  proper  foundation  for  his 
conduct,  but  it  does  not  necessarily  follow  that  he  is  with- 
out testamentary  capacity.  Unreasonable  prejudice  against 
relatives  is  not  ordinarily  ground  for  invalidating  a  will. 
That  can  only  be  done  when  the  testator's  aversion  is  shown 
to  be  the  result  of  an  insane  delusion,  his  conduct  not  being 
able  to  be  explained  on  any  other  ground.  (Nicewander 
v.  Nicewander,  151  111.  156;  Schmidt  v.  Schmidt,  supra; 
Scott  v.  Scott,  supra;  Snell  v.  Weldon,  239  111.  279 ;  Drum 
v.  Capps,  supra.)  An  unequal  division  of  testator's  prop- 
erty among  his  heirs  does  not,  of  itself,  justify  the  court 
in  holding  that  testator  did  not  possess  testamentary  capac- 
ity. The  testator  has  the  undoubted  right  to  dispose  of  his 
property  as  he  thinks  best,  and  the  fact  that  it  is  unequally 
divided  among  those  who  have  claims  on  his  bounty  does 
not  impair  the  validity  of  the  will.  It  is  only  a  circumstance 
which  the  jury  may  consider,  in  connection  with  other  evi- 
dence, in  passing  upon  the  soundness  of  mind  of  the  testa- 
tor.   (Cunniff  v.  Cunniff,  255  111.  407 ;  Schmidt  v.  Schmidt, 
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supra.)  It  cannot  be  presumed  that- the  testator  is  insane 
merely  because  his  father  was  insane.  Until  the  disease 
manifests  its  presence  we  cannot  infer  its  existence  in  the 
mind  of  the  person  in  question.  (Snozv  v.  Benton,  28  111. 
306.)  The  fact  that  a  person  believes  in  witchcraft,  clair- 
voyance, spiritual  influences,  presentiments  of  the  occur- 
rences of  future  events,  dreams,  mind-reading,  and  the  like, 
does  not  necessarily  affect  the  validity  of  his  will.  Mani- 
festly, a  man's  belief  cannot  be  made  a  test  of  sanity.  When 
we  leave  the  domain  of  experience  or  knowledge  and  enter 
upon  the  field  of  belief  the  range  is  limitless,  extending  from 
the  highest  degree  of  rationality  to  the  wildest  dreams  of 
superstition.  What  to  one  man  may  be  a  reasonable  belief 
is  to  another  wholly  unreasonable.  While,  under  certain 
circumstances,  belief  in  what  men  generally  understand  to 
be  supernatural  may  tend  to  prove  insanity,  it  is  well  known 
that  some  of  the  brightest  and  clearest  intellects  have  hon- 
estly believed  in  spiritualism  and  other  apparently  super- 
natural influences.  (Whipple  v.  Eddy,  161  111.  114,  and 
cases  cited. )  It  is  the  settled  law  that  testamentary  capacity 
cannot  be  determined,  alone,  by  what  one  believes,  nor  by 
the  character  of  the  tales  he  tells  concerning  hidden  treasure, 
spirits,  spooks  and  supernatural  things.  Where  the  acts  of 
the  testator  in  the  conduct  of  his  business  affairs  and  in  his 
ordinary  life  are  uniformly  intelligent,  rational  and  reason- 
able, proof  that  he  has  related  stories  concerning  hidden 
treasures  that  in  no  way  appear  to  have  influenced  him  in 
the  execution  of  his  will  does  not  prove  testamentary  in- 
capacity. (Wait  v.  Westfall,  68  N.  E.  Rep.  [Ind.]  271; 
Middleditch  v.  Williams,  4  L.  R.  A.  [N.  J.]  738.)  The 
fact  that  the  testator  shed  tears  when  conversing  about  his 
daughter  or  grew  excited  when  talking  about  business  af- 
fairs that  were  troubling  him  does  not,  in  itself,  prove  that 
he  lacked  testamentary  capacity  at  the  time  he  executed  the 
will.  Whether  hardening  of  the  arteries  has  affected  the 
mind  is  not  a  question  of  what  the  tendency  of  that  disease 
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is,  but  the  proof  must  be  as  to  its  effect  in  the  particular 
case.  (Brainard  v.  Brainard,  259  111.  613;  Drum  v.  Capps, 
supra.)  It  is  difficult  to  adopt  any  absolute  or  fixed  rule  as 
to  what  will  constitute  insanity  in  all  cases.  Temperament, 
nervous  force  and  physical  organization  differ  in  infinite 
degree,  and  these  may  all  have  a  direct  or  remote  influence 
upon  the  intellect.  While  each  case  must  depend  in  some 
measure  upon  its  special  facts,  it  is  the  settled  law  that  a 
person  who  is  capable  of  transacting  ordinary  business  is 
capable  of  making  a  valid  will;  that  is,  if  he  is  capable  of 
acting  in  all  ordinary  affairs  he  possesses  testamentary  ca- 
pacity. The  derangement,  to  incapacitate  the  person  from 
making  a  valid  will,  must  be  of  that  character  which  renders 
him  incapable  of  understanding  the  effect  and  consequences 
of  his  act.  It  must  be  a  want  of  capacity  which  prevents 
him  from  reasoning  correctly  and  from  understanding  the 
relation  of  cause  and  effect  in  ordinary  business  matters. 
(Meeker  v.  Meeker,  75  111.  260.)  That  an  old  man  in  the 
condition  of  the  testator,  after  his  daughter's  death  should 
want  a  home  and  would  be  looking  for  a  wife  and  compan- 
ion certainly  cannot,  under  the  circumstances  shown  in  this 
record,  be  very  strong  proof  of  unsoundness  of  mind.  Such 
a  desire  is  usually  recognized  as  strong  proof  of  a  sane 
mind.  If  his  home  life  with  his  son-in-law  was  not  pleas- 
ant,— and  the  evidence  tends  strongly  to  show  it  was  not, — 
it  would  be  most  natural  that  he  should  be  thinking  of  how 
he  could  bring  about  proper  home  surroundings  for  himself. 
On  this  point,  however,  the  character  of  the  evidence  tend- 
ing to  prove  this  desire  on  the  testator's  part  may  well  be 
subject  to  close  scrutiny.  All  who  testified  to  this  fact,  with 
one  exception,  were  relatives  of  William  Carnahan.  One 
of  them  was  his  present  wife,  whose  experiences  in  matri- 
mony, as  shown  by  her  own  evidence,  are  certainly,  not  such 
as  to  justify  any  strong  reliance  upon  her  statement  that 
such  an  offer  of  marriage  was  proof  of  an  unsound  mind. 
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Counsel  for  appellee  contend  that  the  record  shows  con- 
clusively that  there  was  no  ground  for  the  testator  having  a 
dislike  for  his  son-in-law,  William  Carnahan.  A  number 
of  the  witnesses  testified  that  the  testator  had  said  to  them 
that  he  always  got  along  well  with  Carnahan  and  had  been 
treated  right  by  him.  Other  witnesses,  however,  some  of 
whom  testified  for  appellee,  said  positively  that  the  testator 
claimed  that  he  had  trouble  with  Carnahan.  Manifestly,  the 
conditions  were  such  that  he  did  not  care  to  live  at  his  old 
home,  on  his  own  farm,  after  his  daughter's  death. 

If  it  be  admitted  that  Dr.  Martin  is  correct  as  to  the 
date  (April  6,  19 10,)  when  he  treated  the  testator  for  the 
abscess  above  his  nose,  it  is  most  improbable  from  the  evi- 
dence in  the  record  that  this  abscess  was  causing  him  severe 
pain  or  making  him  trouble  in  marked  degree  on  April  4, 
the  day  the  will  was  executed.  No  person  testifying  for 
appellee  testified  that  he  did  or  said  anything  on  that  day 
that  indicated  that  he  was  suffering  physically.  If  the  wit- 
ness George  Kelly  is  correct  as  to  the  time  when  he  met  the 
testator  on  the  road  to  his  brother's,  and  if  his  testimony  is 
conceded  to  be  correct  as  to  the  talk  and  actions  of  Bond 
at  that  time,  it  by  no  means  follows  that  this  proves  that 
the  testator  lacked  testamentary  capacity  on  the  day  in 
question.  The  testimony  of  all  the  witnesses  in  the  record 
proves  conclusively  that  for  some  time  before  the  execution 
of  the  will  the  testator  had  been  up  and  around  and  attend- 
ing to  his  business  affairs;  that  he  was  physically  able  to 
walk  miles  by  himself ;  that  the  son-in-law  did  not  seem  to 
think  it  was  at  all  improper  for  the  testator  to  leave  home 
at  any  time  he  desired;  that  he  went  alone,  on  foot,  to 
Joseph  Kelly's  house  on  the  day  in  question,  and  the  four 
witnesses  who  were  present  on  that  day  at  that  house  ahd 
talked  with  him  saw  or  heard  nothing  that  indicated  in  the 
slightest  degree  that  he  was  not  as  mentally  sound  and  vig- 
orous as  would  be  expected  of  any  man  of  his  age.  The 
evidence  also  shows  conclusively  that  although  he  did  not 
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return  to  his  home  until  the  next  evening,  or  later,  the  son- 
in-law  or  his  present  wife  did  not  think  such  actions  on  tes- 
tator's part  were  at  all  out  of  the  way.  Furthermore,  there 
is  not  a  scintilla  of  testimony  offered  by  any  witness  that 
after  April,  1910,  the  testator  did  or  said  anything  that  in- 
dicated that  he  was  not  of  sound  mind  or  memory.  It  is 
conceded  by  counsel  for  appellee  that  there  is  no  evidence  of 
that  character.  The  witnesses  who  testified  for  appellant  as 
to  the  testamentary  capacity  of  testator  were  most  of  them 
fully  as  well  qualified  by  long  acquaintance  with  him,  and  in 
every  other  way,  to  judge  of  his  mental  capacity  as  any  of 
the  witnesses  for  appellee.  The  great  majority  of  witnesses 
for  appellant  were  not  interested  in  any  manner  in  this  liti- 
gation. The  same  cannot  be  said  as  to  the  majority  of  the 
witnesses  who  testified  for  appellee.  On  this  record  we  can 
reach  no  other  conclusion  than  that  the  great  weight  of  the 
testimony  is  against  the  verdict  of  the  jury  on  the  question 
of  the  testator's  testamentary  capacity. 

The  attesting  witness  Simpson  was  asked  the  question 
what  Bond's  appearance  was  on  the  day  that  he  signed  the 
will.  The  witness  replied  that  "he  was  just  that  day  as  he 
was  any  other  day  that  I  ever  saw  him."  This  answer  was 
stricken  out  by  the  trial  court  on  motion  of  counsel  for  ap- 
pellee, as  was  another  answer  of  the  same  witness  that  he 
did  not  observe  any  change  in  testator,  and  the  same  ruling 
was  made  as  to  a  question  asked  of  the  other  subscribing 
witness.  The  trial  court's  ruling  on  this  question  is  in  con- 
flict with  the  rule  laid  down  by  this  court  in  Kellan  v.  Kel- 
lan,  258  111.  256,  where  we  said  that  it  was  proper  for  the 
witnesses  to  state  that  they  had  not  observed  any  change  in 
the  mental  condition  of  the  testator ;  that  as  witnesses  can 
testify  as  to  the  mental  condition  of  the  testator  before  and 
after  the  time  the  will  was  executed,  this  would  necessarily 
result  in  a  direct  or  indirect  comparison. 

Counsel  for  appellant  insist  that  the  court  erred  in  giv- 
ing various  instructions  for  appellee.     Among  others,  they 
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urge  that  instruction  5  so  given  was  incorrect.  That  in- 
struction states  that  the  testator,  at  the  time  he  executed  the 
will,  in  order  to  possess  the  sound  mind  and  memory  re- 
quired by  law,  must  have  had  "the  strength  and  clearness  of 
mind  sufficient  to  know  in  general,  without  prompting,  the 
nature  and  extent  of  his  property,  the  persons  who  were  the 
natural  objects  of  his  bounty  and  their  relation  to  him  and 
natural  claims  upon  him,  and  he  must  know  and  understand 
what  he  is  doing  and  be  able  to  keep  things  in  his  mind  long 
enough  to  form  a  rational  judgment  in  regard  to  them." 
In  view  of  the  nature  of  the  evidence  in  this  record  we 
think  this  instruction  was  wrong  in  using  the  tenp  "without 
prompting."  There  is  not  the  slightest  evidence  in  the  rec- 
ord that  he  required  or  had  any  prompting  at  the  time  the 
will  was  executed.  On  the  contrary,  all  the  evidence  as 
to  what  he  said  and  did  at  the  time  the  will  was  executed 
showed  that  he  was  not  prompted  in  any  way.  Further- 
more, this  court  has  never  laid  down  the  rule  of  law  that 
it  was  essential  that  testator  should  have  sufficient  strength 
of  mind  to  know  what  property  he  owned  "without  prompt- 
ing." So  far  as  we  are  advised  such  a  rule  has  never  been 
laid  down  by  any  authority.  Nothing  was  said  by  this  court 
in  Piper  v.  Andricks,  209  111.  564,  that  should  be  construed 
as  holding  to  the  contrary. 

Appellee's  instruction  10  is  also  criticised.  It  stated  that 
the  jury  were  instructed  "that  while,  as  a  matter  of  law, 
Payton  A.  Bond,  if  he  at  the  time  was  of  sound  mind  and 
memory,  had  a  right  to  cut  off  his  grandchild,  Mary  E.  Car- 
nahan, (who,  had  he  died  without  a  will,  would  have  in- 
herited all  of  his  property,)  with  but  $100,  and  had  a  right 
to  give  the  rest  of  his  property  to  persons  who  would  not 
have  been  his  heirs-at-law  had  he  died  without  making  a 
will,  yet  if,  in  fact,  at  the  time  he  made  said  will  he  did  not 
possess  the  sound  mind  and  memory  required  by  law,  then 
he  had  no  right  to  cut  her  off  with  this  $100  and  give  his 
property  to  persons  not  his  heirs."    This  instruction  is  er- 


Digiti 


zed  by  G00gle 


Dh.M4.]  Carnahan  v.  Hamilton.  527 

roneous  in  assuming  that  he  gave  his  grand-daughter  only 
$100.  The  will  showed  that  he  gave  her  also  the  personal 
property  that  he  owned  at  the  time  of  his  death.  Counsel 
for  appellee  argue  that  the  testimony  shows  that  this  per- 
sonal property  amounted  to  very  little.  The  record  is  not  at 
all  clear  as  to  its  value.  But  there  is  a  more  serious  objec- 
tion to  the  instruction.  The  tendency  of  an  instruction  so 
worded  would  be  to  cause  the  jury  to  think  they  had  a  right 
to  decide  whether  the  will  was  just  or  unjust  as  to  the  va- 
rious relatives.  This  court  has  frequently  said  in  contests 
concerning  wills,  where  the  testator  has  made,  or  seemingly 
made,  an  unequal  or  inequitable  distribution  of  his  property 
among  those  related  to  him,  that  there  is  a  disposition  in  the 
minds  of  most  men  to  seek  to  hold  the  will  invalid;  that 
such  an  inclination  has  been  found  to  exist  in  the  minds  of 
most  jurors  to  such  an  extent  that  it  cannot  be  controlled 
by  instructions ;  that  while  the  law  is  that  the  testator  may 
make  such  disposition  of  his  property  as  he  sees  fit  and  may 
bestow  his  bounty  where  he  wishes,  "the  common  mind  is 
disinclined  to  recognize  it,  and  jurors  will  too  frequently 
seize  upon  any  pretext  for  finding  a  verdict  in  accordance 
with  what  they  regard  as  natural  justice."  (Nieman  v. 
Schnitker,  181  111.  400,  and  cases  cited.)  The  jury  has  noth- 
ing to  do  with  the  equity  or  inequity  of  the  will.  (Ruth- 
erford v.  Morris,  77  111.  397.)  Appellee  had  no  property 
rights  in  testator's  property  and  therefore  could  not  be  de- 
prived or  "cut  off"  from  them.  Instructions  similar  to  this 
were  held  error  in  Brainard  v.  Brainard,  supra,  and  Row- 
cliff e  v.  Belson,  261  111.  566. 

Instruction  8  given  for  appellee  was  also  erroneous  in 
telling  the  jury  that  if  the  testator  "at  times  had  attacks  of 
mental  derangement,  anger  and  jealousy,  which,  while  the 
attacks  were  upon  him,  rendered  him,  during  their  continu- 
ance, of  unsound  mind  and  memory,"  and  if  they  believed, 
from  the  evidence,  that  at  the  time  he  executed  the  pur- 
ported will  he  was  suffering  from  one  of  these  attacks,  they 
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should  find  the  will  not  valid.  There  is  no  evidence  that  at 
the  time  he  executed  the  will  at  the  house  of  Joseph  Kelly 
he  was  moved  by  anger  or  jealousy  or  was  suffering  from 
one  of  these  attacks. 

Counsel  for  appellant  argue  that  several  other  instruc- 
tions given  for  appellee  were  erroneous.  While  they  may 
be  subject  to  criticism  in  some  particulars  along  the  same 
lines  as  the  instructions  already  referred  to,  we  do  not  deem 
them  so  misleading  as  to  require  consideration  at  our  hands. 

What  has  already  been  said,  together  with  what  is  laid 
down  in  the  cases  cited  in  this  opinion,  indicates  clearly  the 
general  rules  of  law  that  should  govern  in  the  trial  of  a 
case  of  this  character.  To  discuss  in  detail  all  of  these  vari- 
ous questions  raised  would  be  to  unduly  extend  this  opinion, 
already  too  long. 

The  decree  of  the  circuit  court  must  be  reversed  and  the 
cause  remanded  to  the  circuit  court  for  further  proceedings 
not  in  conflict  with  the  views  herein  expressed. 

Reversed  and  remanded. 


The  People  ex  rel.  Robert  Hewitt,  County  Collector,  Ap- 
pellee, vs.  The  Chicago,  Indiana  and  Southern 
Railroad  Company,  Appellant. 

Opinion  filed  December  16,  1914. 

1.  Taxes — district  road  tax  levied  after  law  was  repealed  is  in- 
valid. A  district  road  tax  not  levied  until  after  the  law  authoriz- 
ing it  had  been  repealed  is  invalid. 

2.  Same — a  county  board  has  power  to  levy  tax  for  State  aid 
roads.  A  county  board  has  power  to  levy  a  tax  to  raise  money 
tor  State  aid  roads.  {People  v.  Kankakee  and  Seneca  Railroad 
Co.  ante,  p.  497,  followed.) 

Appeal  from  the  County, Court  of  Kankakee  county; 
the  Hon.  A.  W.  Deselm,  Judge,  presiding. 
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W.  R.  Hunter,  (Bertrand  Walker,  of  counsel,) 
for  appellant. 

Wayne  H.  Dyer,  State's  Attorney,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  was  an  application  in  the  county  court  of  Kanka- 
kee county  for  judgment  and  order  of  sale  against  the  Chi- 
cago, Indiana  and  Southern  Railroad  Company  for  certain 
taxes  ctf  1913  alleged  to  be  delinquent.  Objections  were 
filed  to  that  part  of  the  county  tax  levied  for  State  aid 
roads  and  to  the  district  road  taxes  levied  in  the  town  of 
Norton,  in  said  county.  The  objection  to  the  levy  for  State 
aid  roads  is  that  the  county  board  had  no  authority  to  levy 
such  tax.  The  objection  to  the  road  taxes  levied  in  the 
town  of  Norton  is  that  the  law  under  which  said  taxes  were 
levied  was  repealed  by  the  general  revision  of  the  Road  law 
which  went  into  force  July  1,  1913,  and  that  said  tax  was 
not  levied  until  in  September  after  the  repealing  act  went 
into  force.  These  objections  were  both  overruled  and  ap- 
pellant has  perfected  an  appeal  to  this  court. 

Appellee  concedes  in  the  brief  filed  in  this  court  that 
the  objection  to  the  district  road  taxes  in  the  town  of  Nor- 
ton is  a  valid  objection  and  that  the  same  should  have  been 
sustained.  The  repeal  of  the  law  prior  to  the  levy  of  the 
tax  puts  an  end  to  the  power  to  levy  the  same,  and  this 
objection  should  have  been  sustained.  People  v.  Toledo, 
St.  Louis  and  Western  Railroad  Co.  249  111.  175. 

The  objection  to  the  tax  levied  for  State  aid  roads  is 
the  same  objection  that  has  received  the  consideration  of 
this  court  in  People  v.  Kankakee  and  Seneca  Railroad  Co. 
(ante,  p.  497.)  For  the  reasons  given  in  that  case  the  ob- 
jection to  this  tax  was  properly  overruled. 

The  judgment  of  the  county  court  will  be  affirmed  in 
so  far  as  it  affects  the  State  aid  road  tax  and  reversed  as 
to  the  district  road  tax  of  the  town  of  Norton. 

265  -  34  Reversed  in  part  and  remanded. 
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The  People  ex  rel.  Joseph  L.  Thomas,  County  Collector, 
Appellee,  vs.  The  Wabash  Railroad  Company,  Ap- 
pellant. 

Opinion  Hied  December  16,  1914. 

1.  Taxes — the  county  board  may  levy  tax  for  State  aid  roads. 
Raising  money  for  a  county's  share  of  the  expense  of  building 
State  aid  roads  has  been  made  a  county  purpose  by  the  Roads  and 
Bridges  act  of  191 3,  and  the  permissive  language  of  section  22  of 
such  act  with  reference  to  applying  funds  on  hand  or  voting  to  is- 
sue bonds  does  not  exclude  the  exercise  by  the  county  board  of 
its  general  power  to  levy  taxes  for  such  purpose.  (People  v.  Kan- 
kakee and  Seneca  Railroad  Co.  ante,  p.  497,  followed.) 

2.  Same — county  board  still  has  power  to  aid  in  construction  of 
bridges  aside  from  section  35  of  the  act  of  1913.  Section  35  of  the 
Roads  and  Bridges  law  of  191 3,  which  embodies  the  provisions  of 
the  act  of  1877,  has  merely  taken  away  the  discretion  of  the  county 
board,  under  certain  conditions,  to  refuse  to  aid  towns  in  con- 
structing bridges  by  making  such  aid  compulsory,  but  it  has  not 
deprived  the  county  board  of  power  to  furnish,  under  other  condi- 
tions, such  aid  to  towns  in  the  construction  of  bridges  as  it  may 
deem  expedient,  under  the  authority  of  section  56  of  the  act  relat- 
ing to  counties. 

Appeal  from  the  County  Court  of  Adams  county ;  the 
Hon.  Lyman  McCarl,  Judge,  presiding. 

J.  L.  Minnis,  N.  S.  Brown,  and  Wilson  &  Schmie- 
deskamp,  for  appellant. 

John  T.  Inchram,  for  appellee. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

The  county  court  of  Adams  county  overruled  objec- 
tions of  the  appellant  to  the  application  of  the  county  col- 
lector for  judgment  and  order  of  sale  for  two  items  of  the 
county  taxes, — one  of  $5000  for  the  construction  of  State 
aid  roads  and  the  other  of  $11,000  for  bridges, — under  sec- 
tion 56  of  chapter  34  of  the  Revised  Statutes.  Judgment 
with  order  of  sale  was  entered  and  an  appeal  was  taken. 
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The  objection  to  the  item  of  $5000  for  State  aid 
roads  was  the  same  which  was  made  in  several  other  cases 
brought  to  this  court  by  appeal,  and  was  that  the  only  meth- 
ods by  which  county  boards  could  provide  funds  for  State 
aid  roads  were  specified  in  section  22  of  the  Road  and 
Bridge  law,  by  appropriating  funds  in  the  county  treasury 
or  submitting  to  the  legal  voters  the  question  of  issuing 
bonds.  Raising  money  for  the  county  share  of  the  expense 
of  making  State  aid  roads  has  been  made  a  county  purpose, 
and  the  permissive  language  of  section  22  does  not  exclude 
the  exercise  of  the  general  authority  to  raise  taxes  for  such 
purposes.  Accordingly  we  held  in  People  v.  Kankakee  and 
Seneca  Railroad  Co.  (ante,  p.  497,)  that  a  tax  levied  by  the 
county  board  for  State  aid  roads  is  legal.  It  was  not  er- 
ror in  the  court  to  overrule  the  objection  to  that  tax. 

Included  in  the  appropriation  and  tax  levy  there  was  an 
item  of  $4000  for  bridges  under  section  35  of  the  Road 
and  Bridge  law,  which  requires  the  county  board,  under 
certain  conditions,  to  contribute  one-half  the  expense  of 
constructing  bridges.  No  objection  was  made  to  that  item, 
but  it  is  contended  that  the  levy  of  $11,000  for  bridges 
under  section  56  of  chapter  34  of  the  Revised  Statutes  was 
unlawful.  The  question  raised  is  whether  county  boards 
still  have  a  discretionary  power  to  aid  in  the  construction 
of  roads  and  bridges  aside  from  the  compulsory  provision 
of  section  35  of  the  Road  and  Bridge  law.  The  rule  of 
the  common  law  and  the  history  of  legislation  on  the  sub- 
ject will  lead  to  the  conclusion  that  they  have  such  discre- 
tionary power.  In  the  case  of  People  v.  Canal  Trustees, 
14  111.  402,  the  court  said  that  unquestionably  by  the  com- 
mon law  and  by  our  own  statutes  the  burden  of  construct- 
ing and  maintaining  bridges  rested  upon  the  counties,  and 
in  Dennis  v.  Maynard,  15  111.  477,  it  was  again  declared 
that  by  the  common  law  the  burden  was  upon  the  counties 
unless  it  had  been  placed  elsewhere,  but  the  burden  might 
be  divided  between  the  county  and  smaller  municipal  divi- 
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sions,  as  the  legislature  might  think  proper.  It  had  been 
previously  declared  in  Byman  v.  People,  i  Gilm.  4,  that  the 
act  of  February  3,  1835,  (Laws  of  1835,  p.  130,)  gave  the 
county  commissioners*  courts  of  the  several  counties  gen- 
eral superintendence  over  public  roads,  and  the  act  of  Janu- 
ary 18,  1836,  (Laws  of  1836,  p.  207,)  gave  to  the  county 
commissioners'  courts  discretionary  power  to  expend  on  the 
public  roads,  in  making  causeways,  bridges,  etc.,  a  certain 
proportion  of  the  money  in  the  county  treasury.  In  1861 
the  subject  of  roads  and  bridges  was  included  in  the  act  au- 
thorizing township  organization.  (Laws  of  1861,  p.  236.) 
Section  6  of  article  14  of  that  act  authorized  boards  of 
supervisors  to  appropriate  funds  to  aid  in  the  construction 
of  roads  and  bridges  in  any  part  of  their  respective  coun- 
ties when  a  majority  of  the  whole  board  of  the  county 
might  deem  it  proper  and  expedient.  This  invested  the 
board  of  supervisors  in  counties  under  township  organiza- 
tion with  the  same  discretionary  power  which  county  com- 
missioners' courts  had  in  aiding  towns  in  the  construction 
of  roads  and  bridges.  In  the  revision  of  1874  the  sub- 
jects of  counties  and  of  roads  and  bridges  became  separate 
chapters,  and  the  provision  of  section  6  of  article  14  was 
transferred  in  the  same  words  to  chapter  34,  relating  to 
counties.  This  provision  remains  in  the  law,  and  gives  to 
county  boards  a  discretion  to  aid  any  town  in  the  construc- 
tion of  roads  and  bridges,  upon  condition  that  a  majority 
of  the  whole  board  deem  it  proper  and  expedient.  Mani- 
festly, it  was  intended  to  permit  county  boards  to  aid  towns 
in  the  construction  of  roads  and  bridges  where  their  con- 
struction and  maintenance  would  be  burdensome  to  the  tax- 
payers of  the  locality.  While  the  burden  may  be  imposed 
upon  towns,  the  use  of  highways  and  bridges  is  for  all  the 
people  of  the  county  and  the  State  at  large.  Some  towns 
require  but  little  money  for  roads  and  bridges,  while  oth- 
ers, on  account  of  the  topography  of  the  locality  and  the 
existence  of  large  rivers  or  numerous  streams  and  water- 


Digiti 


zed  by  G00gle 


Dec  ML]        The  People  v.  Wabash  R.  R.  Co.  533 

courses,  are  heavily  burdened,  not  solely  for  their  own 
benefit  but  for  the  benefit  of  the  public  at  large.  It  is  evi- 
dent that  the  General  Assembly  intended  that  the  cost  of 
expensive  roads  and  bridges  might,  in  the  discretion  of  the 
county  board,  be  distributed  throughout  the  county,  and  the 
extent  of  the  aid  which  may  be  given  is  not  limited  in  any 
way.  In  1877  it  was  deemed  wise  to  fix  certain  conditions 
under  which  the  county  board  would  have  no  discretion  but 
must  appropriate  one-half  of  the  necessary  funds  to  build 
a  bridge.  (Laws  of  1877,  P-  x93-)  The  mandatory  re- 
quirement is  now  section  35  of  the  Road  and  Bridge  law, 
arid  its  purpose  is  to  take  away  from  the  county  board  all 
discretion  to  refuse  aid  under  the  specified  conditions.  Sec- 
tion 35  compels  aid  to  a  certain  amount  where  the  cost 
of  the  bridge  shall  be  more  than  twelve  cents  on  the  $100 
on  the  latest  assessment  roll  and  the  levy  of  the  road  and 
bridge  tax  has  been  the  full  amount  allowed  by  law.  After 
the  act  of  1877  became  the  law  the  case  of  Peoria,  Decatur 
and  Evansville  Railway  Co.  v.  People,  116  111.  232,  was  de- 
cided by  this  court.  One  reason  there  given  for  requiring 
statements  of  road  and  bridge  taxes  to  be  laid  before 
the  board  of  supervisors  was  the  discretionary  power  of  a 
board  to  appropriate  funds  to  aid  in  the  construction  of 
roads  and  bridges,  in  the  exercise  of  which  power  the  board 
should  take  into  consideration  the  amount  of  taxes  levied 
for  other  purposes.  The  court  could  not  have  referred  to 
the  mandatory  requirement  of  an  appropriation  of  one-half 
of  the  cost  of  bridges,  about  which  the  board  was  not  al- 
lowed any  discretion.  The  act  of  1877  has  only  taken  away 
the  discretion  in  particular  cases,  and  has  not  destroyed  the 
power  given  to  a  county  board  to  furnish  such  aid  as  may 
be  deemed  expedient  in  other  cases.  The  court  did  not  err 
in  overruling  the  objection. 

The  judgment  is  affirmed.  Judgment  ^^^ 
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The  T.  E.  Hiix  Company,  Appellant,  vs.  The  United 
States  Fidelity  and  Guaranty  Company,  Appellee. 

Opinion  filed  December  16,  1914. ' 

1.  Bankruptcy— Bankruptcy  act  does  not  limit  right  to  apply 
for  receiver  to  a  petitioning  creditor.  The  Federal  Bankruptcy  act 
does  not  limit  the  right  to  apply  for  a  receiver  to  the  creditors  pe- 
titioning for  an  adjudication  of  bankruptcy  but  authorizes  such  ap- 
plication to  be  made  by  any  party  in  interest,  which  includes  any 
creditor  having  a  provable  debt  against  the  bankrupt  which  would 
be  affected  by  the  discharge  in  bankruptcy. 

2.  Same — appointment  of  a  receiver  is  ancillary  to  bankruptcy 
proceeding.  The  petition  for  an  adjudication  of  bankruptcy  and 
the  application  for  the  appointment  of  a  receiver  are  separate  and 
distinct,  and  the  appointment  of  the  receiver  is  but  ancillary  to  the 
bankruptcy  proceeding. 

3.  Same — purpose  of  section  je  of  Bankruptcy  act.  The  pur- 
pose of  section  3*  of  the  Bankruptcy  act,  requiring  a  bond  by  the 
applicant  for  a  receiver,  was  to  protect  the  alleged  bankrupt  from 
all  costs,  expenses  and  damages  incident  to  the  seizure  of  his  prop- 
erty, not  only  up  to  the  time  of  an  appeal  from  the  order,  if  there 
be  an  appeal,  but  until  final  adjudication  or  an  order  of  the  court 
turning  back  the  property. 

4.  Same — order  dismissing  petition  for  adjudication  does  not, 
ipso  facto,  discharge  the  receiver.  An  order  dismissing  a  petition 
for  an  adjudication  in  bankruptcy  does  not,  ipso  facto,  discharge 
the  receiver  appointed  on  the  application  of  a  creditor  but  the  re- 
ceiver is  still  amenable  to  the  court,  and  his  functions  do  not  en- 
tirely cease  until  he  has  been  expressly  discharged  by  an  order  of 
the  court. 

5.  Same — bond  on  appeal  from  order  dismissing  petition  does 
not  operate  as  a  supersedeas  bond.  An  appeal  bond  given  on  ap- 
peal from  an  order  dismissing  a  petition  for  an  adjudication  of 
bankruptcy  does  not  operate  as  a  supersedeas  bond,  so  as  to  per- 
mit the  recovery  on  such  bond  of  damages  due  to  a  continuation 
of  the  receivership  pending  the  appeal. 

6.  Same — continuance  of  a  receivership  after  order  dismissing 
petition  is  discretionary  zvith  the  court.  The  continuance  of  a  re- 
ceivership, after  an  order  dismissing  the  petition  for  an  adjudica- 
tion of  bankruptcy,  rests  within  the  sound  discretion  of  the  district 
court,  and  the  fact  that  the  court  recites,  in  its  order  denying  an 
application  for  the  discharge  of  the  receiver,  that  an  appeal  has 
been  taken  from  the  order  dismissing  the  petition  does  not  operate 
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to  extend  the  bond  given  on  such  appeal  so  as  to  cover  damages 
occasioned  by  the  continuance  of  the  receivership. 

7.  Same — bond  given  on  application  for  receiver  is  one  which 
covers  damages  and  costs  due  to  receivership.  The  bond  given  un- 
der section  $e  of  the  Bankruptcy  act  upon  the  application  for  the 
appointment  of  the  receiver  is  the  one  to  which  the  bankrupt  must 
look  to  to  recover  his  damages  and  costs  occasioned  by  the  creation 
and  continuance  of  the  receivership. 

8.  Same— *bond  on  appeal  from  order  dismissing  petition  does 
not  cover  damages  from  continuance  of  receivership.  The  bond 
given  on  appeal  from  an  order  dismissing  a  petition  for  an  ad- 
judication of  bankruptcy  covers  the  costs  and  damages  incidental 
to  the  appeal  but  does  not  cover  damages  and  costs  sustained  by 
reason  of  the  continuance  of  the  receivership  pending  the  appeal 
under  an  order  entered  after  the  appeal  was  taken  and  perfected 
denying  an  application  for  discharge  of  the  receiver,  even  though 
the  appeal  bond  uses  the  words  "all  damages  and  costs." 

Appeal  from  the  Branch  "B"  Appellate  Court  for  the 
First  District; — heard  in  that  court  on  appeal  from  the 
Municipal  Court  of  Chicago;  the  Hon.  William  N.  Gem- 
mill,  Judge,  presiding. 

Buell,  Abbey  &  Williams,  and  Fred  W.  Bentley, 
for  appellant. 

John  A.  Bloomingston,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

On  September  21,  1905,  the  Contractors  Supply  and 
Equipment  Company,  W.  J.  Quan  and  the  E.  L.  Hasler 
Company  filed  their  petition  in  the  United  States  district 
court  for  the  northern  district  of  Illinois  to  have  appellant, 
the  T.  E.  Hill  Company,  adjudged  a  bankrupt.  On  the 
same  day  the  Contractors  Supply  and  Equipment  Company, 
upon  its  application,  secured  the  appointment  of  a  receiver, 
who  took  possession  of  the  property  and  assets  of  appel- 
lant. On  February  10,  1906,  the  petition  to  have  appellant 
adjudged  a  bankrupt  was  dismissed  by  the  district  court. 
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On  February  13  an  appeal  was  prayed  from  the  order  dis- 
missing the  petition  to  the  United  States  circuit  court  of 
appeals,  which  was  allowed  upon  petitioners  giving  bond  in 
the  sum  of  $5000.  On  February  20  the  appeal  was  per- 
fected by  the  filing  and  approval  of  the  bond,  which  was 
signed  by  the  United  States  Fidelity  and  Guaranty  Com- 
pany, the  appellee  here,  as  surety.  On  February  13,  the 
day  the  appeal  was  prayed  and  allowed  from  the  order 
dismissing  the  petition,  William  A.  Bither  was  appointed 
the  assignee  of  the  appellant  by  the  county  court  of  Cook 
county  under  the  Voluntary  Assignment  act.  On  the  fol- 
lowing day,  February  14,  Bither,  as  such  assignee,  made 
application  for  a  rule  on  the  receiver  to  turn  over  to  him 
the  property  of  appellant.  On  February  23  the  district 
court  denied  this  application.  The  United  States  circuit 
court  of  appeals  thereafter  affirmed  the  order  of  the  dis- 
trict court  dismissing  the  petition  to  have  appellant  ad- 
judged a  bankrupt.  Upon  the  appointment  of  the  receiver 
and  the  seizure  of  the  property  of  appellant  on  the  appli- 
cation of  the  Contractors  Supply  and  Equipment  Company 
a  bond  was  required  of  the  applicant,  under  section  3*  of 
the  Federal  Bankruptcy  act,  in  the  sum  of  $5000.  Suit 
was  thereafter  brought  on  that  bond  by  appellant  and  a 
recovery  had  for  the  full  amount  of  the  penalty.  (Hill 
Co.  v.  United  States  Guaranty  Co.  250  111.  242.)  Appel- 
lant then  brought  this  suit  in  the  municipal  court  of  the 
city  of  Chicago  against  appellee  on  the  said  appeal  bond 
to  recover  damages  sustained  by  reason  of  the  seizure  and 
detention  of  its  property  by  the  receiver.  The  trial  court 
rendered  judgment  for  $5000,  the  full  amount  of  the  pen- 
alty of  the  appeal  bond.  This  judgment  was  reversed  by 
the  Appellate  Court  for  the  First  District  with  a  finding 
of  facts,  and  judgment  was  entered  in  that  court  in  favor 
of  appellant  for  nominal  damages  in  the  sum  of  one  cent. 
A  certificate  of  importance  was  granted,  and  this  appeal 
followed. 
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Appellant  contends  that  the  appeal  bond  was  a  super- 
sedeas bond,  which,  under  the  order  of  the  district  court, 
prolonged  the  receivership,  and  that  the  receiver's  bond 
and  appeal  bond  are  cumulative,  and  that  the  appellee,  as 
surety  on  the  appeal  bond,  is  liable  to  appellant  for  the 
damages  sustained  by  reason  of  the  continuance  of  the  re- 
ceivership during  the  pendency  of  the  appeal.  Appellee,  on 
the  other  hand,  contends  that  the  three  petitioning  credit- 
ors, for  the  successful  prosecution  jf  whose  appeal  it  be- 
came liable,  are  only  liable  for  the  costs  of  suit,  etc.,  that 
were  incurred  in  that  appeal,  and  that  as  the  receiver  was 
appointed  upon  the  application  of  the  Contractors  Supply 
and  Equipment  Company,  alone,  under  section  $e  of  the 
Federal  Bankruptcy  act,  any  damages  which  may  have  been 
sustained  by  appellant  by  reason  of  the  appointment  of  the 
receiver  and  the  seizure  and  detention  of  its  property  are 
recoverable  only  on  the  receiver's  bond,  or  from  the  ap- 
plicant for  the  appointment  of  a  receiver,  the  Contractors 
Supply  and  Equipment  Company. 

Section  596  of  the  Federal  Bankruptcy  act  provides 
that  three  or  more  creditors,  under  the  conditions  therein 
named,  may  file  a  petition  to  have  the  debtor  adjudged  a 
bankrupt.  The  third  clause  of  section  2,  and  section  3*  of 
that  act,  deal  with  the  appointment  of  receivers.  The  third 
clause  of  said  section  2  provides  that  the  courts  of  bank- 
ruptcy are  empowered  to  appoint  receivers  or  the  marshals, 
"upon  application  of  parties  in  interest,"  in  case  the  court 
finds  it  necessary  for  the  preservation  of  the  estate,  to  take 
charge  of  the  property  of  bankrupts  after  the  filing  of  the 
petition  and  until  it  is  dismissed  or  the  trustee  has  quali- 
fied.   Said  section  3*  is  as  follows : 

"Sec.  3*.  Whenever  a  petition  is  filed  by  any  person 
for  the  purpose  of  having  another  adjudged  a  bankrupt, 
and  an  application  is  made  to  take  charge  of  and  hold  the 
property  of  the  alleged  bankrupt,  or  any  part  of  the  same, 
prior  to  the  adjudication  and  pending  a  hearing  on  the 
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petition,  the  petitioner  or  applicant  shall  file  in  the  same 
court  a  bond,  with  at  least  two  good  and  sufficient  sureties, 
who  shall  reside  within  the  jurisdiction  of  said  court,  to 
be  approved  by  the  court  or  a  judge  thereof,  in  such  sum 
as  the  court  shall  direct,  conditioned  for  the  payment,  in 
case  such  petition  is  dismissed,  to  the  respondent,  his  or 
her  personal  representatives,  all  costs,  expenses  and  dam- 
ages occasioned  by  such  seizure,  taking  and  detention  of 
the  property  of  the  alleged  bankrupt.  If  such  petition  be 
dismissed  by  the  court  or  withdrawn  by  the  petitioner,  the 
respondent  or  respondents  shall  be  allowed  all  costs,  coun- 
sel fees,  expenses  and  damages  occasioned  by  such  seizure, 
taking  or  detention  of  such  property.  Counsel  fees,  costs, 
expenses  and  damages  shall  be  fixed  and  allowed  by  the 
court  and  paid  by  the  obligors  in  such  bond." 

It  will  be  noted  that  the  act  does  not  limit  the  right 
to  apply  for  the  appointment  of  a  receiver  to  any  one  or 
more  of  the  petitioning  creditors  but  provides  that  any 
party  in  interest  may  make  application  for  such  appoint- 
ment. This  would  necessarily  include  any  creditor  who  has 
a  provable  debt  against  the  bankrupt  that  would  be  affected 
by  his  discharge  in  bankruptcy,  whether  he  be  one  of  the 
petitioning  creditors  or  not.  From  a  consideration  of  this 
provision  in  reference  to  the  appointment  of  receivers,  to- 
gether with  the  other  provisions  of  the  Bankruptcy  act,  it 
is  apparent  that  the  petition  for  adjudication  and  the  ap- 
plication for  the  appointment  of  a  receiver  are  separate  and 
distinct  and  that  the  receivership  proceedings  are  but  ancil- 
lary to  the  proceedings  in  bankruptcy.  The  Federal  courts 
have  so  held.  Section  69  of  the  Bankruptcy  act  is  very 
similar  to  the  said  section  $e,  and  provides  that  the  judge 
may,  upon  satisfactory  proof,  by  affidavit,  that  the  bank- 
rupt against  whom  an  involuntary  petition  is  pending  has 
committed  an  act  of  bankruptcy  and  is  neglecting  his  prop- 
erty, issue  a  warrant  to  the  marshal  to  seize  and  hold  the 
property  subject  to  further  orders,  upon  the  application  for 
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such  warrant  and  entering  into  such  bond  as  the  judge  shall 
require.  In  the  case  of  In  re  Kelly,  91  Fed.  Rep.  504,  it 
was  held  that  the  proceedings  for  such  warrant  and  any 
execution  thereof  are  separate  and  distinct  from  the  peti- 
tion in  bankruptcy  and  must  be  prosecuted  by  a  separate 
petition.  In  passing  upon  this  question  the  court  there 
said :  "Under  section  69  of  the  act  the  warrant  of  seizure 
can  only  issue  after  a  petition  by  creditor  has  been  filed, 
and  possibly  not  until  notice  of  it  has  been  given,  though 
we  need  not  determine  that  point  now,  but  the  implication 
of  the  statute  is  that  it  is  altogether  a  separate  proceeding. 
The  same  implication  appears  from  section  3*  of  the  stat- 
ute, which  seemingly  is  quite  identical  with  section  69  in 
respect  of  the  matter  of  seizure  of  the  alleged  bankrupt's 
property  pendente  lite.  To  avoid  all  confusion  they  ought 
to  be  separated  in  practice,  whether  it  is  required  by  the 
statute  or  not.  The  separation  will  serve  a  useful  purpose 
of  calling  attention  of  the  parties  to  the  fact  that  the  seizure 
is  a  subsequent  and  independent  procedure,  which  is  not 
necessarily  a  part  of  the  proceedings  in  bankruptcy."  This 
decision  was  followed*  in  the  case  of  In  re  Ogles,  93  Fed. 
Rep.  429. 

In  the  matter  of  adjudging  the  costs  and  expenses  of 
a  receivership  the  Federal  courts  have  uniformly  proceeded 
upon  the  theory  that  the  application  for  the  appointment  of 
a  receiver  is  separate  and  distinct  from  the  bankruptcy  pro- 
ceedings. In  the  case  of  In  re  Ashenbach  Co.  183  Fed. 
ReP-  3°5>  it  was  held  that  there  was  abundant  authority 
for  the  order  compelling  the  petitioning  creditor,  who  alone 
applied  for  the  appointment  of  a  receiver,  to  pay  all  costs 
and  expenses  of  the  receivership  upon  the  dismissal  of  the 
petition  for  adjudication  and  a  vacation  of  the  receiver- 
ship. In  that  case  the  court  followed  the  holding  in  the 
case  of  In  re  LaCov,  142  Fed.  Rep.  960. 

Ample  provision  is  made  for  the  protection  of  the  bank- 
rupt by  said  section  $e,  which  expressly  provides  that  the 
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bond  /required  shall  cover  "all  costs,  expenses  and  damages 
occasioned  by  said  seizure,  taking  and  detention  of  the 
property  of  the  alleged  bankrupt."  In  construing  the  lan- 
guage of  this  section  it  was  said  in  the  case  of  In  re  Spatdd- 
*n9>  I5°  Fed.  Rep.  120:  "The  fact  that  the  second  para- 
graph provides  that  all  costs,  etc.,  shall  be  allowed,  is  based 
upon  the  assumption  that  a  bond  will  be  taken  large  enough 
to  cover  all  costs."  In  In  re  Haif,  135  Fed.  Rep.  742,  re- 
ferring to  the  provisions  of  these  sections  of  the  Bank- 
ruptcy act,  it  was  also  said  that  it  was  the  obvious  purpose 
of  the  act  to  require  indemnity  to  be  given  to  an  alleged 
bankrupt  before  his  property  should  be  taken  from  his  pos- 
session, and  to  spare  him  the  expense  and  trouble  of  seek- 
ing other  remedies  by  requiring  the  party  or  parties  who 
seek  to  dispossess  him  of  his  property  in  advance  of  an 
adjudication,  to  furnish  him  with  the  security  adequate  for 
his  complete  protection.  It  is  the  evident  purpose  of  this 
statute  to  protect  the  alleged  bankrupt  from  all  costs,  ex- 
penses and  damages  incident  to  the  seizure  of  his  prop- 
erty,— not  only  up  to  the  time  of  appeal,  if  there  be  an 
appeal,  but  until  final  adjudication  or  an  order  of  the  court 
turning  back  the  property.  In  fact,  if  no  bond,  should  be 
given  under  said  section  3*,  or  if  a  bond  be  given  and 
it  proves  to  be  inadequate,  the  applicant  for  the  appoint- 
ment of  the  receiver  would  still  be  liable,  and,  independent 
of  the  bond,  he  could  be  compelled  to  pay  the  costs  and 
expenses  of  the  receivership.  Upon  the  appointment  of  a 
receiver  on  the  application  of  a  creditor  the  alleged  bank- 
rupt can  be  indemnified  only  by  the  provisions  of  said  sec- 
tion $e,  and  the  bond  there  required  to  be  given  is  the  only 
one  he  can  look  to  to  recover  his  damages  and  expenses 
upon  the  discharge  of  the  receiver.  If  at  any  time  it  be- 
came apparent  that  the  bond  given  upon  the  application  for 
the  appointment  of  the  receiver  was  insufficient  and  not 
ample  to  indemnify  appellant  for  all  damages  which  might 
grow  out  of  the  seizure  and  detention  of  his  property,  he 
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had  the  right  to  apply  to  the  court  to  require  the  creditor 
who  had  secured  the  appointment  of  the  receiver  to  give 
an  additional  and  sufficient  bond. 

The  contention  of  appellant  that  the  appeal  bond  oper- 
ated as  a  supersedeas  bond,  which,  under  the  order  of  the 
court,  prolonged  the  receivership,  is  not  sound.  The  order 
of  the  district  court  dismissing  the  petition  for  adjudica- 
tion did  not,  ipso  facto,  discharge  the  receiver.  The  func- 
tions of  the  receiver,  as  between  the  parties  in  interest, 
cease  with  the  final  termination  of  the  petition  for  adjudi- 
cation. The  receiver  is  still  amenable  to  the  court,  how- 
ever, and  his  functions  do  not  entirely  cease  until  he  has 
been  expressly  discharged  by  order  of  the  court.  In  this 
case  the  receiver  was  not  discharged  or  the  receivership 
in  any  way  terminated,  and  no  occasion  had  arisen  which 
would  require  a  supersedeas  bond,  if  it  were  possible  to 
require  one  in  any  event.  The  receiver  not  having  been 
discharged  there  was  nothing  to  be  superseded.  If  it  were 
permissible  to  make  an  appeal  bond,  in  such  a  case  as  this, 
operate  as  a  supersedeas,  then  had  the  order  dismissing 
the  petition  for  adjudication  operated,  ipso  facto,  as  a  dis- 
charge of  the  receiver,  or  had  he  been  discharged  by  ex- 
press order  of  the  court,  there  might  have  been  occasion 
for  such  a  bond  in  order  to  continue  the  receivership  pend- 
ing the  appeal. 

Appellant  places  great  reliance  upon  the  fact  that  in 
denying  the  application  of  Bither  to  discharge  the  receiver 
the  court  entered  the  following  order  on  February  23,  1906: 
"This  matter  coming  on  to  be  heard  upon  the  motion  of 
William  A.  Bither,  assignee  of  said  T.  E.  Hill  Company, 
for  an  order  upon  the  receiver  herein  to  turn  over  to  him 
all  the  assets  belonging  to  the  said  bankrupt  estate  now  in 
his  possession,  come  the  parties  by  their  solicitors,  and  it 
appearing  to  the  court  that  an  appeal  has  been  allowed 
from  the  order  heretofore  entered  herein  dismissing  the 
petition  of  the  petitioning  creditors,  it  is  ordered  by  the 
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court  that  said  njotion  be,  and  the  same  is,  hereby  overruled 
and  denied,  without  prejudice  to  a  renewal  of  the  same  in 
the  event  said  appeal  shall  not  be  prosecuted  with  effect." 
The  receivership  matter  being  an  ancillary  proceeding  en- 
tirely separate  and  distinct  from  the  bankruptcy  proceed- 
ing, it  rested  within  the  discretion  of  the  district  court  to 
discharge  the  receiver  or  continue  the  receivership  upon  the 
appeal  to  the  circuit  court  of  appeals.  It  is  of  no  import- 
ance that  the  court,  in  denying  the  application  for  the  dis- 
charge of  the  receiver,  recited  the  appeal  which  had  been 
taken  by  the  petitioners  in  the  bankruptcy  proceedings  from 
the  order  dismissing  the  petition.  The  petition  had  been 
dismissed  on  February  10  and  an  appeal  from  that  order 
had  been  prayed  and  allowed  on  February  13.  This  ap- 
peal was  perfected  by  the  filing  of  the  bond  required  on 
February  20.  The  application  for  the  discharge  of  the  re- 
ceiver was  not  made  until  February  14,  the  day  after  the 
appeal  had  been  prayed  and  allowed,  and  was  not  passed 
upon  until  February  23,  three  days  after  the  appeal  had 
been  perfected.  Leaving  out  of  consideration  the  fact  that 
these  proceedings  are  separate  and  distinct,  there  is  noth- 
ing in  the  record  allowing  the  appeal  and  in  denying  the 
application  for  the  discharge  of  the  receiver  which  indi- 
cates that  it  was  intended  by  the  court  or  the  parties  that 
the  appeal  bond  should  cover  the  expenses  and  damages  oc- 
casioned by  a  continuation  of  the  receivership. 

Counsel  point  out  that  the  amount  of  the  penalty  of  the 
bond  should  be  taken  as  an  indication  that  the  bond  was 
meant  to  cover  more  than  the  ordinary  costs  and  expenses 
of  an  appeal,  but  it  must  be  borne  in  mind  that  the  amount 
of  this  bond  was  fixed  on  February  13,  the  day  before  the 
application  was  made  for  the  discharge  of  the  receiver  and 
ten  days  before  the  court  denied  that  application. 

Counsel  also  rely  upon  the  fact  that  the  condition  of 
the  appeal  bond  was,  that  if  the  petitioning  creditors  should 
prosecute  their  appeal  with  effect  and  answer  "all  damages 
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and  costs"  if  they  failed  to  make  their  plea  good,  then  the 
obligation  was  to  be  void,  otherwise  to  remain  in  full  force 
and  virtue.  We  do  not  attach  the  significance  to  the  words, 
"all  damages  and  costs,"  that  counsel  do.  These  words 
were  no  doubt  intended  to  mean  such  damages  and  costs 
as  were  incidental  to  the  appeal,  and  cannot  be  construed 
to  mean  any  damage  occasioned  by  the  seizure  or  deten- 
tion of  appellant's  property  in  the  matter  of  the  receiver- 
ship. *  Appellant  made  no  attempt  in  the  trial  court  to  prove 
the  amount  of  the  costs  and  expenses  incurred  upon  the 
appeal  from  the  district  court  to  the  circuit  court  of  appeals, 
but  sought  to  recover  only  for  such  damages  as  it  sus- 
tained by  reason  of  the  continuance  of  the  receivership. 
The  judgment  of  the  Appellate  Court  was  proper  and 

is  affirmed-  Judgment  affirmed. 


The  People  ex  rel.  O.  B.  Wysong,  County  Collector,  Ap- 
pellee, vs.  The  Wabash  Railroad  Company  et  al. 
Appellants. 

Opinion  filed  December  16,  1914. 

1.  Taxes — a  county  board  may  levy  a  tax  for  State  aid  roads. 
A  county  board  may  levy  a  tax  for  State  aid  roads  under  its  gen- 
eral power  to  levy  taxes  for  county  purposes,  and  is  not  limited  to 
the  methods  prescribed  in  section  22  of  the  Roads  and  Bridges  act 
of  1913  for  raising  the  money  for  such  roads.  {People  v.  Kanka- 
kee and  Seneca  Railroad  Co.  ante,  p.  497,  followed.) 

2.  Same — what  does  not  render  tax  for  State  aid  roads  illegal. 
The  fact  that  there  may  be  money  in  the  county  treasury  available 
for  State  aid  roads  does  not  necessarily  render  illegal  a  tax  levy 
for  State  aid  roads,  as  it  is  the  duty  of  a  county  board  to  use 
sound  business  judgment  in  the  levying  of  taxes  so  that  the  county 
credit  will  not  be  impaired. 

Appeal  from  the  County  Court  of  Vermilion  county; 
the  Hon.  Lawrence  T.  Allen,  Judge,  presiding. 
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Lindi,ey,  Penweix  &  Lindixy,  (N.  S.  Brown,  and 
Walter  C.  LindlEy,  of  counsel,)  for  appellants. 

John  H.  Lewman,  State's  Attorney,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Vermilion  county  overruling  objections  to  that  portion 
of  the  county  tax  for  the  year  191 3  for  State  aid  roads. 

The  county  tax  in  question  was  levied  by  virtue  of  a 
resolution  of  the  county  board,  including  as  one  of  the 
items  an  amount  for  State  aid  roads.  The  objection  of 
appellants  was,  that  the  only  methods  by  which  said  funds 
could  be  provided  for  State  aid  reads  were  those  mentioned 
in  section  22  of  the  Road  and  Bridge  law,  either  by  an  ap- 
propriation from  funds  in  the  county  treasury  or  by  sub- 
mitting to  a  vote  of  the  people  the  question  of  issuing  bonds 
for  that  purpose.  This  question  has  received  the  consid- 
eration of  this  court  in  People  v.  Kankakee  and  Seneca 
Railroad  Co.  (ante,  p.  497.)  For  the  reasons  stated  in  that 
case  the  objection  urged  here  that  the  money  could  not  be 
raised  by  the  levy  of  a  tax  without  a  vote  of  the  people 
was  properly  overruled  by  the  trial  court. 

The  certificate  of  the  judge  as  to  the  questions  of  law 
involved  states  that  "the  evidence  Showed  that  at  the  time 
of  said  levy,  and  at  all  other  times  up  to  and  including 
July  1,  1914,  the  county  treasurer  had  in  his  hands,  as  a 
part  of  the  county  funds,  a  sum  of  money  more  than  suf- 
ficient to  satisfy  an  appropriation  of  $23,000  for  State  aid 
roads  available  for  that  purpose  or  for  any  other  legal  pur- 
pose." It  is  argued  that  as  this  money  was  in  the  county 
treasury  the  county  board  was  without  authority  to  levy  an 
additional  tax.  Conceding  that  the  money  in  the  county 
treasury  might  have  been  available  for  State  aid  roads  that 
would  not  necessarily  render  the  tax  illegal.  It  is  the  duty 
of  the  county  board  to  use  sound  business  judgment  in  the 
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levying  of  taxes  so  that  the  county  credit  will  not  be  im- 
paired. Under  the  reasoning  in  People  v.  Atchison,  Topeka 
and  Santa  Fe  Railway  Co.  261  111.  33,  this  court  cannot  say 
there  was  a  clear  abuse  of  the  discretionary  power  of  the 
county  board  in  levying  the  taxes  here  in  question. 
The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 


The  People  ex  rel.  Robert  Hewitt,  County  Collector,  Ap- 
pellee, vs.  The  Cincinnati,  Lafayette  and  Chicago 
Railroad  Company,  Appellant. 

Opinion  Hied  December  16,  1914. 

This  case  is  controlled  by  the  decision  in  People  v.  Chicago, 
Indiana  and  Southern  Railroad  Co.  {ante,  p.  528.) 

Appeal  from  the  County  Court  of  Kankakee  county; 
the  Hon.  A.  W.  Deselm,  Judge,  presiding. 

W.  R.  Hunter,   (L.  J.  Hackney,  of  counsel,)    for 
appellant. 

Wayne  H.  Dyer,  State's  Attorney,  for  appellee. 

Per  Curiam  :  This  is  an  appeal  from  a  judgment  of 
the  county  court  of  Kankakee  county  overruling  appellant's 
objections  to  a  tax  levied  for  State  aid  roads  and  to  a  dis- 
trict road  tax  levied  in  the  town  of  Norton,  in  said  county. 
The  record  is  the  same  and  the  objections  are  the  same  ob- 
jections made  in  People  v.  Chicago,  Indiana  and  Southern 
Railroad  Co.  {ante,  p.  528.)  For  the  reasons  there  stated 
the  judgment  is  affirmed  as  to  the  State  aid  road  tax  and 
reversed  as  to  the  district  road  tax  of  the  town  of  Norton. 
Affirmed  in  part  and  reversed  in  part. 
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Hattie  J.  Brown,  Appellant,  vs.  Edward  M.  Brown, 
Appellee. 

Opinion  filed  December  16,  ioi 4. 

Divorce — condonation  is  upon  condition  that  offenses  will  not 
be  repeated.  Condonation  by  the  wife  of  acts  of  cruelty  upon  the 
part  of  the  husband  is  upon  the  condition  that  he  will  not  repeat 
them  and  depends  upon  future  good  usage  and  conjugal  kindness, 
and  he  cannot  justify  his  acts  of  physical  violence  on  the  ground 
that  the  wife  had  a  high  temper  and  an  active  and  vigorous  tongue. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Richard  S.  Tuthiix,  Judge,  presiding. 

Chytraus,  Healy  &  Frost,  and  Edwin  W.  Moore, 
for  appellant. 

Daniel  Anderson,  for  appellee. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

The  circuit  court  of  Cook  county,  on  hearing  the  evi- 
dence, dismissed  the  bill  which  appellant,  Hattie  J.  Brown, 
filed  against  her  husband,  the  appellee,  Edward  M.  Brown, 
for  divorce,  the  care  and  custody  of  their  son,  about  twelve 
years  old,  and  to  compel  the  defendant  to  convey  to  her 
all  right,  title  and  interest  held  of  record  by  him  to  the 
property  described  in  a  deed,  in  which  it  was  alleged  the 
defendant  by  fraud,  and  without  her  knowledge,  procured 
his  name  to  be  inserted  as  one  of  the  grantees.  An  appeal 
from  the  decree  was  taken  to  the  Appellate  Court  for  the 
First  District,  and  the  cause  was  transferred  to  this  court 
because  a  freehold  was  involved. 

The  witnesses  appeared  and  testified  before  the  court, 
so  that  he  had  an  opportunity,  which  is  denied  to  us,  to 
judge  of  their  credibility  so  far  as  there  was  any  dispute 


Digits 


zed  by  G00gle 


Die.  '14.]  Brown  v.  Brown.  547 

between  them  concerning  the  facts,  but  there  was  practically 
no  such  dispute.    While  the  defendant  offered  excuses  for 
his  acts,  and  interpreted  them,  and  the  causes  of  them,  in 
some  instances  differently  from  the  complainant,  he  made 
no  denial  of  the  facts.     The  parties  were  married  at  the 
home  of  the  complainant  in  Pleasantville,  Iowa,  on  Janu- 
ary 9,  1900,  and  after  the  marriage  they  came  to  Chicago. 
The  complainant  belonged  to  a  family  in  very  good  circum- 
stances and  the  parties  had  been  betrothed  for  ten  years. 
On  the  way  to  Chicago  he  told  her  that  he  had  lived  with 
a  married  woman  two  and  a  half  years  and  they  had  a 
child;   that  finally  she  and  her  husband  separated  and  she 
wanted  him  to  live  with  her  but  he  would  not  do  it;   that 
she  was  a  poor  woman  with  two  children  and  he  did  not 
want  to  burden  himself  with  two  children,  and  that  he 
would  rather  marry  a  woman  with  some  money  back  of 
her,  so  that  he  could  live  without  working..    His  belated 
confession,  made  after  the  marriage,  when  it  was  too  late 
for  her  to  refuse  to  enter  into  it,  he  said  was  due  to  his 
conscience  hurting  him  a  little  bit  and  his  effort  to  ease  his 
conscience  by  confiding  the  facts  to  her.    Naturally  the  re- 
sult was  not  favorable  to  a  harmonious  married  life.    They 
lived  in  Chicago  in  a  four-room  basement  flat,  rented  for 
$10  a  month,  and  afterward  in  a  five-room  flat,  for  which 
they  paid  $13  a  month.     In  1901  the  son,  Donald,  was 
born.     In  1902  the  defendant  was  afflicted  with  a  disease 
which  is  contracted  from  immoral  relations,  and  which  he 
claimed  was  a  consequence  or  recurrence  of  a  disease  con- 
tracted eight  years  before  the  marriage.    In  1905  the  com- 
plainant's father  died,  and  she  inherited  as  her  share  of  the 
estate  $27,000,  and  she  then  bought  the  flat-building,  in 
which  they  occupied  one  of  the  flats  as  their  home.     The 
purchase  price  was  $6320,  subject  to  an  encumbrance  of 
$3500,  and  she  paid  the  difference  of  $2820.     The  deed 
was  to  be  made  to  her,  and  she  supposed  it  was  so  made 
until  she  received  it  by  mail  after  it  had  been  recorded. 
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Her  husband  secretly  told  the  draughtsman  to  make  the 
deed  to  both  of  them  as  joint  tenants  and  not  as  tenants 
in  common,  and  it  was  so  made  through  his  fraud.  When 
she  found  out  how  the  deed  was  made  she  tried  to  have 
him  rectify  the  wrong,  but  he  refused  to  do  it.  His  rea- 
son for  the  secret  instruction,  given  at  the  trial,  was,  that 
in  case  of  the  death  of  one  the  survivor  ought  to  have  the 
property,  and  he  thought  it  was  pretty  hard  if  he  could  not 
have  as  much  as  one-tenth  of  her  inheritance.  The  rela- 
tions of  the  parties  as  husband  and  wife  were  never  pleas- 
ant, and  after  the  fraud  on  his  part  they  became  much 
worse.  He  was  in  the  habit  of  telling  her  how  homely  she 
was,  and  of  saying  that  she  had  a  sweet-potato  nose  and 
pop-eyes,  which  he  said,  at  the  hearing,  was  a  method  of 
joking  that  he  had.  It  was  also  his  habit  to  call  her  vile 
and  vulgar  names  not  fit  to  be  printed,  and  to  swear  at  her. 
He  accused  hef  of  adultery  with  the  family  doctor  and  ad- 
mitted on  the  trial  that  he  had  no  cause  for  his  charge. 
When  she  spoke  of  another  man  in  a  friendly  way  he  im- 
mediately became  jealous  and  said  that  he  would  have  her 
watched.  There  were  three  instances  of  physical  violence 
on  his  part,  the  first  of  which  occurred  in  December,  1905. 
There  was  a  quarrel  about  his  taking  the  boy  out  in  the 
forenoon  when  she  intended  to  take  him  to  a  matinee  in 
the  afternoon.  At  that  time  he  shoved  and  pushed  her 
around  from  room  to  room  and  bruised  her,  and  during  the 
physical  contest  she  broke  a  plate  over  his  head.  Two  years 
later  there  was  a  similar  occurrence,  not  of  much  import- 
ance but  such  as  to  leave  marks  of  physical  injuries.  On 
the  night  of  December  23,  191 1,  the  third  combat  took 
place.  He  came  home  from  a  lodge  at  half -past  eleven  and 
was  locked  out,  and  after  she  let  him  in  he  got  hold  of 
her  arms,  pushed  her  down  on  her  knees  and  bent  her  back 
over  the  bed,  after  which  she  attacked  him  with  a  slipper. 
He  was  always  a  failure  as  a  money  earner  and  business 
man,  and  after  she  received  her  money  he  contributed  prac- 
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tically  nothing  to  the  support  of  the  family.  He  had  been 
in  the  stereoscopic  view  business  and  made  a  failure  of  it, 
and  in  a  venture  in  Colorado  he  used  $1500  inherited  by 
himself  and  borrowed  $1000  from  her,  all  of  which  was 
lost.  He  sat  in  saloons  much  of  his  time  and  came  home 
at  very  late  hours  at  night  and  was  lacking  in  thrift  and 
business  ability.  At  the  hearing  he  attributed  their  troubles 
to  her  dissatisfaction  concerning  money  matters,  and  ex- 
plained that  his  conduct  and  language  were  due  to  his  be- 
coming very  angry  and  exasperated  on  account  of  her  lan- 
guage to  him.  She  had  a  very  high  temper  and  an  active 
and  vigorous  tongue,  but  that  fact  did  not  afford  a  suffi- 
cient excuse  for  his  acts  of  physical  violence.  He  attempted 
to  excuse  what  he  did  on  the  night  of  December  23  by 
claiming  that  she  was  the  aggressor  and  that  he  was  only 
endeavoring  to  restrain  her,  Her  wrists  were  discolored 
the  next  day,  and  the  injury  appears  to  have  been  more 
than  would  naturally  have  been  occasioned  by  mere  efforts 
to  prevent  her  froVn  assaulting  him.  It  is  evident  that  she 
had  no  respect  for  him  at  any  time  after  his  disclosure 
made  on  the  way  to  Chicago,  and  especially  after  the  fraud 
concerning  the  deed  she  had  no  regard  for  him.  Their 
marital  relations  practically  ceased,  and  if  there  was  any 
condonation  of  the  earlier  offenses  it  was  upon  the  condi- 
tion that  he  would  not  repeat  them  and  depended  upon  fu- 
ture good  usage  and  conjugal  kindness.  (Sharp  v.  Sharp, 
116  111.  509.)  Considering  the  undisputed  facts,  the  com- 
plainant was  entitled  to  a  divorce  anc^  to  have  the  fraud 
in  having  the  deed  made  as  it  was  made,  rectified. 
The  decree  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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The  People  ex  rel.  J.  M.  Krebs,  County  Collector,  Appel- 
lee, vs.  The  Jacksonville  and  St.  Louis  Railway 
Company,  Appellant. 

Opinion  filed  December  16,  101 4. 

1.  Taxes — the  methods  of  providing  funds  for  State  aid  roads 
specified  in  section  22  of  act  of  1013  are  not  exclusive.  The  meth- 
ods of  providing  funds  by  a  county  for  State  aid  roads,  as  speci- 
fied in  section  22  of  the  Roads  and  Bridges  act  of  1913,  are  not 
exclusive,  and  the  county  board  has  power,  under  its  general  au- 
thority to  levy  taxes  for  county  purposes,  to  levy  a  tax  to  raise  the 
funds  for  State  aid  roads. 

2.  Same — purpose  of  section  22  of  Roads  and  Bridges  act  of 
ipi 3.  Section  22  of  the  Roads  and  Bridges  act  of  191 3,  instead  of 
being  intended  to  confer  power  upon  county  boards  to  levy  taxes 
to  raise  funds  to  aid  in  constructing  State  aid  roads,  was  designed 
to  point  out  the  manner  in  which  the  county  funds  might  be  ap- 
propriated for  State  aid  roads  and  become  a  separate  fund,  as  pro- 
vided in  section  23  of  such  act. 

3.  Same — the  county  board  may  levy  tax  for  State  aid  roads 
though  no  final  allotment  has  been  made.  The  authority  of  the 
county  board  to  levy  a  tax  to  raise  money  for  State  aid  roads  un- 
der its  general  powers  of  taxation  is  not  dependent  upon  the  ques- 
tion whether  or  not  there  has  been  a  final  allotment  by  the  State 
highway  commission  of  the  county's  portion  of  the  State  funds. 

4.  Same — road  district  tax  levied  as  a  tax  on  land  after  July  1, 
1013,  is  invalid.  A  road  district  tax  attempted  to  be  levied  as  a 
tax  against  land  on  the  overseer's  delinquent  list  after  the  repeal 
by  the  act  of  191 3  of  the  law  authorizing  such  levy  is  invalid,  as 
the  repeal  of  the  law  put  an  end  to  the  power  to  levy  the  tax. 

5.  Same — when  road  and  ditch  damage  tax  is  excessive.  Un- 
der the  statute  no  tax  can  be  levied  as  a  road  and  ditch  damage 
tax  until  the  amount  of  damages  has  been  agreed  upon,  and  a  levy 
of  such  a  tax  for  more  than  the  amount  so  agreed  upon  is  illegal 
and  void  as  to  the  extent  of  the  excess. 

Cartwright,  C.  J.,  dissenting. 

Appeal  from  the  County  Court  of  Clinton  county ;  the 
Hon.  James  Allen,  Judge,  presiding. 

Bundy  &  Wham,  and  Noleman  &  Smith,  (J.  A.  Con- 
NELL,  of  counsel,)  for  appellant. 
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Hugh  V.  Murray,  State's  Attorney,  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  is  an  appeal  by  the  appellant,  the  Jacksonville  and 
St.  Louis  Railway  Company,  from  a  judgment  and  order  of 
sale  entered  in  the  county  court  of  Clinton  county  against 
its  railroad  property  and  rolling  stock  for  delinquent  taxes 
for  the  year  191 3.  Upon  application  being  made  by  the 
county  collector  for  judgment  and  order  of  sale  appellant 
appeared  and  filed  a  number  of  objections,  which  were  sus- 
tained except  the  objections  to  the  following  taxes :  County 
tax  for  State  aid  roads,  amounting  to  $179.11;  district 
road  tax  for  East  Fork  and  Meridian  townships,  amounting 
to  $229.56,  and  road  and  ditch  damage  tax  of  Breese  town- 
ship, amounting  to  $13.34,  all  of  which  were  overruled  and 
judgment  and  order  of  sale  entered  against  the  appellant's 
property  for  the  amount  of  these  respective  taxes.  To  re- 
verse that  judgment  this  appeal  has  been  prosecuted. 

The  facts  in  the  case  are  stipulated,  from  which  it  ap- 
pears that  on  September  13,  1913,  there  was  $19,700.87  in 
the  county  treasury  not  otherwise  appropriated;  that  at 
the  September  meeting,  191 3,  the  county  board  of  Clinton 
county  made  its  regular  annual  tax  levy  for  the  ensuing 
year,  including  therein  an  item  of  $6100  for  county  tax  for 
State  aid  roads.  No  resolution  was  passed  or  steps  taken 
to  submit  the  proposition  to  a  vote  of  the  people.  At  this 
time  the  county  board  had  received  notice  of  the  provisional 
allotment  by  the  State  highway  commission  of  $6088  to 
Clinton  county  for  State  aid  roads,  and  the  county  board 
made  the  above  appropriation  and  levied  the  tax  in  ques- 
tion to  raise  its  portion  of  the  funds  to  be  used  for  that 
purpose.  At  this  time  the  State  highway  commission  had 
sent  no  certificate  of  allotment  of  the  State  aid  roads  funds 
to  the  county  of  Clinton,  and  did  not  send  such  certificate 
until  February  5,  1914.  September  10,  1913,  the  day  after 
the  appropriation  and  tax  levy  were  made,  the  county  board 
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passed  a  resolution  designating  certain  public  highways  for 
State  aid  roads  and  forwarded  a  copy  of  the  same  to  the 
State  highway  commission  on  September  14,  1913.  The 
roads  selected  did  not  meet  with  the  approval  of  the  State 
highway  commission,  and  at  a  special  meeting  of  the  county 
board  held  on  January  7,  191 4,  a  new  map  was  made  des- 
ignating roads  in  the  county  and  forwarded  to  the  State 
highway  commission.  At  the  March,  1914,  meeting  of  the 
county  board  a  resolution  was  adopted  stating  that  the  pub- 
lic interest  demanded  the  improvement  of  certain  highways 
set  forth  therein,  and  a  copy  of  the  same  was  forwarded 
to  the  State  highway  commission  on  March  12,  1914.  On 
June  24,  1914,  the  State  highway  commission  approved  the 
selection  of  the  roads  designated  in  this  resolution  as  State 
aid  roads.  In  the  meantime,  on  September  11,  1913,  the 
county  clerk  had  notified  the  State  highway  commission  that 
the  county  board  had  levied  a  tax  to  raise  funds  to  pay 
its  portion  of  the  cost  of  the  construction  of  such  State 
aid  roads. 

Appellant  insists  that  the  county  board  had  no  power, 
under  its  general  taxing  powers,  to  levy  a  tax  to  raise  funds 
to  meet  its  portion  of  the  cost  of  the  State  aid  roads,  and 
that  the  same  can  only  be  raised  by  the  issuance  of  bonds 
after  a  vote  of  the  people,  as  provided  in  section  22  of  the 
act  of  June  27,  1913;  (Hurd's  Stat.  1913,  p.  21 17;)  and 
that  the  tax  in  question  is  illegal  and  void  for  the  further 
reason  that  the  same  was  levied  before  any  roads  had  been 
selected  and  designated  in  the  county  as  State  aid  roads  and 
a  certificate  of  allotment  made  by  the  State  highway  com- 
mission, as  provided  by  that  act.  Appellant  also  insists  that 
a  county  can  exercise  only  such  powers  as  are  expressly 
or  impliedly  granted  to  it  and  as  are  necessary  and  essen- 
tial to  carry  out  its  declared  objects  and  purpose ;  that  the 
act  of  June  27,  191 3,  created  a  new  purpose  for  which  the 
county  might  raise  funds,  and  that  section  22  of  the  act 
provides  the  method  by  which  such  funds  may  be  appropri- 
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ated  by  the  county  for  that  purpose,  and  that  under  the 
holdings  of  this  court  in  Chicago,  Burlington  and  Ouincy 
Railroad  Co.  v.  People,  213  111.  458,  People  v.  Chicago  and 
Illinois  Midland  Railway  Co.  260  id.  624,  and  other  cases, 
the  method  pointed  out  in  section  22  is  exclusive,  and  must 
be  strictly  complied  with  or  the  tax  levied  will  be  illegal 
and  void. 

Section  22  of  the  Road  and  Bridge  law  provides  as 
follows :  "At  any  regular  or  special  meeting  of  the  county 
board  held  after  notice  of  the  decision  of  the  State  highway 
commission  to  authorize  the  construction  of  the  proposed 
improvement  as  aforesaid,  the  county  board  shall  determine 
whether  it  will  authorize  the  proceedings  necessary  to  en- 
able the  county  to  contribute  the  one-half  of  the  cost  re- 
quired for  the  construction  of  State  aid  roads  as  provided 
in  this  act.  When  a  county  board  has  once  adopted  a  final 
resolution  providing  for  the  construction  or  improvement 
of  a  highway  or  a  section  thereof  in  accordance  with  such 
plans  and  specifications,  no  resolution  thereafter  adopted 
by  such  board  shall  rescind  or  annul  such  prior  resolution, 
either  directly  or  indirectly,  excepting  under  the  advice  and 
with  the  consent  of  the  State  highway  commission.  In  case 
the  county  board  desires  that  such  provision  be  made  for 
the  construction  of  a  State  aid  road,  it  may  proceed  in  either 
of  the  methods  following : 

"(1)  In  case  there  be  sufficient  funds  in  the  county 
treasury  available  therefor,  the  county  board  may  appro- 
priate therefrom  sufficient  to  meet  one-half  the  cost  of  the 
improvement. 

"(2)  If  the  county  board  so  desires  and  deems  it  nec- 
essary for  the  purpose  of  the  improvement  herein  author- 
ized, the  said  county  board,  in  the  manner  now  provided  by 
law  for  issuing  bonds  for  county  purposes,  may  submit  to 
the  legal  voters  of  their  county  the  question  of  issuing  such 
county  bonds.  In  such  case  the  votes  in  favor  of  the  propo- 
sition submitted  shall  be  'For  County  Bonds  for  State  Aid 
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Roads/  and  these  against  shall  be  'Against  County  Bonds 
for  State  Aid  Roads/  " 

There  can  be  no  question  but  that  where  the  legislature 
grants  the  power  to  levy  a  tax  for  a  particular  purpose  and 
prescribes  the  conditions  under  which  and  the  method  by 
which  the  tax  is  to  be  levied,  the  provisions  of  the  statute 
must  be  substantially  complied  with  or  the  tax  levied  will 
be  illegal  and  void,  as  held  in  the  above  cases.  Section  22, 
however,  does  not  confer  any  additional  powers  upon  the 
county  board  with  respect  to  its  powers  of  taxation.  On 
the  contrary,  it  merely  points  out  the  manner  in  which  the 
county  board  may  appropriate  county  funds  for  the  purpose 
of  and  to  receive  the  benefits  of  that  act.  Section  22  should 
be  read  in  connection  with  the  preceding  sections  16  to  21, 
inclusive,  which  deal  with  the  manner  of  selecting  and  des- 
ignating State  aid  roads.  When  so  read  it  will  be  seen  that 
it  does  not  contemplate  any  action  by  the  county  board 
until  after  all  of  the  provisions  of  the  other  sections  have 
been  complied  with, — that  is,  until  after  the  road  has  been 
selected  and  its  desirability,  importance  and  public  utility 
passed  upon  by  the  State  highway  commission,  a  survey 
made,  and  plans  and  specifications  and  an  estimate  of  the 
cost  of  the  proposed  improvement  made  by  the  State  high- 
way engineer  and  approved  by  the  State  highway  commis- 
sion. Then  it  is  that  the  funds  of  the  county  may  be  ap- 
propriated to  this  purpose,  viz.,  from  money  on  hand  raised 
by  general  taxation  or  money  raised  by  issuing  bonds  for 
that  purpose  pursuant  to  a  vote  of  the  legal  voters  of 
the  county,  in  the  manner  provided  for  issuing  bonds  for 
county  purposes.  By  sections  25  and  56  of  chapter  34,  en- 
titled "Counties,"  ample  power  is  conferred  upon  the  county 
board  to  raise  funds  for  this  purpose  by  general  taxation. 
(Hurd's  Stat.  1913,  pp.  637,  643.)  By  clause  6  of  sec- 
tion 25  it  is  provided  that  the  county  board  shall  have 
power  "to  cause  to  be  annually  levied  and  collected  taxes 
for  county  purposes,  including  all  purposes  for  which  money 
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may  be  raised  by  the  county  by  taxation,  not  exceeding 
seventy-five  cents  on  the  $100  valuation,  and  in  addition 
thereto  an  annual  tax  not  exceeding  one  hundred  cents  on 
the  $100  for  the  purpose  of  paying  the  interest  and  prin- 
cipal of  indebtedness  which  existed  at  the  time  of  the  adop- 
tion of  the  constitution."  By  section  56  of  the  same  act 
it  is  further  provided:  "Said  board  shall  have  power  to 
appropriate  funds  to  aid  in  the  construction  of  roads  and 
bridges  in  any  part  of  the  county,  whenever  a  majority  of 
the  whole  board  of  the  county  may  deem  it  proper  and  ex- 
pedient." In  People  v.  Wabash  Railroad  Co.  (ante,  p.  530,) 
we  held  that  under  this  section  county  boards  have  power 
to  aid  in  the  construction  of  roads.  It  necessarily  follows 
that  a  purpose  for  which  the  county  may  appropriate  funds 
is  one  for  which  it  may  properly  raise  funds  by  general 
taxation  to  meet  the  expense  incurred  by  such  appropriation. 
It  will  thus  t>e  seen  that,  wholly  independent  of  the  pro- 
visions of  section  22  of  the  act  of  June  27,  1913,  the  county 
board  has  full  power  and  authority  to  levy  taxes  by  general 
taxation  for  the  purpose  of  aiding  in  road  construction  in 
any  part  of  the  county.  In  our  judgment  section  22,  in- 
stead of  conferring  upon  county  boards  the  power  to  levy 
taxes  to  raise  funds  to  aid  in  road  construction,  was  de- 
signed to  point  out  the  manner  in  which  the  county  funds 
might  be  appropriated  for  State  aid  roads  created  by  that 
act  and  become  a  separate  fund,  as  provided  in  section  23 
of  the  act.  To  give  to  the  provisions  of  this  section  any 
other  construction  would  render  the  first  method  pointed 
out  by  that  statute  practically  nugatory  and  meaningless, 
as  at  the  time  the  act  took  effect  it  could  not  have  been 
contemplated  by  the  legislature  that  there  would  be  funds 
in  the  county  treasury  available  for  this  purpose.  Such  a 
construction  is  not  favored.  In  construing  statutes  the  car- 
dinal rule  is  to  give  effect  to  the  intention  of  the  legisla- 
ture in  adopting  the  act,  and  to  give  its  essential  provisions 
such  a  construction  as  will  render  no  word,  clause  or  sen- 


Digiti 


zed  by  G00gle 


556  The  People  v.  J.  &  St.  L.  Ry.  Co.         [2tt  IIL 

tence  superfluous  or  meaningless.     Crozcr  v.  People,  206 
111.  464;  People  v.  Kipley,  171  id.  44. 

Our  views  in  this  respect  are  further  strengthened  by  a 
consideration  of  the  other  provisions  of  this  act  and  the 
objects  and  purposes  sought  to  be  accomplished  by  it.  By 
section  156  it  is  provided  that  if  any  county  shall  fail  to 
provide  an  appropriation  of  an  amount  equal  to  the  State 
allotment  within  six  months  from  the  date  of  such  allot- 
ment the  amount  so  allotted  shall  be  forfeited ;  and  by  sec- 
tion 15c  it  is  further  provided  that  it  shall  be  deemed  a 
sufficient  acceptance  of  the  allotment  if  the  county  board 
shall  give  notice  to  the  State  highway  commission  that  it 
has  assessed  a  tax  to  raise  its  portion  of  the  cost,  or  that  it 
has  passed  an  order  submitting  to  a  vote  of  the  people  the 
question  of  raising  an  additional  tax  for  this  purpose,  or 
that  it  has  passed  an  order  submitting  to  a  vote  of  the  peo- 
ple the  question  of  issuing  bonds  for  that  purpose.  It  does 
not  seem  that  the  legislature  would  have  provided  that  the 
county  might  signify  its  acceptance  of  the  allotment  in  the 
first  two  ways  pointed  out,  viz.,  by  levying  a  tax  to  raise 
its  portion  of  the  cost  or  by  submitting  the  question  of 
raising  an  additional  tax  for  that  purpose  to  a  vote  of  the 
people,  if  the  only  way  in  which  the  county  could  raise 
funds  for  this  purpose  was  by  issuing  bonds  pursuant  to  a 
vote  of  the  legal  voters  of  the  county,  as  provided  in  sec- 
tion 22.  It  would  be  useless  for  the  county  to  signify  its 
acceptance  of  the  allotment  by  levying  a  tax  to  raise  its 
portion  of  the  costs,  if,  when  the  tax  was  levied,  it  would 
be  wholly  illegal  and  void  for  want  of  power  in  the  county 
board  to  levy  a  tax  for  that  purpose  and  could  not  be  col- 
lected, and  we  believe  the  legislature  did  not  intend  to  so 
provide.  A  consideration  of  the  various  provisions  of  the 
whole  act  clearly  indicates  that  it  was  the  understanding  of 
the  legislature  that  the  county  board  had  the  power  to  raise 
funds  to  aid  in  road  construction  by  virtue  of  the  provi- 
sions of  sections  25  and  56  of  chapter  34,  supra,  and  that 
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its  powers  in  this  respect  were  to  be  referred  to  the  au- 
thority conferred  by  those  sections  and  not  to  the  provisions 
of  section  22  of  the  present  act.  It  is  therefore  wholly  im- 
material, so  far  as  the  validity  of  the  tax  is  concerned,  that 
at  the  time  the  same  was  levied  no  final  allotment  of  a  por- 
tion of  the  State  funds  had  been  made  by  the  State  high- 
way commission  to  the  county  and  that  no  particular  road 
or  roads  in  the  county  had  been  selected  and  designated  as 
State  aid  roads.  If  no  such  allotment  was  made  and  no 
road  or  roads  selected  or  designated  as  State  aid  roads,  the 
county  board  still  had  the  power,  under  the  authority  con- 
ferred by  section  56,  to  appropriate  the  funds  so  raised  to 
the  aid  of  road  construction  in  any  part  of  the  county  that 
it  deemed  proper  and  expedient,  so  long  as  the  same  was 
not  raised  as  an  additional  tax  for  that  purpose  by  a  vote 
of  the  people  or  by  the  issuance  of  bonds  for  that  purpose. 
A  tax  levied  for  State  aid  roads  is  a  tax  levied  "to  aid  in 
the  construction  of  roads"  in  the  county,  and  such  a  levy 
is  fully  authorized  by  the  provisions  of  sections  25  and  56, 
supra.  The  objection  to  this  tax  was  properly  overruled. 
As  to  the  road  tax  of  East  Fork  and  Meridian  town- 
ships, these  townships  prior  to  July  1,  191 3,  were  operat- 
ing under  what  is  known  as  the  labor  system.  At  the  Sep- 
tember meeting,  1913,  of  the  county  board  the  delinquent 
list  of  the  road  district  tax  from  each  of  the  townships 
was  laid  before  the  board  and  the  same  was  ordered  ex- 
tended as  a  delinquent  road  tax  against  the  personal  and 
railroad  property  of  appellant  in  the  county.  At  the  time 
this  action  was  taken  by  the  county  board  the  act  of  June 
23,  1883,  had  been  repealed  by  the  act  of  June  27,  1913. 
(Hurd's  Stat.  1913,  chap.  121,  sec.  169.)  The  labor  tax 
levied  by  section  83  of  the  act  of  June  23,  1883,  did  not 
become  a  lien  on  the  property  of  appellant  until  after  the 
return  of  the  tax  delinquent  by  the  overseer  to  the  super- 
visors, as  provided  in  section  no  of  that  act,  and  the  lay- 
ing of  the  same  before  the  board  of  supervisors  and  the 
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ordering  of  the  same  collected  by  the  board  of  supervisors 
at  their  September  meeting,  as  provided  by  sections  116 
and  117  of  the  act.  (Hurd's  Stat.  191 1,  p.  2014;  People 
v.  Chicago  and  Illinois  Midland  Railway  Co.  supra.)  In 
the  latter  case  it  is  said :  "It  is  true  that  the  commission- 
ers of  highways  determine  how  much  money  shall  be  raised 
and  make  out  the  list,  but  the  tax  can  be  paid  in  labor  un- 
der the  direction  of  the  overseer  of  highways,  and  it  never 
becomes  a  tax  against  property  until  the  list  is  delivered  by 
the  overseer  to  the  supervisors,  sworn  to  as  provided  by  the 
statute,  and  the  board  of  supervisors  causes  the  tax  to  be 
levied  on  the  lands  returned.  Although  the  rate  is  fixed  by 
the  commissioners,  no  tax  upon  lands  is  levied  until  the 
board  of  supervisors  makes  the  levy,  which  by  the  statute 
must  be  based  on  a  return  of  an  overseer',  sworn  to  by 
him.  The  taxes  which  are  delinquent  are  those  which  re- 
main unpaid  after  demand  or  notice  by  an  officer  having 
authority  to  collect  them,  and  by  the  statute  the  taxes 
against  lands  are  to  be  levied  by  the  board  of  supervisors 
against  the  property  shown  by  the  list  and  affidavit  of  the 
overseer  to  be  delinquent.  (People  v.  Chicago  and  Eastern 
Illinois  Railroad  Co.  214  111.  190.)  Where  the  law  pre- 
scribes a  certain  method  to  be  adopted  to  subject  property 
to  the  burden  of  taxation,  that  method  must  be  substantially 
complied  with  before  the  property  can  be  taken  and  sold 
in  satisfaction  of  a  tax.  Accordingly  it  was  held  that  if 
a  delinquent  list  has  not  been  delivered  to  the  town  super- 
visor or  placed  before  the  board  of  supervisors  by  him 
or  any  other  person  the  proceedings  cannot  culminate  in 
a  tax  on  property/'  At  the  time  of  the  meeting  of  the 
board  of  supervisors  at  which  this  tax  was  ordered  collected 
the  law  authorizing  its  collection  had  been  repealed,  and  the 
same  was  not  levied  in  accordance  with  the  provisions  of 
the  law  then  in  force.  In  People  v.  Toledo,  St.  Louis  and 
Western  Railroad  Co.  249  111.  175,  we  held  that  the  repeal 
of  a  tax  law  put  an  end  to  all  power  to  levy  a  tax,  even 
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in  cases  already  commenced,  and  that  a  tax  levied  under 
such  a  law  and  not  in  accordance  with  the  law  then  in 
force  could  not  be  collected.  That  is  precisely  the  situation 
here,  and  the  cases  of  People  v.  Toledo,  St.  Louis  mid  West- 
ern Railroad  Co.  supra,  People  v.  Illinois  Central  Railroad 
Co.  (ante,  p.  429,)  and  People  v.  Chicago,  Indiana  and 
Southern  Railroad  Co.  (ante,  p.  528,)  are  decisive  of  this 
question.    The  objection  should  have  been  sustained. 

As  to  the  road  and  ditch  damage  tax  in  Breese  town- 
ship, the  stipulation  shows  that  the  total  amount  of  the 
tax  certified  to  by  the  commissioners  for  this  purpose  was 
$1200,  and  that  up  to  February  12,  19 13,  the  total  amount 
of  damages  agreed  upon  was  as  follows:  Adelheit  and 
Elizabeth  Voss  $200;  Henry  and  Theodore  Hartland  $900; 
total,  $1100;  and  that  there  had  been  subscribed  by  popu- 
lar subscription,  for  the  purpose  of  inducing  the  laying  out 
of  the  road,  the  sum  of  $200.  Appellant's  amount  of  this 
tax  is  $13.34.  Appellant  contends  that  the  amount  realized 
from  the  popular  subscription  should  be  applied  to  reduce 
(he  amount  necessary  to  be  raised  by  taxation  to  pay  the 
damages  agreed  upon,  and  that  the  levy  was  excessive  to 
the  amount  of  $300.  With  this  contention  we  do  not  agree. 
There  may  have  been  other  expenses  incurred  in  connection 
with  the  opening  and  laying  out  of  the  road,  such  as  grad- 
ing, removing  fences,  etc.,  besides  the  damages  awarded  to 
the  land  owners,  and  so  far  as  this  record  shows  the  $200 
raised  by  popular  subscription  may  have  been  subscribed  for 
paying  such  other  expenses.  The  act  of  the  highway  com- 
missioners in  levying  a  tax  for  more  than  the  full  amount 
of  the  damages  agreed  upon  would  indicate  that  such  was 
the  fact.  In  the  absence  of  a  contrary  showing  every  pre- 
sumption is  to  be  indulged  in  favor  of  the  legality  of  the 
acts  of  the  tax-levying  authorities.  ( 16  Cyc.  1076;  Peoria, 
Decatur  and  Evansznlle  Railway  Co.  v.  People,  1 16  111.  401 ; 
Chicago  and  Northwestern  Railway  Co.  v.  People,  174  id. 
80;  People  v.  Keener,  194  id.  16.)    Under  sections  13  and 
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15  of  the  Road  and  Bridge  act  (Hurd's  Stat.  191 1,  p.  1995,) 
no  tax  can  be  levied  as  a  road  damage  tax  until  the  amount 
of  damages  has  been  agreed  upon.  {People  v.  Cairo,  Vin- 
cennes  and  Chicago  Railway  Co.  252  111.  395;  People  v. 
Chicago,  Burlington  and  Quincy  Railroad  Co.  2$2  id.  482.) 
When  the  damages  have  been  agreed  upon,  as  required  by 
that  act,  the  amount  is  made  certain,  and  the  levy  of  a  tax 
for  more  than  the  amount  so  agreed  upon  is  excessive  to 
the  amount  over  and  above  the  actual  amount  of  damages 
agreed  upon  and  to  that  extent  is  illegal  and  void.  The  ob- 
jection should  have  been  sustained  as  to  the  portion  of  the 
tax  levied  on  appellant's  property  in  excess  of  the  amount 
of  the  $1100  damages  agreed  upon. 

For  the  reasons  given  the  judgment  must  be  reversed 
and  the  cause  remanded,  with  directions  to  the  county  court 
to  sustain  the  objection  as  to  the  road  tax  in  East  Fork  and 
Meridian  townships  and  as  to  that  portion  of  the  road  dam- 
age tax  in  Breese  township  levied  in  excess  of  $1100.  In 
all  other  respects  the  judgment  of  the  county  court  will  be 

Reversed  and  remanded,  with  directions. 

Mr.  Chief  Justice  Cartwright,  dissenting: 
I  am  unable  to  agree  with  the  conclusion  reached  in 
this  and  other  cases  at  the  present  term  that  district  road 
taxes  regularly  assessed  and  levied  under  the  Road  and 
Bridge  law  in  force  prior  to  July  1,  191 3,  could  not  be 
afterward  collected  because  of  the  repeal  of  the  law  under 
which  they  were  levied.  In  the  several  towns  under  the  la- 
bor system  district  road  taxes  were  assessed  and  lists  were 
made  and  subscribed  by  the  commissioners  of  highways  and 
filed  in  the  offices  of  the  town  clerks  under  the  law  in  force 
at  the  time.  That  law  provided  that  the  commissioners  of 
highways  of  each  town  should  annually  ascertain,  as  nearly 
as  practicable,  how  much  money  must  be  raised  by  tax  on 
real  and  personal  property  and  railroad  property  for  the 
making  and  repairing  of  roads  within  the  limit  fixed  by  the 
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law,  and  should  levy  and  assess  the  same  as  a  road  tax 
against  said  property.  The  commissioners  were  required 
to  make  a  list  for  each  district,  containing  a  description  of 
each  tract  of  land  in  the  district,  and  the  name  of  the 
owner,  if  known,  and  the  name  of  the  owner  of  any  rail- 
road property,  and  set  opposite  each  tract  of  land  the  valu- 
ation thereof,  and  opposite  each  valuation  should  extend 
the  road  tax  assessed  thereon  in  a  separate  column.  The 
lists  were  to  be  deposited  with  the  town  clerk  and  filed  in 
his  office,  and  the  clerk  was  to  make  a  copy  of  each  list  and 
deliver  the  same  to  the  respective  overseers  of  highways  of 
the  several  districts,  one  copy  to  contain  the  real  and  per- 
sonal property  road  tax.  It  was  the  duty  of  the  town  clerk 
to  post  notices  of  the  amount  of  road  tax  assessed  on  each 
$100  worth  of  real  and  personal  estate  and  that  persons 
interested  could  pay  the  same  in  labor  on  the  highways. 
Every  overseer  of  highways  was  to  give  notice  to  each  per- 
son residing  in  his  district  against  whom  a  land,  railroad 
property  or  personal  property  road  tax  was  assessed,  of 
the  time  and  place  when  he  might  appear  and  pay  his  road 
taxes  in  labor,  and  it  was  provided  that  any  person  might 
elect  to  pay  the  same  to  the  overseer  in  money.  If  the 
road  tax  was  not  paid,  either  in  labor  or  money,  to  the 
overseer,  a  delinquent  list  was  to  be  returned  and  laid  be- 
fore the  board  of  supervisors,  and  it  was  made  the  duty 
of  the  board  to  cause  the  amount  of  arrearage  of  the  road 
tax  to  be  levied  on  the  lands  returned. 

The  Road  and  Bridge  lawr  under  which  the  district  road 
taxes  were  assessed  and  levied  was  repealed  by  the  act 
which  took  effect  on  July  i,  191 3,  but  chapter  131  of  the 
Revised  Statutes  of  1874  provides  that  no  new  law  shall 
be  construed  to  repeal  a  former  law,  whether  such  former 
law  is  expressly  repealed  or  not,  as  to  any  right  accrued 
or  claim  arising  under  the  former  law  or  in  any  way  what- 
ever affect  any  right  accrued  or  claim  arising  before  the 
new  law  takes  effect,  save  only  that  the  proceedings  there- 
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after  shall  conform,  as  far  as  practicable,  to  the  laws  in 
force  at  the  time  of  such  proceedings. 

At  the  time  the  tax  lists  were  made  and  filed  with  the 
town  clerks  the  Road  and  Bridge  law  authorized  the  levy 
of  the  tax,  which  might  be  paid  in  labor,  and  if  not  so  paid 
should  become  a  tax  upon  land  when  levied  by  the  board  of 
supervisors  in  the  manner  prescribed  by  the  statute.  (Peo- 
ple v.  Chicago  and  Illinois9 Midland  Railway  Co.  260  111. 
624.)  Before  July  1,  191 3,  the  several  towns  had  acquired 
a  right  to  payment  of  the  tax  either  in  labor  or  money,  at 
the  election  of  the  tax-payer,  and  those  who  paid  in  labor 
were  merely  satisfying  a  perfectly  legal  and  valid  claim 
against  their  land  for  the  amount  of  the  tax.  The  right 
to  have  the  tax  levied  on  land  by  taking  the  steps  required 
by  law  had  accrued  before  the  present  statute  took  effect, 
and  I  do  not  see  how  it  can  be  said  that  the  right  was  not 
saved  under  the  provisions  of  chapter  131.  The  overseers 
had  the  collection  of  the  tax  in  charge,  and  if  it  was  not 
paid  to  them,  the  duty  was  enjoined  upon  the  board  of 
supervisors,  upon  the  return  of  the  delinquent  list,  to  cause 
the  amount  of  arrearage  returned  to  be  levied  upon  the 
lands  returned  and  to  be  collected  in  the  same  manner  as 
other  taxes.  The  sole  objection  of  the  appellant  in  this 
case  was  that  the  law  had  been  repealed,  and  there  was 
no  objection  that  the  proper  steps  for  the  collection  of  the 
tax  were  not  taken  or  were  not  in  conformity,  as  far  as 
practicable,  with  the  present  statute.  If  the  appellant  owed 
the  tax  on  July  1,  191 3, — which  I  think  cannot  be  denied, — 
the  right  to  it  had  accrued  and  the  right  to  collect  it  was 
saved  by  the  statute. 

The  decision  in  People  v.  Toledo,  St.  Lotus  and  West- 
ern Railroad  Co.  249  111.  175,  does  not  justify  the  conclu- 
sion that  the  right  to  collect  the  tax  was  destroyed  by  the 
repeal  of  the  statute.  In  that  case  the  highway  commis- 
sioners, on  March  30,  1909,  fixed  the  amount  of  the  levy 
at  thirty  cents  on  the  $100  but  took  no  steps  to  levy  the 
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tax,  and  on  April  6,  1909,  at  the  annual  town  meeting,  the 
labor  system  was  abandoned  and  the  cash  system  of  paying 
road  and  bridge  taxes  was  adopted.  Afterward,  and  when 
there  was  no  law  for  the  levy  of  a  district  road  tax  in  the 
town,  the  commissioners,  on  April  20,  1909,  fixed  the  rates 
to  be  allowed  for  labor  and  made  the  tax  lists  and  filed 
them  in  the  office  of  the  town  clerk.  No  tax  had  been  lev- 
ied under  any  existing  law,  and  the  levy  of  the  tax  under 
the  labor  system  after  the  township  had  adopted  the  cash 
system  was  illegal  and  void.  In  this  case  and  other  kindred 
cases  the  tax  was  levied  under  an  existing  law,  and  the 
present  Road  and  Bridge  law  was  not  adopted  until  June 
27,  191 3,  only  three  days  before  it  took  effect. 


John  Joseph,  Admr.,  Defendant  in  Error,  vs.  The  Peoria 
and  Pekin  Union  Railway  Company,  Plaintiff  in 
Error. 

Opinion  filed  December  16,  1014. 

1.  Negligence — when  question  whether  the  deceased  was  in  the 
discharge  of  his  duties  at  time  of  death  is  for  jury.  In  an  action 
against  the  master  for  damages  for  the  death  of  a  servant  in  an 
accident  to  which  there  were  no  eye-witnesses,  if  there  is  evidence 
tending  to  show  that  in  the  discharge  of  his  duties  the  deceased 
was  required  to  get  in  the  position  he  was  at  the  time  of  his  death 
it  is  a  question  for  the  jury  whether  he  was  in  the  discharge  of 
his  duties  at  the  time,  even  though  there  is  evidence  tending  to 
show  the  contrary. 

2.  Evidence — when  it  is  not  reversible  error  to  permit  a  party 
to  impeach  his  witness.  Where  the  plaintiff's  witness  is  asked,  on 
cross-examination,  a  question  which  is  not  proper  cross-examina- 
tion, and  is  allowed,  over  objection,  to  give  an  answer  which  is 
contrary  to  his  testimony  on  a  former  trial,  it  is  not  reversible  er- 
ror to  permit  the  plaintiff,  upon  the  ground  of  surprise,  to  ask  the 
witness,  on  re-direct  examination,  if  he  was  not  asked  a  certain 
question  on  the  former  trial  and  if  he  did  not  answer  it  a  certain 
way,  and  to  prove  the  question  and  answer  by  the  court  reporter 
after  the  witness  has  stated  that  he  does  not  remember. 
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Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District ; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Peoria  county ;  the  Hon.  Leslie  D.  Puterbaugh, 
Judge,  presiding. 

Frank  T.  Miller,  and  John  M.  Elliott,  (Stevens, 
Miller  &  Elliott,  of  counsel,)  for  plaintiff  in  error. 

Quinn,  Quinn  &  McGrath,  for  defendant  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

The  Appellate  Court  for  the  Second  District  affirmed  a 

judgment  of  the  circuit  court  of  Peoria  county  against  the 

N  plaintiff  in  error  for  $5000  for  the  death  of  the  defendant 

in  error's  intestate,  Joseph  Gibron,  and  a  writ  of  certiorari 

has  been  awarded  to  bring  the  record  before  us  for  review. 

The  case  has  been  tried  twice  and  a  verdict  returned  for 
the  same  amount  each  time,  the  trial  court  having  set  aside 
the  first  verdict. 

The  deceased  was  killed  in  the  railroad  yards  of  the 
plaintiff  in  error  in  Peoria,  where  he  was  employed  as  a 
coal  shoveler  in  unloading  cars  of  coal  at  a  coal  chute. 
This  chute  consisted  of  a  hopper  of  steel  or  sheet-iron  set 
in  the  ground,  seventeen  feet  long  and  sixteen  feet  wide 
at  the  top,  which  was  the  surface  of  the  ground,  and  hav- 
ing its  sides  sloping  to  an  opening  three  feet  square  at 
the  bottom,  which  was  seven  feet  deep.  A  track  was  laid 
across  this  hopper  and  the  cars  used  were  dump-bottom 
cars.  They  were  unloaded,  after  being  placed  in  position 
over  the  chute,  by  opening  the  bottom  of  the  car.  The  coal 
ran  out  of  the  three-foot  opening  in  the  bottom  of  the 
chute  and  was  then  elevated  by  an  endless  chain  of  buckets 
operated  by  steam  power.  The  method  of  unloading  was 
to  place  the  car  over  the  hopper  in  such  a  position  that  the 
front  wheels  were  just  outside  the  edge  of  the  hopper,  leav- 
ing the  body  of  the  car  extending  over  the  hopper.    In  this 
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position  the  front  half  of  the  car  could  be  emptied  into  the 
hopper  by  opening  the  bottom,  the  shovelers,  of  whom  the 
deceased  was  one,  shoveling  the  coal  out  of  the  end  of  the 
car  beyond  the  movable  bottom.  The  car  was  then  shoved 
along  the  track  until  the  rear  half  of  the  car  was  over  the 
hopper,  when  it  would  be  emptied  in  the  same  way.  After 
the  front  end  of  the  car  was  unloaded  the  car  would  be 
moved  forward  by  "pinching," — that  is,  by  the  use  of  crow- 
bars under  the  rear  wheels.  The  coal,  in  running  out  of  the 
car,  would  run  over  the  edge  of  the  hopper  and  against  the 
sides  of  the  rails,  so  as  to  come  in  contact  with  the  flanges 
of  the  front  wheels  and  prevent  the  car  being  pinched  for- 
ward. The  coal  shovelers  would  have  to  clean  off  the  coal 
at  the  front  end  of  the  car  before  undertaking  to  move  it. 
This  they  would  do  with  a  shovel  or  broom,  and  sometimes 
large  pieces  would  have  to  be  pushed  out  by  hand. 

The  deceased  had  been  in  the  employ  of  the  plaintiff 
in  error  about  thirty  days.  On  the  night  of  December  24, 
19 10,  with  two  other  coal  shovelers,  he  was  unloading  a 
car  of  coal,  and  about  two  o'clock  A.  M.  they  had  finished 
unloading  the  front  end,  which  was  the  north  end.  He  was 
a  Syrian,  about  twenty-five  years  old,  had  only  been  in  this 
country  six  or  seven  months,  and  had  a  very  limited  knowl- 
edge of  the  English  language.  The  two  shovelers  work- 
ing with  him  were  Conzick,  a  fellow-Syrian,  and  a  colored 
man,  named  Walker.  The  conflict  in  the  evidence  begins 
at  the  point  where  the  three  men  had  finished  unloading 
the  north  end  of  the  car.  Before  the  south  end  could  be 
uploaded  it  was  necessary  to  move  the  car  north  a  few 
feet  so  as  to  bring  the  dump-bottom  in  that  end  of  the 
car  over  the  hopper.  A  man  named  Crozier  was  weigh- 
master  for  plaintiff  in  error  and  had  immediate  charge  of 
the  three  coal  shovelers.  He  testified  that  because  of  cars 
standing  on  the  track  to  the  north  of  the  car  being  un- 
loaded there  was  not  room  to  push  the  last  mentioned  car 
forward  so  that  the  south  end  of  it  could  be  unloaded,  and 
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that  he  told  the  shovelers  to  go  to  the  round-house  and  he 
would  see  if  he  could  get  an  engine  to  pull  the  car  down. 
He  testified  that  after  the  north  end  of  the  car  was  un- 
loaded "we  got  the  men  down  on  the  ground  and  tried  to 
pinch  the  car  and  found  we  could  not  do  it;"  that  Con- 
ley,  the  round-house  foreman,  came  along  and  said  the  car 
could  not  be  pinched  down  because  there  were  too  many 
cars  ahead  of  it  and  that  he  would  have  a  switch  engine 
come  in  and  pull  the  car  down.  Crozier  further  testified 
he  told  the  men  he  would  get  a  switch  engine;  that  they 
could  go  to  the  round-house  and  eat  lunch,  and  that  he 
would  tell  them  when  the  car  was  set.  Conley,  on  cross- 
examination,  and  over  the  objection  of  defendant  in  error, 
testified  he  told  the  three  coal  shovelers  and  Crozier  he 
would  have  a  switch  engine  come  and  move  the  car  so  that 
it  could  be  unloaded  and  that  they  could  go  to  the  boiler- 
house  until  they  were  notified  the  car  was  ready  to  be  un- 
loaded. Conzick  was  not  a  witness  at  the  trial.  Walker 
testified  at  the  first  trial  but  was  not  present  at  the  second. 
His  testimony  at  the  first  trial  was  read  to  the  jury  at  the 
second  trial.  He  testified  he  was  working  with  the  de- 
ceased the  night  he  was  killed,  in  the  capacity  of  a  coal 
shoveler,  and  had  been  working  with  him  for  about  three 
weeks.  He  testified  he  and  another  shoveler  got  out  of  the 
car  about  twenty  minutes  before  the  dead  body  of  Gibron 
was  found  and  said  they  were  going  to  the  round-house  to 
get  lunch;  that  Gibron  got  out  of  the  car  with  them  and 
they  left  him  at  the  car;  that  Gibron  was  sober  and  in  a 
cheerful  mood.  This  was  his  testimony  when  placed  upon 
the  witness  stand  by  the  defendant  in  error.  Later  he  was 
placed  on  the  stand  by  plaintiff  in  error  as  its  witness,  and 
on  direct  examination  testified  he  did  not  know  an  engine 
was  coming  down  until  after  Gibron  was  killed ;  that  when 
the  three  of  them  got  off  the  car  he  thought  Gibron  was 
going  with  him  and  the  other  shoveler;  that  the  two  of 
them  went  to  the  round-house,  where  they  stayed  about 
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twenty  minutes;  that  the  other  fellow  went  out  and  came 
running  back  just  as  the  witness  passed  out  of  the  round- 
house door;  that  he  went  to  the  track  and  saw  Gibron  un- 
der the  wheels;  that  his  body  was  lying  across  the  rail,  his 
head  and  arms  hanging  on  one  side  and  his  legs  on  the 
other.  On  cross-examination  he  testified  they  intended, 
when  they  came  back  to  the  car  from  the  round-house,  to 
pinch  the  car  down  to  where  it  could  be  unloaded.  In  an 
affidavit  made  for  a  continuance  at  the  second  trial  because 
of  the  absence  of  Walker,  it  was  alleged  that  if  he  were 
present  he  would  testify  to  certain  things,  among  them  that 
Conley  notified  the  shovelers  he  would  have  an  engine  come 
and  move  the  car  and  that  they  could  go  to  the  round-house 
and  wait  until  they  were  called.  It  was  admitted  the  wit- 
ness would  testify  as  alleged  in  the  affidavit  if  present,  and 
the  affidavit  was  read  to  the  jury.  The  testimony  of  the 
same  witness  given  on  the  former  trial,  when  personally 
present  in  court,  was  read  to  the  jury,  and  there  were  such 
discrepancies  and  contradictions  between  that  testimony  and 
the  statements  in  the  affidavit  for  a  continuance  that  the 
jury  might  well  attach  little  weight  to  the  affidavit. 

In  addition  to  the  testimony  of  Walker  on  the  first 
trial  that  he  knew  nothing  about  a  switch  engine  coming  to 
move  the  car  and  that  it  was  the  intention  of  the  shovelers 
after  coming  back  from  their  lunch  in  the  round-house  to 
pinch  the  car  down  to  a  place  where  it  could  be  unloaded 
in  the  hopper,  there  are  other  circumstances  entitled  to  be 
considered  as  tending  to  show  either  that  no  such  notice 
was  given  the  shovelers  or  that  it  was  not  understood  if  it 
was  given.  Gibron  was  unfamiliar  with  the  English  lan- 
guage, which  fact  was  known  to  the  plaintiff  in  error's 
representatives  under  whom  he  worked.  What  followed 
immediately  after  the  north  end  of  the  car  was  unloaded 
indicated  either  that  the  deceased  was  not  notified  the  car 
would  be  moved  by  an  engine  or  that  if  any  such  notice 
was  given  he  did  not  understand  it.     He  remained  at  the 
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car  and  twenty  minutes  later  was  found  lying  across  the 
east  rail,  dead,  the  south  wheel  of  the  north  truck  having 
passed  over  his  body.  There  was  a  conflict  in  the  evidence 
as  to  whether,  \xx  the  discharge  of  his  duties,  he  was  ac- 
customed or  required  to  get  in  the  position  in  which  he 
was  found  dead.  There  was  evidence  tending  to  show  that 
he  was,  and  other  evidence  on  behalf  of  the  plaintiff  in 
error  tended  to  show  the  contrary.  The  proof  abundantly 
showed  that  in  unloading  the  coal  it  would  run  over  be- 
tween the  tracks  and  against  the  sides  of  the  rails  where 
the  flanges  of  the  wheels  ran.  This  would  have  to  be  re- 
moved before  the  car  could  be  moved  by  pinch  bars.  It 
was  sometimes  removed  with  a  broom  or  a  shovel  and 
sometimes  with  the  hands,  which  required  getting  under 
the  car.  It  is  impossible  to  imagine  that  Gibron  would 
have  placed  himself  in  the  position  in  which  he  was  found, 
for  any  other  purpose  than  to  remove  the  coal  from  the 
tracks  in  the  discharge  of  his  duty  unless  he  intended  to 
commit  suicide,  which  is  negatived  by  proof  that  twenty 
minutes  before  he  was  found  he  was  sober  and  in  a  cheer- 
ful mood.  There  was  also  proof  that  deceased  was  a  sober 
and  industrious  man,  careful  and  prudent  for  his  safety. 
It  is  insisted  by  plaintiff  in  error  Gibfon  could  not  have 
been  in  the  place  he  was  for  the  purpose  of  removing  the 
coal  from  the  sides  of  the  rail,  because  the  proof  showed 
this  had  been  done  and  an  attempt  made  to  pinch  the  car 
north  before  the  shovelers  were  told  to  go  to  the  round- 
house and  that  an  engine  would  be  brought  to  move  the 
car.  It  is  true,  certain  witnesses  testified  to  that  state  of 
facts,  but  it  is  also  true  that  other  testimony  and  circum- 
stances proven  tended  to  discredit  that  testimony.  Upon  a 
consideration  of  all  the  evidence  we  think  it  was  a  question 
to  be  submitted  to  the  jury  whether  the  deceased,  at  the 
time  he  came  to  his  death,  was  in  the  exercise  of  reasonable 
care  and  caution  in  the  discharge  of  his  duties,  or  whether 
he  was  guilty  of  negligence,  and  the  trial  court  did  not  err 
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in  submitting  the  case  to  the  jury.    Stollery  v.  Cicero  and 
Proviso  Street  Railway  Co.  243  111.  290. 

Conley  was  first  placed  upon  the  stand  by  defendant  in 
error  as  his  witness  and  asked  what  his  position  was  with 
plaintiff  in  error  at  the  time  of  Gibron's  death,  how  long 
Gibron  had  been  employed  by  plaintiff  in  error,  what  time 
he  was  killed  and  what  wages  he  was  receiving.  He  also 
testified  he  gave  an  order  for  a  switch  engine  to  go  to  the 
coal  chute,  and  that  it  ran  in  on  the  track  that  ran  over 
the  coal  hopper  and  on  which  Gibron  was  killed.  On  cross- 
examination  counsel  for  plaintiff  in  error  started  to  inter- 
rogate the  witness  about  whether  he  notified  anyone  that 
the  switch  engine  was  coming  to  pull  the  car  down  and 
whom  he  so  notified.  This  was  objected  to  by  counsel  for 
defendant  in  error,  but  the  objection  was  overruled  and  the 
witness  testified  he  told  the  shovelers  they  could  not  pinch 
the  car  down  because  of  so  many  cars  being  on  the  track 
ahead  of  it,  and  that  he  would  have  a  switch  engine  come 
and  move  .the  cars  out  of  the  way  and  spot  the  car  they 
were  unloading  over  the  hopper  and  would  call  them  when 
the  car  was  ready.  On  re-direct  examination  he  was  asked 
if  he  testified  to  the  same  thing  on  the  first  trial  of  the 
case,  and  answered  he  did  not  then  remember  what  he  then 
said  about  telling  Gibron  that  he  would  send  an  engine  in 
to  move  the  car.  This  examination  was  objected  to  by 
plaintiff  in  error  on  the  ground  that  defendant  in  error 
could  not  impeach  his  own  witness.  Counsel  for  defendant 
in  error  stated  he  was  surprised  at  the  testimony  of  the 
witness  in  view  of  his  testimony  at  the  former  trial,  and 
the  court  ruled  that  upon  that  basis  he  might  proceed  with 
the  examination.  The  witness  was  then  asked  whether  at 
the  former  trial  he  had  been  asked  the  question,  "Had  any- 
thing been  said  to  these  men  with  reference  to  moving  that 
car  to  the  north  to  be  unloaded  ?"  and  whether  he  had  an- 
swered the  question,  "No,  I  did  not  give  any  orders  for  it ; 
the  man  that  runs  the  coai  chute  gives  those  orders."    The 
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witness  answered  that  he  did  not  remember,  and  defendant 
in  error  was  permitted  to  prove  by  the  court  reporter,  over 
the  objection  of  plaintiff  in  error,  that  on  the  former  trial 
the  question  had  been  so  asked  and  so  answered.  This 
ruling  is  complained  of  as  reversible  error.  The  rule  is 
well  established  that  a  party  cannot  impeach  a  witness  vol- 
untarily called  by  him,  except  as  that  may  be  incidentally 
done  by  proving  a  state  of  facts  different  from  that  sworn 
to  by  the  witness  in  question.  (Chicago  City  Railway  Co. 
v.  Gregory,  221  111.  591.)  But  that  rule  is  not  controlling 
upon  the  question  here  presented.  It  was  not  competent 
cross-examination  for  plaintiff  in  error  to  inquire  of  the 
witness  as  to  what  notice  had  been  given  the  three  coal 
shovelers  that  an  engine  was  coming  in  to  move  the  car, 
and  the  objection  of  defendant  in  error  should  have  been 
sustained  if  the  technical  rules  of  evidence  were  to  be  ob- 
served. If  defendant  in  error's  objections  had  been  sus- 
tained plaintiff  in  error  could,  by  leave  of  the  court,  then, 
or  later  when  it  came  to  the  introduction  of  its  testimony, 
have  made  the  witness  its  witness  for  the  purpose  of  testi- 
fying to  the  same  matters.  In  either  case  defendant  in 
error  would  have  had  the  right  to  impeach  the  witness  in 
the  manner  permitted  by  the  court  in  this  case.  Should  the 
fact  that  plaintiff  in  error  was  permitted  to  examine  the 
witness  as  a  part  of  the  cross-examination  of  defendant  in 
error's  witness  instead  of  making  him  its  own  witness  de- 
prive defendant  in  error  of  the  right  to  prove  that  he  tes- 
tified to  a  different  state  of  facts  from  that  testified  to 
on  the  former  trial?  We  think  neither  justice,  common 
sense  nor  even  the  technical  rules  of  evidence  require  a  re- 
versal of  the  judgment  upon  this  assignment  of  error. 

The  instructions  given  were  in  harmony  with  our  view 
of  the  law,  and  finding  no  reversible  error  in  the  record 
the  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Thomas  B.  Corrigan,  Appellant,  vs.  Patrick  Ralph. — 
(Mary  Ralph  et  al  Appellees.) 

Opinion  filed  December  16,  1014. 

1.  Specific  performance — discretion  of  court  in  the  matter  of 
specific  performance  is  not  arbitrary.  While  in  some  measure  the 
enforcement  of  a  contract  to  convey  land  rests  in  the  sound  dis- 
cretion of  the  court,  yet  such  discretion  is  not  arbitrary,  and  where 
a  valid  contract  is  understandingly  entered  into  between  the  par- 
ties which  appears  to  be  fair  and  contains  no  objectionable  or  in- 
equitable features,  its  performance  will  be  enforced. 

2.  Same — fact  that  the  promisor's  wife  is  not  obligated  to  sign 
deed  does  not  defeat  specific  performance.  The  fact  that*  a  con- 
tract for  the  sale  of  a  farm  does  not  obligate  the  promisor's  wife 
to  join  in  the  conveyance,  and  that  she  refuses  to  join  therein, 
does  not  defeat  the  right  of  the  promisee  to  specific  performance 
as  against  the  promisor. 

Appeal  from  the  Circuit  Court  of  Livingston  county; 
the  Hon.  G.  W.  Patton,  Judge,  presiding. 

E.  A.  Simmons,  for  appellant. 

Henry  M.  Kelly,  and  Stevens  R.  Baker,  for  ap- 
pellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  decree  dismissing  a  bill  filed 
by  appellant,  Thomas  B.  Corrigan,  against  Patrick  Ralph, 
for  the  specific  performance  of  a  contract  to  convey  eighty 
acres  of  land. 

The  bill  alleges  Patrick  Ralph  was  the  owner  of  the 
land  on  September  9,  1909,  and  on  that  day  entered  into 
a  written  agreement  with  appellant  to  sell  and  convey  to 
him  said  land.  The  contract,  the  performance  of  which  is 
sought  to  be  enforced,  was  dated  September  9,  1909,  in 
and  by  which  Patrick  Ralph  agreed  to  convey  to  appellant, 
in  fee  simple,  clear  of  all  encumbrances,  by  good  and  suffi- 
cient warranty  deed,  eighty  acres  of  land  described,  for 
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$13,600.  The  contract  acknowledged  the  receipt  of  $1600 
in  cash,  and  it  was  agreed  the  balance  ($12,000)  "is  to  be 
paid  in  the  form  of  a  mortgage  or  trust  deed  secured  by 
the  above  described  property,  running  for  a  period  of  five 
years  from  March  1,  1910,  with  interest  at  five  per  cent 
per  annum,  payable  annually,  with  interest  at  the  rate  of 
six  per  cent  per  annum,  payable  after  maturity,  annually, 
on  the  whole  sum  remaining  from  time  to  time  unpaid,  and 
to  pay  all  taxes,  assessments  or  impositions  that  may  be 
legally  levied  or  imposed  upon  said  land  subsequent  to  the 
year  19 10."  The  contract  provided  for  the  forfeiture  of 
the  cash  payment  if  appellant  failed  to  comply  with  his 
part  of  the  agreement.  The  contract  further  provided  that 
Ralph  was  to  furnish  an  abstract  before  November  1,  1909, 
and  appellant  agreed  to  furnish,  in  writing,  his  objections 
to  it,  if  any,  within  thirty  days  after  its  receipt.  The  con- 
tract was  subject  to  a  lease  on  the  premises  running  from 
March  1,  1910,  to  March  1,  191 1.  The  bill  avers  that 
appellant  was  ready  and  willing  to  comply  with  his  part 
of  the  agreement,  and  that  on  March  1,  1910,  he  tendered 
Ralph  a  note  for  $12,000,  dated  on  that  day,  payable  to 
the  order  of  Ralph  five  years  after  date,  with  interest  at 
five  per  cent  per  annum,  payable  annually,  until  maturity 
and  with  six  per  cent  interest  per  annum  after  maturity, 
and  also  a  mortgage  on  the  premises  in  the  usual  and  cus- 
tomary form  to  secure  the  note ;  that  he  also  on  said  March 
1,  19 10,  executed  another  note  for  $12,000  in  accordance 
with  the  terms  of  the  contract  and  executed  a  trust  deed 
upon  the  premises  to  secure  the  same,  which  note  and  trust 
deed  he  tendered  to  Ralph  in  lieu  of  the  mortgage,  if  he 
preferred  it,  but  that  Ralph  refused  to  comply  with  his 
contract  and  make  the  conveyance.  The  bill  alleged  that 
by  mutual  mistake  the  parties,  in  drawing  the  contract, 
omitted  the  number  of  the  section,  but  that  the  land  was 
in  section  14,  which  was  well  known  to  both  parties  and 
was  intended  to  be  so  described  in  said  written  contract. 
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There  is  a  prayer  in  the  bill  that  the  contract  be  reformed 
in  this  respect  so  as  to  express  the  intention  of  the  parties. 

Patrick  Ralph  answered  the  bill  denying  he  made  the 
agreement  to  convey  the  land,  and  averred  that  at  all  times 
when  appellant  was  endeavoring  to  buy  the  land  he  told 
appellant  and  his  father  that  his  (Ralph's)  wife  was  not 
willing  to  sell  and  would  not  join  him  in  the  deed;  that 
on  September  9,  1909,  he  (Ralph)  was  not  in  a  condition 
to  fully  know  and  understand  what  he  was  doing  about 
selling  the  property ;  that  he  had  been  drinking,  which  fact 
was  known  to  appellant  and  his  father,  but  that  appellant 
urged  him  to  agree  to  the  sale,  and  that  appellant  and  his 
father  urged  respondent  to  force  His  wife  to  agree  to  the 
sale.  The  answer  furthers  avers  that  respondent  went  with 
appellant  and  his  father  to  the  city  of  Dwight  for  the  pur- 
pose of  further  discussing  the  sale  of  the  land;  that  re- 
spondent told  appellant  he  was  willing  to  sell  at  the  price 
agreed  upon  if  his  wife  was  willing,  but  if  she  was  not  he 
would  make  no  deal ;  that  the  parties  went  together  to  the 
place  where  the  agreement  was  prepared;  that  the  same 
was  prepared  without  his  advice  or  suggestion;  that  he  is 
unable  to  read  or  write;  that  the  agreement  was  not  read 
to  him,  and  that  without  knowing  or  being  advised  of  its 
contents  he  signed  the  same  by  his  mark.  The  answer  de- 
nies respondent  received  the  cash  payment  of  $1600,  and 
avers  the  agreement  was  made  subject  to  the  approval  of 
respondent's  wife;  that  she  had  at  all  times  refused  to 
agree  to  the  sale  of  the  land,  which  was  well  known  to 
appellant,  and  that  the  contract  was  procured  by  fraud,  de- 
ceit and  misrepresentation  of  appellant  and  his  father ;  that 
it  is  inequitable  and  unjust,  the  consideration  inadequate, 
and  that  its  performance  would  work  an  injustice  and  hard- 
ship upon  respondent. 

After  replication  filed  the  cause  was  referred  to  the 
master  in  chancery  to  take  the  proof  and  report  his  con- 
clusions of  law  and  fact.     The  master  reported  in  June, 
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1 910,  finding  thai  the  contract  was  valid  and  binding  up- 
on the  parties;  that  by  a  mistake  of  the  scrivener  who  re- 
duced the  contract  to  writing  the  number  of  the  section 
was  omitted,  and  that  by  another  mistake  of  the  scrivener 
the  contract  provided  for  the  payment  by  appellant  of  the 
taxes  levied  upon  said  land  subsequent  to  the  year  1910, 
whereas  it  was  intended  to  provide  for  the  payment  by 
appellant  of  the  taxes  levied  subsequent  to  the  year  1909. 
The  master  recommended  that  the  contract  be  reformed  in 
these  respects  to  comply  with  the  intention  of  the  parties 
and  that  a  decree  for  specific  performance  be  granted  as 
prayed.  Objections  to  the  master's  report  by  Ralph  were 
overruled  by  the  mastef  and  were  renewed  as  exceptions 
before  the  chancellor.  After  the  cause  was  heard,  and  be- 
fore any  decree  was  rendered,  Ralph  died,  and  his  heirs 
were  made  parties  by  a  supplemental  bill,  brought  into 
court,  and  at  the  May  term,  19 14,  the  chancellor  sustained 
exceptions  to  the  master's  report  and  entered  a  decree  dis- 
missing* the  bill  for  want  of  equity.  Complainant  below 
has  prosecuted  this  appeal  to  this  court. 

The  decree  finds  that  prior  to  the  execution  of  the 
written  contract  Ralph  agreed  to  sell  the  land  to  Thomas  J. 
Corrigan,  who  is  appellant's  father,  for  $13,600,  on  condi- 
tion that  Ralph's  wife  would  consent  to  the  sale;  that  his 
wife  refused  to  consent  to  the  sale,  of  which  fact  Thomas 
J.  Corrigan  had  knowledge,  but  afterwards,  on  the  after- 
noon of  September  9,  1909,  Thomas  J.  Corrigan,  appellant 
(his  son)  and  Ralph  went  to  the  bank  in  D wight,  where 
Charles  D.  McWilliams  was  secured  by  Thomas  J.  Corri- 
gan to  prepare  the  contract;  that  Ralph,  although  not  in 
an  advanced  state  of  intoxication,  had  been  drinking,  by 
by  reason  of  which  and  his  illiteracy  and  the  apparent  haste 
of  the  draftsman  of  the  agreement  he  did  not  comprehend 
its  contents,  but,  so  far  as  he  understood,  thought  it  was 
in  accordance  with  the  terms  upon  which  he  had  agreed 
to  sell  the  land,  among  which  was  that  the  deferred  pay- 
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ment  was  to  bear  six  per  cent  interest  and  that  he  was 
dealing  with  Thomas  J.  Corrigan  and  not  his  son,  Thomas 
B.  Corrigan;  that  Ralph  signed  the  agreement  with  the 
understanding  that  it  would  be  of  no  force  or  effect  unless 
his  wife  joined  him  in  the  execution  of  the  deed.  The  de- 
cree finds  the  contract  did  not  correctly  state  the  terms  of 
the  verbal  agreement  between  the  parties,  that  Ralph  took 
no  part  in  dictating  or  stating  the  terms  and  conditions 
when  it  was  prepared,  and  that  it  would  be  inequitable  and 
unjust  to  enforce  the  specific  performance  of  said  agreement. 
"  Patrick  Ralph  had  formerly  lived  on  the  eighty  acres 
of  land  in  controversy,  but  for  a  few  years  prior  to  Sep- 
tember 9,  1909,  he  and  his  wife  had  resided  in  the  city  of 
Dwight.  He  was  seventy-three  years  old  and  could  neither 
read  nor  write.  Thomas  J.  Corrigan,  father  of  appellant, 
owned  and  lived  on  a  farm  about  four  miles  from  Ralph's 
farm.  Thomas  B.  Corrigan,  appellant,  lived  on  a  farm  be- 
longing to  his  father  and  joining  Ralph's  farm.  The  par- 
ties were  acquainted  with  each  other  and  there  had  been 
some  little  talk  between  them  about  the  sale  of  the  land 
prior  to  September  9,  1909.  On  that  day  appellant  and  his 
father  went  to  the  Ralph  farm,  where  Ralph  was  at  work. 
They  there  (or  at  least  Thomas  J.  Corrigan  and  Ralph) 
talked  about  the  sale,  the  price  and  the  terms.  Ralph  got 
in  the  buggy  with  the  Corrigans  and  went  to  the  home  of 
Thomas  J.  Corrigan  and  had  dinner.  After  dinner  he  and 
Thomas  J.  Corrigan  went  together  to  Dwight,  where  they 
met  appellant.  At  the  suggestion  of  Ralph  the  three  went 
to  the  bank  of  which  Charles  McWilliams  was  cashier,  to 
have  the  contract  for  the  sale  of  the  land  reduced  to  writ- 
ing. McWilliams  was  not  at  the  bank  but  was  called  in, 
and  in  the  presence  of  the  Corrigans  and  Ralph  dictated 
to  a  stenographer  the  agreement.  After  it  was  completed 
it  was  signed  by  Ralph  by  his  mark,  which  was  witnessed 
by  two  employees  of  the  bank,  and  was  also. signed  by  ap- 
pellant.    The  Corrigans  did  not  have  the  $1600  but  bor- 
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rowed  $iocx)  from  McWilliams'  bank,  which,  together  with 
checks  cashed,  made  $1600.  A  certificate  of  deposit  was 
issued  for  that  amount  to  Ralph  by  the  bank  and  he  left 
the  money  in  the  bank.  A  day  or  two  after  the  contract 
was  signed  Ralph  requested  McWilliams  to  send  the  ab- 
stract to  some  one  to  have  it  brought  down  to  date,  and 
on  September  11,  1909,  McWilliams  sent  it  to  an  abstracter 
at  Pontiac  for  that  purpose.  Thomas  J.  Corrigan  pro- 
cured the  abstract  at  the  abstracter's  office  after  it  was 
finished  and  took  it  to  E.  A.  Simmons,  solicitor  for  appel- 
lant in  this  case,  for  examination.  Simmons  prepared  a 
written  opinion  pointing  out  a  number  of  objections,  none 
of  which  were  of  serious  character.  Afterwards  Ralph 
called  on  McWilliams  again  and  asked  what  he  should 
do  about  the  abstract.  McWilliams  suggested  the  names 
of  certain  lawyers  in  Pontiac  for  him  to  advise  with,  but 
finally  advised  him  that  Simmons  would  probably  see  to 
the  correction  of  the  objections  with  as  little  expense  as 
anyone,  and  that  would  be  likely  to  better  satisfy  Corrigan. 
Ralph  took  the  abstract  to  the  office  of  Simmons  and  in- 
quired the  cost  of  removing  the  objections  to  the  title. 
Simmons  told  him  it  would,  not  be  over  $20  and  probably 
considerably  less.  Shortly  afterwards  Ralph  again  went 
to  Simmons'  office  and  demanded  his  abstract,  which  was 
given  to  him.  On  November  15,  1909,  Ralph  caused  a 
letter  to  be  written  to  Thomas  Corrigan,  which  was  re- 
ceived by  appellant.  The  letter  stated  it  was  written  to  no- 
tify the  person  to  whom  it  was  addressed  that  Mrs.  Ralph 
refused  to  consent  to  the  sale  of  the  farm,  refused  to  sign 
any  papers  connected  with  the  sale,  and  that  it  would  be 
impossible  for  Ralph  to  sell  the  land.  The  letter  also  stated 
the  $1600  paid  down  was  at  the  Bank  of  Dwight  and  was 
to  be  returned  to  the  person  to  whom  the  letter  was  ad- 
dressed, and  the  addressee  was  requested  to  call  at  once  and 
release  all  papers  which  had  been  made  out  so  far,  so  the 
money  paid  could  be  promptly  returned. 
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We  think  the  weight  of  the  proof  abundantly  shows  that 
Ralph  understood  and  comprehended  the  agreement  when 
it  was  made;  that  he  was  not  in  an  advanced  stage  of  in- 
toxication; that  if  he  was  intoxicated  at  all,  it  was  in  so 
slight  a  degree  that  none  of  the  parties  present  when  the 
agreement  was  executed  could  detect  it.  The  testimony  of 
Mc Williams  and  both  the  Corrigans  that  the  agreement  was 
read  over  to  Ralph  before  it  was  signed  is  disputed  only 
by  Ralph  himself.  The  agreement  was  executed  in  dupli- 
cate, and  the  next  morning  after  it  was  executed  Ralph 
called  at  the  bank  for  a  copy  of  it,  which  was  delivered  to 
him  by  Mc  Williams.  This  he  admitted,  and  also  admitted 
he  took  it  to  John  W.  Grady,  telegraph  operator  for  a  rail- 
road in  Dwight,  who  read  it  over  to  him.  Grady  testified 
he  read  it  over  slowly  to  enable  Ralph  to  understand  it. 
His  recollection  was  Ralph  said  it  was  all  right.  He  said 
nothing  about  his  wife  not  wanting  to  sign  the  deed.  Ralph 
testified  he  met  Corrigan  (meaning,  as  we  understand  it, 
Thomas  J.  Corrigan,)  about  four  days  after  Grady  read 
the  contract  to  him  and  told  him  his  wife  would  not  sign  a 
deed  and  that  he  did  not  want  Corrigan's  money.  Corri- 
gan testified  that  this  conversation  was  at  a  much  later 
date,  but  however  that  may  be,  the  only  excuse  Ralph  gave 
for  refusing  to  perform  the  agreement  was  that  his  wife 
would  not  sign  the  deed.  He  did  not  claim  that  he  did 
not  make  the  agreement  or  that  his  condition  was  such 
when  it  was  made  that  he  did  not  understand  it.  The 
weight  of  the  proof  is  decidedly  to  the  effect  that  he  did 
understand  it,  and  his  own  conduct  with  reference  to  hav- 
ing the  abstract  extended,  his  interviews  with  McWilliams 
and  Simmons  about  correcting  the  defects  in  it,  and  his 
conversation  with  Grady,  tend  strongly  to  show  that  he 
understood  the  contract.  In  his  letter  of  November  15  he 
did  not  claim  that  he  did  not  understand  the  contract  or 
that  it  was  not  in  accordance  with  the  agreement  between 
the  parties.     He  admitted  having  the  $1600  cash  payment 
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in  the  bank,  but  refused  to  carry  out  the  agreement  be- 
cause he  said  his  wife  would  not  sign  the  deed.  The  con- 
tract did  not  obligate  the  wife  to  join  in  the  conveyance, 
but  this  would  not  defeat  the  enforcement  of  the  contract 
made  by  Ralph  to  convey  the  land.  Litsey  v.  Whittetnore, 
in  111.  267;  Hall  v.  Hall,  125  id.  95;  Watson  v.  Doyle, 
130  id.  415. 

While  in  some  measure  the  enforcement  of  a  contract 
to  convey  land  rests  in  the  sound  discretion  of  the  court, 
such  discretion  is  not  arbitrary,  and  where  a  valid  contract 
is  entered  into  between  the  parties  which  appears  to  be  fair 
and  contains  no  objectionable  or  inequitable  features,  its 
performance  will  be  enforced.  (Cutnberledge  v.  Brooks, 
235  111.  249;  Zempel  v.  Hughes,  id.  424;  Anderson  v. 
Anderson,  251  id.  415;  Heller  v.  McGuin,  261  id.  588.) 
There  is  no  proof  that  the  consideration  agreed  to  be  paid 
for  the  land  was  not  a  fair  and  adequate  price,  and  we 
find  nothing  in  the  testimony  to  indicate  that  the  perform- 
ance of  the  contract  would  be  inequitable  or  unjust. 

It  is  insisted  by  appellees  that  the  contract  was  uncer- 
tain and  did  not  express  the  intention  of  the  parties.  The 
claim  that  Ralph  understood  he  was  selling  the  land  to 
Thomas  J.  Corrigan  and  that  the  note  for  the  deferred 
payment  was  to  bear  six  per  cent  interest  from  date  is  not 
supported  by  the  evidence.  Appellant  admits  it  was  in- 
tended by  the  contract  that  he  should  pay  all  taxes  levied 
subsequent  to  the  year  1909,  whereas  the  agreement  states 
he  is  to  pay  the  taxes  levied  subsequent  to  the  year  1910. 
It  is  evident,  as  the  master  reported,  that  this  was  a  mis- 
take, and  no  doubt  resulted  from  the  mention  of  the  year 
in  which  the  taxes  were  payable  instead  of  the  year  in 
which  they  were  levied.  Taxes  levied  in  1909  were  pay- 
able in  1910,  and  it  was  the  evident  intention  of  the  parties 
that  Ralph  should  pay  the  taxes  levied  in  1909,  payable  in 
1910,  and  that  appellant  should  pay  all  subsequent  taxes. 
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The  evidence  in  this  record  satisfies  us  that  there  is  no 
escape  from  liability  to  perform  this  contract,  and  that  the 
decree  is  clearly  contrary  to  the  weight  of  the  testimony. 

The  decree  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


William  A.  Geithman  et  al.  Appellees,  vs.  Alfred  Eich- 
ler et  al.  Appellants. 

Opinion  filed  December  16,  1014. 

1.  Specific  performance — what  is  meant  by  a  "merchantable 
abstract  of  title."  A  contract  for  the  sale  of  land  which  requires 
the  owner  to  convey  the  land  "in  fee  simple,  clear  of  all  encum- 
brances whatever,  by  good  and  sufficient  warranty  deed,"  the  title 
to  be  shown  by  a  certain  date  and  at  a  later  date  the  owner  to  de- 
liver to  the  purchaser  "a  warranty  deed  and  good  merchantable 
abstract  of  title,"  calls  for  an  abstract  of  title  showing  a  good  mer- 
chantable title  and  not  merely  a  merchantable  abstract. 

2.  Same — when  refusal  to  accept  a  deed  and  abstract  is  not  a 
ground  for  forfeiture.  Where  the  owner  of  land  has  agreed  to 
convey  the  same  in  fee  simple,  free  from  all  encumbrances,  and  to 
furnish  an  abstract  showing  a  good  merchantable  title,  he  is  not 
required  to  furnish  an  abstract  showing  a  perfect  title  of  record, 
but  if  the  abstract  furnished  by  him  does  not  show  a  connected 
title  of  record  and  is  not  supplemented  by  affidavits  or  proof  sup- 
plying the  facts  necessary  to  show  a  good  merchantable  title,  a 
refusal  to  accept  the  abstract,  and  the  deed  tendered  therewith, 
does  not  justify  the  owner  in  declaring  the  contract  forfeited. 

3.  Same — what  constitutes  a  valid  objection  to  abstract  of  title. 
Where  the  abstract  of  title  shows  a  certificate  of  the  purchase  of 
the  lands  frpm  the  State  by  Noah  C.  Anderson  t>ut  no  patent  of 
record,  and  the  next  conveyance  of  record  is  from  Noah  C.  Ams- 
den  as  grantor,  the  fact  that  there  is  no  conveyance  shown  from 
Anderson  to  Amsden  is  a  valid  objection  to  the  abstract  of  title, 
in  the  absence  of  anything  showing  identity  of  parties  or  posses- 
sion of  the  land,  who  had  been  in  possession  or  how  long  they  had 
been  in  possession. 

Appeal  from  the  Circuit  Court  of  DeKalb  county ;  the 
Hon.  Clinton  F.  Irwin,  Judge,  presiding. 
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R.  K.  Welsh,  for  appellants. 
George  W.  Brown,  and  C.  D.  Rogers,  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

This  is  a  bill  filed  by  appellees  for  the  specific  perform- 
ance of  a  contract  to  convey  land.  September  21,  191 2, 
Alfred  Eichler  and  May  Eichler,  appellants,  entered  into 
a  contract  with  William  A.  Geithman  and  James  J.  Ham- 
mond, appellees,  whereby  appellants,  as  parties  of  the  first 
part,  agreed  to  sell,  and  appellees,  as  parties  of  the  second 
part,  agreed  to  buy,  a  certain  120  acres  of  land  situate  in 
DeKalb  county.  The  contract  provided  the  grantors  were 
to  convey  the  land  "in  fee  simple,  clear  of  all  encumbrances 
whatever,  by  good  and  sufficient  warranty  deed,"  the  "title 
to  be  shown  by  October  15,  191 2,  showing  title  in  Alfred 
Eichler,"  and  that  on  March  1,  19 13,  the  appellants  agreed 
"to  deliver  to  party  of  second  part  [appellees]  a  warranty 
deed  and  good  merchantable  abstract  of  title"  to  the  land 
described  in  the  contract,  at  which  time  the  negotiations 
were  to  be  completed.  Five  hundred  dollars  was  paid  on 
the  date  of  the  execution  of  the  contract,  to  be  applied  on 
the  purchase  price,  $4640  was  to  be  paid  March  1,  1913, 
and  a  note  given  for  the  balance,  $12,500,  secured  by  mort- 
gage on  the  land.  The  contract  provided  that  upon  failure 
of  appellees  to  make  subsequent  payments  therein  provided 
or  otherwise  perform  their  covenants,  appellants  might  for- 
feit and  determine  the  contract  and  retain  any  payments 
made,  as  liquidated  damages.  .Time  was  made  the  essence 
of  the  contract.  It  appears,  however,  that  the  time  or 
dates  mentioned  in  the  agreement  were  waived  by  mutual 
consent  and  negotiations  were  had  toward  the  completion 
of  this  agreement  much  later  than  March  1,  1913,  the  time 
fixed  by  the  contract  for  the  completion  of  the  sale.  It 
appears  that  appellants  showed  appellees  the  abstract  to  the 
land  in  question  January  31,  191 3,  and  on  February  14, 
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19 1 3,  the  abstract,  brought  down  to  date,  was  delivered  to 
appellees  and  by  them  submitted  to  their  attorney  for  ex- 
amination. On  February  22,  1913,  he  delivered  his  writ- 
ten opinion  of  the  abstract  to  both  appellants  and  appellees, 
pointing  out  certain  defects,  none  of  which  are  necessary 
to  be  considered  except  one,  which  will  be  later  referred  to. 
February  28,  1913,  appellees  deposited,  at  the  place  and 
with  the  parties  designated  in  the  contract,  the  balance 
of  the  consideration  for  the  land  to  be  paid  in  cash  and  a 
note  secured  by  mortgage,  in  accordance  with  the  terms  of 
the  contract.  Several  conferences  were  subsequently  had 
between  the  parties  with  a  view  to  concluding  the  transac- 
tion, and  appellants  on  March  17,  19 13,  met  appellees  by 
appointment,  to  complete  the  transaction.  Appellants  had 
executed  a  deed  and  assigned  a  lease  on  the  premises,  which, 
together  with  the  abstract  and  tax  receipt,  they  had  with 
them.  Appellees  objected  and  refused  to  carry  out  the 
contract,  claiming  the  title  was  not  in  compliance  with  the 
agreement.  March  27,  1913,  appellants  left  at  the  place 
designated  for  the  performance  of  the  contract,  the  deed, 
assigned  lease,  abstract  and  tax  receipt,  and  on  the  follow- 
ing day  served  written  notice  upon  appellees  that  unless  the 
contract  was  completed  and  full  payment  made  on  or  be- 
fore April  8,  1 91 3,  the  contract  would  be  forfeited  and 
determined.  Some  further  negotiations  were  had  between 
the  parties,  but  the  contract  not  being  completed  on  April 
8,  1913,  appellants  on  April  19,  1913,  served  a  notice  of 
forfeiture  on  appellees.  Subsequent  to  the  latter  date  the 
original  contract  for  the  sale  of  the  land  was  recorded  by 
appellees,  and  on  May  6,  191 3,  they  filed  their  bill  in  chan- 
cery praying  for  the  specific  performance  of  the  contract 
in  question  and  for  an  injunction  restraining  appellants 
from  receiving  the  rents  of  the  land  involved,  and  for  gen- 
eral relief.  Appellants  filed  an  answer  denying  appellees 
were  entitled  to  the  relief  prayed  and  insisting  the  forfeit- 
ure was  valid,  and  filed  a  cross-bill  alleging  the  title  ten- 
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dered  to  appellees  complied  with  the  terms  of  the  contract 
and  praying  that  the  contract  now  of  record  be  canceled  as 
a  cloud  upon  appellants'  title.  Upon  answer  to  the  cross- 
bill and  replications  being  filed,  a  hearing  was  had  and  a 
decree  entered  dismissing  the  cross-bill  and  granting  the  re- 
lief prayed  in  the  original  bill. 

Few,  if  any,  important  facts  are  in  dispute.  The  ques- 
tions presented  for  decision  are  mainly  questions  of  law 
arising  out  of  the  construction  of  the  contract  sought  to 
be  enforced. 

Appellants  contend  that  the  contract  bound  them  to  con- 
vey to  appellees,  by  warranty  deed  free  from  encumbrances, 
a  fee  simple  title  to  the  land  but  not  to  furnish  an  abstract 
showing  such  title  in  them  of  record;  that  the  appellants 
owned  the  title  they  agreed  to  convey,  and  when  they  exe- 
cuted the  deed  and  delivered  it  to  the  parties  and  at  the 
place  agreed  upon,  for  appellees,  together  with  the  abstract, 
they  had  done  all  that  was  required  of  them  by  the  con- 
tract, without  regard  to  whether  the  abstract  showed  good 
merchantable  title  in  appellants.  In  other  words,  the  con- 
tention of  appellants  as  to  the  abstract  they  were  required 
to  furnish  is,  that  it  was  to  be  a  merchantable  abstract  but 
not  that  it  was  to  show  a  merchantable  title  in  appellants. 
Appellants  further  contend  that  even  if  the  contract  is  con- 
strued as  requiring  them  to  furnish  an  abstract  showing  a 
merchantable  title,  the  abstract  furnished  does  show  in  ap- 
pellants a  merchantable  title.  While  other  defects  in  the 
abstract  were  claimed  to  have  existed,  the  only  one  relied 
upon  by  appellees  for  their  refusal  to  accept  the  deed  and 
abstract  tendered  them  is  as  follows:  The  records  show, 
as  abstracted,  that  eighty  acres  of  the  land  were  purchased 
by  Noah  C.  Anderson  from  the  State  and  a  certificate  is- 
sued to  him  therefor,  but  no  patent  was  of  record.  The 
certificate  of  purchase  by  Anderson  is  dated  March  9,  1846, 
and  on  June  24,  1846,  Noah  C.  Amsden  conveyed  the  land 
to  Caleb  Olmstead.     No  conveyance  is  shown  from  Noah 
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C.  Anderson  to  Noah  C.  Amsden.  As  a  matter  of  fact, 
the  land  was  purchased  from'the  State  by  Noah  C.  Amsden 
and  the  name  "Anderson"  was  written  in  the  certificate  by 
mistake,  which  was  shown  by  appellants  on  the  trial  of  the 
case  by  a  certified  copy  by  the  Auditor  of  Public  Accounts 
of  the  report  of  the  sale  of  school  lands  in  DeKalb  county 
and  also  a  certified  copy  of  the  patent  issued,  but  this  was 
not  known  to  appellees  until  the  documents  were  offered 
in  evidence  at  the  trial. 

As  we  construe  the  agreement,  appellants  were  bound 
not  only  to  convey  to  appellees,  by  warranty  deed,  a  good 
title  free  from  encumbrances,  but  they  were  required  to 
show  by  October  15,  191 2,  that  they  owned  such  title,  and 
by  March  1,  191 3,  at  which  time  the  sale  was  to  be  com- 
pleted, they  were  to  furnish  appellees  an  abstract  showing 
merchantable  title  in  them.  It  is  true  the  contract  is  not 
in  those  precise  words.  It  obligated  appellants  to  convey  a 
fee  simple  title  free  from  encumbrances,  by  warranty  deed. 
This  did  not  necessarily  mean  a  perfect  title  of  record  but 
meant  a  good  merchantable  title.  A  party  may  have  such 
title  to  land  notwithstanding  apparent  defects  in  the  chain 
are  shown  by  the  records.  For  instance,  the  Statute  of 
Limitations  may  make  a  title  good  which  is  apparently  de- 
fective as  shown  by  the  chain  abstracted  from  the  records. 
There  is  no  dispute  upon  these  propositions  and  the  citation 
of  authorities  we  deem  unnecessary.  The  contract  further 
bound  appellants  to  show  appellees  by  October  15,  1912, 
that  they  had  the  title  which  they  agreed  to  convey,  but 
how  this  is  to  be  shown  is  not  expressly  stated  in  the  con- 
tract. The  transaction  was  to  be  completed  March  1,  191 3, 
by  the  payment  by  appellees  of  the  balance  of  the  cash  pay- 
ment and  by  securing  the  remainder  of  the  purchase  money 
by  a  mortgage  on  the  land,  at  which  time  appellants  agreed 
to  deliver  to  appellees  "a  warranty  deed  and  good  mer- 
chantable abstract  of  title  of  the  above  described  land." 
Appellants'  agreement  required  them  to  convey  to  appellees 
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a  good  and  merchantable  title,  and  it  seems  clear  to  us  the 
intention  of  the  parties  was,  from  the  language  used,  that 
the  abstract  should  show  they  owned  and  were  able  to  con- 
vey the  kind  of  a  title  they  had  agreed  to  convey  to  appel- 
lees. It  does  not  appear  to  us  a  reasonable  construction  of 
the  contract  to  say  it  was  intended  by  the  parties  that  the 
abstract  should  be  a  merchantable  one,  simply, — that  is,  an 
abstract  showing  matters  of  record  affecting  the  title,  made 
by  a  person,  firm  or  corporation  engaged  in  the  business  of 
making  abstracts,  in  such  form  as  is  customary  in  making 
abstracts,  as  to  pass  current  among  persons  buying  and 
selling  real  estate  and  examining  titles.  (Harper  v.  Tid- 
holm,  155  111.  370;  Heinsen  v.  Lamb,  117  id.  549.)  It 
was  not  a  merchantable  abstract  appellees  were  buying  but 
a  merchantable  title  to  the  land,  and  the  requirement  that 
appellants  were  to  furnish  a  "good  merchantable  abstract 
of  title"  to  the  land  was  intended  to,  and  does,  mean  that 
they  were  to  furnish  an  abstract  showing  they  had  the  kind 
of  title  they  agreed  to  convey.  There  is  some  testimony 
in  the  record  which  in  our  opinion  tends  to  show  that  this 
was  the  construction  placed  upon  the  contract  by  the  par- 
ties themselves.  After  the  report  made  by  the  attorney 
for  appellees  upon  the  abstract  of  title  the  parties  met  at 
the  Exchange  Bank  of  Brown  &  Brown,  at  Genoa,  March 
17,  191 3,  and  talked  about  a  modification  ctf  the  contract 
by  dividing  the  deferred  payment  on  the  land  into  three 
installments, — one  for  $5500,  one  for  $4000  and  one  for 
$3000, — for  which  notes  were  to  be  given,  the  deal  com- 
pleted and  appellants  allowed  until  March  1,  1914,  to  fur- 
nish the  abstract  agreed  to  in  the  contract,  the  $3000  note 
to  be  left  with  Brown  &  Brown  as  security  for  the  per- 
formance of  the  agreement,  and  if  appellants  failed  to  pro- 
cure the  abstract  within  that  time,  then  appellees  might 
procure  it  before  March  1,  1915,  and  deduct  the  cost  of 
doing  so  from  the  note.  Appellant  Alfred  Eichler  reduced 
this  proposition  to  writing,  and  it  v/as  introduced  in  evi- 
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dence  upon  the  trial  but  was  never  fully  agreed  to  and 
signed  by  the  parties.  In  the  written  memorandum  pre- 
pared by  appellant  Alfred  Eichler  the  abstract  to  be  fur- 
nished by  March  i,  1914,  is  spoken  of  as  "a  merchantable 
abstract  of  title,"  but  he  claimed  then,  and  now  insists,  that 
the  abstract  furnished  by  him  before  that  time  was  a  mer- 
chantable abstract  and  was  a  compliance  with  the  agree- 
ment. As  we  understand  it,  no  changes,  alterations  or  ad- 
ditions have  been  made  since  that  time  in  the  abstract.  If 
he  understood  the  contract  to  mean  simply  that  he  was  to 
furnish  a  merchantable  abstract,  it  is  difficult  to  understand 
why  he  would  talk  about  taking  a  year's  further  time  in 
which  to  procure  it,  and,  if  he  failed  to  do  so  within  that 
time,  giving  appellees  a  further  year  to  procure  it,  with 
the  right  to  deduct  from  the  $3000  note  put  up  with  the 
bank  as  security  for  furnishing  the  abstract,  the  costs  ap- 
pellees might  incur  in  procuring  it  themselves.  The  inten- 
tion of  the  parties  is  the  important  question,  and  this  is 
to  be  determined  from  a  consideration  of  the  whole  instru- 
ment. "The  intention  is  to  be  determined  from  the  lan- 
guage employed,  when  read  in  the  light  of  the  context  of 
the  instrument  and  such  surrounding  circumstances  as  will 
aid  the  court  in  arriving  at  the  true  intent  and  meaning 
of  the  parties."  (Druecker  v.  McLaughlin,  235  111.  367; 
Goodwillie  Co.  v.  Commonwealth  Electric  Co.  241  id.  42.) 
It  is  also  allowable  to  look  to  the  interpretation  the  parties 
themselves  have  placed  upon  the  agreement,  for  assistance 
in  determining  its  true  meaning.  Storey  v.  Storey,  125  111. 
608;   Vermont  Street  M.  E.  Church  v.  Brose,  104  id.  206. 

Our  conclusion  is  appellants  were  required  by  their 
agreement  to  furnish  appellees  an  abstract  showing  a  good 
merchantable  title  to  the  land  in  appellants.  It  remains  to 
be  determined  whether  they  did  so. 

The  land  was  granted  to  the  State  of  Illinois  by  the 
United  States,  and  we  have  above  pointed  out  that  the  ab- 
stract showed  the  sale  of  the  land  by  the  State  to  Noah  C 
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Anderson  but  showed  no  conveyance  from  him  to  anyone. 
The  next  conveyance  from  that  of  the  State  to  Noah  C. 
Anderson  in  March,  1846,  was  by  Noah  C.  Amsden  in 
June  of  the  same  year.  Conceding  the  correctness  of  ap- 
pellants' position  that  the  title  may  be  good  without  ap- 
pearing to  be  so  from  the  record  and  that  the  contract  to 
convey  a  good  merchantable  title  does  not  mean  a  perfect 
title  of  record,  we  are  still  of  the  opinion  it  was  the  duty 
of  appellants  to  furnish  an  abstract  showing  in  them  a 
good  merchantable  title  and  that  they  failed  so  to  do. 

There  is  abundant  authority  that  a  title  may  be  deemed 
good  although  there  may  be  a  possibility  of  a  defect ;  that 
a  defect  in  title  which  will  excuse  the  performance  of  a 
contract  for  the  purchase  of  land  must  be  sufficient  to  cast 
a  cloud  on  the  title  and  render  it  suspicious  in  the  minds 
of  reasonable  men;  that  a  defect  which  is  a  mere  possi- 
bility but  a  very  remote  or  improbable  contingency,  which, 
according  to  ordinary  experience,  has  no  probable  basis, 
does  not  show  a  bad  or  unmarketable  title,  but  the  doubt 
must  be  considerable  and  rational, — such  as  ought  to  in- 
duce a  prudent  man  to  pause  and  hesitate.  (Attebery  v. 
Blair,  244  111.  363;  Gibson  v.  Brown,  214  id.  330;  Kim- 
ball v.  Tooke,  70  id.  553;  First.  African  M.  E.  Church  v. 
Brown,  147  Mass.  296;  17  N.  E.  Rep.  549;  Cambelling 
v.  Purton,  125  N.  Y.  610;  GUI  v.  Wells,  59  Md.  492.) 
Was  the  defect  objected  to  sufficient  to  cast  a  cloud  on 
the  title? 

It  does  not  appear  from  the  abstract  that  Noah  C.  Ams- 
den ever  acquired  title  by  a  conveyance  of  any  character. 
So  far  as  shown,  the  State  conveyed  the  title  to  Noah  C. 
Anderson  and  no  conveyance  from  him  to  anyone  was 
shown,  nor  was  it  shown  that  Amsden,  as  heir  or  in  any 
other  capacity,  acquired  title  from  Anderson.  One  of  the 
things  not  shown  by  the  records  which  may  make  an  other- 
wise apparently  defective  title  good  is  adverse  possession, 
and  it  is  insisted*  that  «Amsden,  and  those  claiming  title 
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through  him,  had  been  in  the  exclusive  possession  of  the 
land,  claiming  to  own  it,  much  more  than  twenty  years.  In 
Attebery  v.  Blair,  supra,  the  land  owners  contracted  to  con- 
vey the  coal  under  certain  lands  in  fee  simple,  by  good  and 
sufficient  warranty  deeds,  and  to  furnish  the  purchaser  ab- 
stracts showing  in  them  such  title.  The  abstracts  did  not 
show  a  perfect  record  title  but  they  were  supplemented  with 
proofs  in  the  form  of  affidavits,  and  the  abstracts,  in  con- 
nection with  the  proofs,  showed  good  title,  and  this  was 
held  to  be  a  compliance  with  the  agreement  of  the  land' 
owners.  The  court  said :  "In  this  case  Blair  was  not  bound 
to  accept  a  title  resting  merely  upon  adverse  possession  un- 
der the  Statute  of  Limitations,  but  the  essence  of  the  con- 
tract was  that  he  should  have  conveyances  giving  him  a 
good  title  free  and  clear  from  encumbrances  and  that  such 
a  title  should  be  shown  by  the  abstracts.  It  was  not  im- 
plied that  the  abstracts  should  show  matters  not  of  record 
or  all  the  facts  and  circumstances  connected  with  the  con- 
veyances which  might  affect  the  title,  such  as  possession, 
who  were  the  legal  heirs  of  a  deceased  owner  where  ad- 
ministration was  not  had  within  the  jurisdiction,  and  mat- 
ters of  that  kind.  An  abstract  of  title  is,  in  a  legal  sense, 
a  summary  or  epitome  of  the  facts  relied  on  as  evidence  of 
title,  and  it  must  contain  a  note  of  all  conveyances,  trans- 
fers or  other  facts  relied  on  as  evidences  of  the  claimant's 
title,  together  with  all  such  facts  appearing  of  record  as 
may  impair  the  title.  (Heinsen  v.  Lamb,  117  111.  549.) 
It  should  contain  a  full  summary  of  all  grants,  convey- 
ances, wills,  and  all  records  and  judicial  proceedings  where- 
by the  title  is  in  any  way  affected,  and  all  encumbrances 
and  liens  of  record,  and  show  whether  they  have  been  re- 
leased or  not.  If  complainant  furnished  abstracts  which, 
in  connection  with  the  rules  of  law  applicable  to  the  con- 
veyances and  with  evidence  of  facts  and  circumstances  ex- 
planatory of  the  records,  showed  good  title  in  themselves 
free  of  all  encumbrances,  they  fulfilled  their  obligations/ ' 
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In  the  case  before  us,  however,  the  abstract  was  not  sup- 
plemented with  proof  as  to  who  had  been  in  possession  and 
how  long  they  had  been  in  such  possession.  Under  these 
conditions  we  think  the  abstract  did  not  comply  with  ap- 
pellants' obligation  to  furnish  an  abstract  showing  in  them 
a  good  title.  Until  the  appellants  had  complied  with  their 
agreement  they  could  not  put  appellees  in  default  and  de- 
clare a  forfeiture. 

The  decree  of  the  circuit  court  is  affirmed. 
*  Decree  affirmed. 


The  People  ex  rel.  J.  D.  Nothern,  County  Collector,  Ap- 
pellee, vs.  The  Wabash  Railroad  Company,  Appel- 
lant. 

Opinion  filed  December  16,  1014. 

Taxes — when  error  in  certificate  may  be  cured  by  amendment. 
Where  the  certificate  of  highway  commissioners  for  the  road  and 
bridge  tax  bears  the  date  of  their  first  meeting  in  August  instead 
of  their  second  meeting  in  September,  it  may  be  proved  that  the 
commissioners,  at  the  second  meeting,  fixed  the  same  amount  and 
rate  of  taxation  as  at  the  first  meeting,  and  in  such  case  it  is 
proper  to  allow  the  highway  commissioners  to  file  an  additional 
certificate  showing  such  facts. 

Appeal  from  the  County  Court  of  Brown  county ;  the 
Hon.  W.  Y.  Baker,  Judge,  presiding. 

McAnulty,  Allen  &  Humphrey,  and  R.  E.  Vande- 
venter,  (N.  S.  Brown,  of  counsel,)  for  appellant. 

Warren  McNeff,  State's  Attorney,  and  J.  F.  Regan, 
for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

This  appeal  is  from  a  judgment  of  the  county  court  of 
Brown  county  for  taxes,  overruling  an  objection  by  the 
Wabash  Railroad  Company  to  the  road  and  bridge  tax  of 
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Mt.  Sterling  township.  The  objection  was  that  the  tax 
was  extended  by  virtue  of  a  certificate  of  the  commission- 
ers of  highways  made  at  a  meeting  held  on  August  30, 
1913,  instead  of  September  2,  1913.  On  the  hearing  the 
court  permitted  an  amendment,  over  the  appellant's  objec- 
tion, by  the  filing  of  an  additional  certificate,  signed  by 
two  of  the  commissioners,  showing  that  at  a  meeting  held 
on  September  2,  191 3,  the  commissioners  fixed  the  same 
amount  and  rate  of  taxation  as  at  the  meeting  held  on  Au- 
gust 30.  The  only  question  is  whether  this  amendment  was 
properly  allowed. 

Section  50  of  the  Road  and  Bridge  act  (Laws  of  191 3, 
p.  542,)  requires  the  commissioners  of  highways  in  every 
township  in  counties  under  township  organization  to  hold 
a  regular  semi-annual  meeting  between  the  first  Tuesday 
in  August  and  the  first  Tuesday  in  September  of  each  year 
for  the  purpose  of  determining  the  tax  rate  to  be  certified 
by  them  to  their  respective  county  boards.  Section  56  re- 
quires that  at  a  regular  meeting  to  be  held  on  the  first 
Tuesday  in  September  the  highway  commissioners  shall  de- 
termine and  certify  to  the  board  of  supervisors  the  amount 
necessary  to  be  raised  by  taxation  for  the  proper  construc- 
tion, maintenance  and  repair  of  roads  and  bridges  of  the 
town  or  road  district.  The  commissioners  of  highways  of 
Mt.  Sterling  township  met  in  regular  semi-annual  meeting 
on  Saturday,  August  30,  191 3,  and  determined  the  tax  rate 
to  be  certified  by  them  to  the  board  of  'supervisors  to  be 
sixty-one  cents  on  each  $100  and  that  the  amount  to  be 
raised  by  taxation  for  the  proper  construction,  maintenance 
and  repair  of  roads  and  bridges  in  the  township  was  $4500, 
and  they  made  and  signed  a  certificate  to  that  effect,  which 
was  left  with  the  town  clerk.  They  adjourned  until  the 
first  Tuesday  in  September,  when  they  again  met  in  regu- 
lar meeting,  as  required  by  section  56,  and  again  deter- 
mined the  amount  necessary  to  be  raised  by  taxation  for 
the  proper  construction,  maintenance  and  repair  of  roads 
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and  bridges  and  the  rate  of  taxation  for  raising  that 
amount  and  directed  that  the  same  be  certified  as  required 
by  law,  the  amount  and  rate  being  the  same  as  determined 
on  August  30,  1913.  At  the  time  of  the  second  meeting 
they  directed  the  town  clerk 'to  deliver  the  certificate  which 
they  had  previously  made  on  August  30,  which  bore  that 
date,  to  the  supervisor.  He  did  so,  the  supervisor  filed  the 
certificate  with  the  county  clerk,  and  the  levy  was  ordered 
by  the  county  board  in  accordance  with  the  certificate. 

The  action  of  the  commissioners  was  shown  by  the  rec- 
ord which  the  town  clerk  kept  of  the  two  meetings,  and 
the  facts  in  regard  to  the  making  of  the  certificate,  the  di- 
rections to  the  town  clerk  and  the  delivery  to  the  super- 
visor were  shown  by  the  testimony  of  the  commissioners, 
the  town  clerk  and  the  supervisor.  The  amendment  was 
properly  allowed.  Everything  was  actually  done  which  the 
law  required  and  at  the  required  time.  All  three  of  the 
commissioners  were  present  at  the  first  meeting  and  only 
two  at  the  second,  but  the  action  at  the  latter  meeting  was 
the  action  of  the  highway  commissioners  as  much- as  if  all 
had  been  present.  The  error  in  the  date  was  an  informal- 
ity not  affecting  in  any  manner  the  substantial  justice  of 
the  tax.  Section  191  of  the  Revenue  law  authorizes  the 
correction  of  such  an  irregularity,  and  the  oral  testimony 
was  admissible  to  show  the  facts  which  justified  the  amend- 
ment. Cincinnati,  Indianapolis  and  Western  Railway  Co.  v. 
People,  206  111.  565 ;  Cincinnati,  Indianapolis  and  Western 
Railway  Co.  v.  People,  207  id.  566;  Cincinnati,  Indian- 
apolis and  Western  Railway  Co.  v.  People,  212  id.  518. 

The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 
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The  People  ex  rel.  W.  J.  Holaday,  County  Collector,  Ap- 
pellee, vs.  The  Baltimore  and  Ohio  Southwestern 
Railroad  Company,  Appellant. 

Opinion  filed  December  16,  1014. 

1.  Taxes — district  road  tax  does  not  become  a  tax  against  land 
until  levied  by  board  of  supervisors.  Where  the  commissioners  of 
highways,  under  the  laws  that  existed  before  July  1,  191 3,  have  de- 
termined how  much  money  shall  be  raised  by  a  district  road  tax 
and  have  made  out  and  delivered  the  list  the  tax  may  be  paid  in 
labor,  but  it  does  not  become  a  tax  against  land  until  the  list  has 
been  delivered  by  the  overseer  to  the  supervisor  and  the  board  of 
supervisors  has  levied  the  tax. 

2.  Same — tax  not  in  accordance  with  law  at  time  of  levy  is  in- 
valid.  A  district  road  tax  attempted  to  be  levied  by  the  board  of 
supervisors  on  the  overseers'  delinquent  lists  after  the  repeal  by 
the  Roads  and  Bridges  act  of  191 3  of  the  law  authorizing  such 
levy  is  invalid. 

3.  The  other  question  here  involved  is  controlled  by  the  deci- 
sion in  People  v.  Illinois  Central  Railroad  Co.  (ante,  p.  429.) 

Appeal  from  the  County  Court  of  Clay  county;  the 
Hon.  A.  N.  Toluver,  Judge,  presiding. 

H.  D.  McCollum,  and  Kramer,  Kramer  &  Camp- 
bell, (Edward  Barton,  of  counsel,)  for  appellant. 

Thomas  S.  Williams,  State's  Attorney,  and  John  L. 
Boyles,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Upon  the  application  of  the  county  collector  of  Clay 
county  for  judgment  and  order  of  sale  against  the  property 
of  appellant  for  delinquent  district  road  taxes  for  the  year 
191 3,  the  objections  of  appellant  to  the  various  taxes  for 
which  judgment  was  asked  were  overruled  and  a  judgment 
and  order  of  sale  entered  accordingly  by  the  county  court. 

Seven  of  the  towns  of  Clay  county  through  which  the 
railroad  of  appellant  runs  were  prior  to  July  1,  1913,  oper- 
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ating  under  what  is  known  as  the  labor  system.  In  each  of 
these  towns  district  road  taxes  were  assessed  in  the  spring 
of  1913  against  the  property  of  appellant  at  the  rate  of 
twenty-five  cents  on  each  $100  valuation.  These  various 
amounts  were  all  paid  by  appellant  in  labor  except  the  sum 
of  $29.04  in  the  town  of  Clay  City  and  the  sum  of  $320.53 
in  the  town  of  Harter.  The  overseers  of  these  two  towns, 
respectively,  delivered  to  the  supervisors  of  those  towns  the 
district  road  tax  list  showing  that  appellant  was  delinquent 
in  the  payment  of  its  district  road  tax  in  the  amounts  set 
forth,  respectively.  The  board  of  supervisors  caused  these 
delinquent  road  taxes  to  be  levied  on  the  property  of  ap- 
pellant and  the  same  were  extended  against  its  property. 
The  boards  of  highway  commissioners  of  each  of  the  seven 
towns  referred  to,  at  their  regular  September  meeting,  cer- 
tified to  the  board  of  supervisors  the  amounts  necessary  to 
be  raised  by  taxation  for  road  and  bridge  purposes  in  their 
respective  towns.  At  the  September  meeting  of  the  board 
of  supervisors  the  amounts  so  certified  were  approved  and 
road  and  bridge  taxes  were  levied  and  extended  against  ap- 
pellant's property  under  the  Road  and  Bridge  law  which 
became  effective  July  1,  1913.  In  one  of  these  towns  the 
levy  was  at  the  rate  of  fifty-six  cents  on  each  $100  valu- 
ation and  in  each  of  the  other  towns  at  the  rate  of  sixty- 
one  cents  on  each  $100  valuation. 

Under  the  objections  of  the  appellant  two  questions  are 
raised :  (1)  Was  the  county  collector  entitled  to  judgment 
for  the  delinquent  district  road  taxes  of  the  towns  of  Clay 
City  and  Harter?  and  (2)  was  the  county  collector  entitled 
to  judgment  for  the  full  amount  of  the  road  and  bridge 
taxes  levied  under  t^ie  act  which  became  effective  July  1, 
191 3,  or  was  appellant  entitled  to  deduct  the  district  road 
tax  it  had  already  paid  for  that  year  ?  Each  of  these  ques- 
tions has  arisen  and  has  been  determined  in  other  cases  at 
the  present  term.  In  People  v.  Chicago,  Indiana  and  South- 
ern Railroad  Co.  (ante,  p.  528,)  district  road  taxes  for  the 
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town  of  Norton  had  been  returned  delinquent  against  the 
railroad  company  under  the  same  conditions  as  the  district 
road  taxes  for  the  towns  of  Clay  City  and  Harter  were  re- 
turned delinquent  against  appellant.  For  the  reasons  given 
in  that  case  the  objections  to  the  taxes  levied  as  delinquent 
upon  the  report  of  the  overseers  of  those  towns  should  have 
been  sustained.  While  the  commissioners  of  highways,  un- 
der the  laws  that  existed  prior  to  July  I,  191 3,  determined 
how  much  money  should  be  raised,  and  made  out  the  list, 
and  the  contemplated  taxes  could  be  paid  in  labor  under  the 
direction  of  the  overseer,  it  did  not  become  a  tax  against 
the  property  until  the  list  was  delivered  by  the  overseer  to 
the  supervisor  and  the  board  of  supervisors  caused  the  tax  to 
be  levied  on  the  lands  returned.  (People  v.  Chicago  and 
Illinois  Midland  Railway  Co.  260  111.  624.)  A  tax  lev- 
ied upon  an  assessment  made  under  a  law  after  its  repeal, 
and  which  is  not  in  accordance  with  the  law  in  force  at 
the  time  the  levy  is  made,  is  invalid.  People  v.  Toledo, 
St.  Louis  and  Western  Railroad  Co.  249  111.  175. 

The  second  question  involved  was  raised  and  deter- 
mined in  People  v.  Illinois  Central  Railroad  Co.  (ante,  p. 
429.)  The  same  argument  was  made  there  in  support  of 
the  validity  of  the  tax  levied  and  against  the  right  of  appel- 
lant to  receive  credit  for  the  amount  of  tax  it  had  paid  in 
labor,  and  for  the  reason  there  given  the  court  properly  over- 
ruled the  objections  made  to  the  several  district  road  taxes. 

The  judgment  of  the  county  court  overruling  the  objec- 
tions that  appellant  was  entitled  to  credit  for  taxes  paid  in 
labor  is  affirmed.  In  all  other  respects  the  judgment  is 
reversed  and  the  cause  is  remanded,  with  directions  to  sus- 
tain the  objections  to  taxes  levied  on  the  overseers'  delin- 
quent lists.       , 

Reversed  in  part  and  remanded,  ivith  directions. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Irvin  H.  Turner,  Plaintiff  in  Error. 

Opinion  filed  December  16,  1014. 

1.  Criminal  law — what  statement  is  essential  to  affidavit  for 
a  continuance.  A  motion  for  a  continuance  upon  the  ground  of  an 
absent  witness  is  property  denied,  where  the  affidavit  in  support 
of  the  motion  contains  no  statement  that  there  was  any  expecta- 
tion or  reasonable  prospect  of  obtaining  the  presence  of  the  wit- 
ness at  the  next  term  of  court  or  at  any  future  time. 

2.  Same — the  statute  has  made  no  provision  for  depositions  in 
criminal  cases.  There  is  no  statutory  provision  in  Illinois  for  the 
admission  of  depositions  in  evidence  in  criminal  cases,  and  the 
court  may  properly  refuse  to  require  the  People  to  consent  to  the 
admission  of  a  deposition  in  evidence  or  have  the  cause  continued. 

3.  Same — when  an  instruction  characterizing  offense  of  incest 
is  not  misleading.  An  instruction  stating,  in  the  language  of  the 
statute,  that  if  a  father  shall  rudely  and  licentiously  cohabit  with 
his  own  daughter  the  father  shall  be  imprisoned  in  the  penitentiary 
for  a  period  not  exceeding  twenty  years  is  not  misleading,  even 
though  many  acts  of  intercourse  other  than  the  one  the  People 
have  elected  to  prosecute  have  been  proven,  where  another  instruc- 
tion expressly  requires  an  acquittal  unless  the  acts  which  the  Peo- 
ple have  elected  to  prove  are  established. 

4.  Same — use  of  the  word  "creditable"  for  "credible"  does  not 
render  instruction  misleading.  The  use  of  the  word  "creditable" 
for  "credible,"  in  an  instruction  stating  the  rule  in  regard  to  the 
right  of  the  jury  to  reject  the  testimony  if  they  believe  the  wit- 
ness has  willfully  testified  falsely  to  a  material  fact,  except  so  far 
as  it  may  be  corroborated  by  other  "creditable"  facts  or  circum- 
stances, does  not  render  the  instruction  misleading. 

5.  Same — when  instructions  as  to  weighing  evidence  and  not 
following  sympathy  should  be  given.  In  a  prosecution  for  incest, 
where  the  evidence  is  close  and  highly  contradictory  and  the  cir- 
cumstances detailed  are  unusually  repulsive  and  unnatural,  it  is  re- 
versible error  to  refuse  to  instruct  the  jury  that  in  weighing  the 
evidence  they  have  a  right  to  take  into  consideration  the  common 
knowledge  and  experience  of  mankind  and  the  course  of  the  laws 
of  nature,  and  that  they  should  not  allow  their  verdict  to  be  in- 
fluenced by  prejudice  against  the  defendant  or  sympathy  for  the 
daughters  who  testified  against  him. 

6.  Same — statement  on  former  trial,  though  stricken  out  in  that 
case  as  incompetent,  may  be  shown  as  a  contradictory  statement. 
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A  statement  made  in  a  former  trial,  though  stricken  out  in  that 
case  as  incompetent,  is  not  incompetent  as  a  contradictory  state- 
ment in  another  trial  and  may  be  received  in  evidence  for  that 
purpose  if  the  witness  testifies  differently. 

Writ  of  Error  to  the  Circuit  Court  of  Logan  county ; 
the  Hon.  T.  M.  Harris,  Judge,  presiding. 

Beach  &  Trapp,  and  Humphrey  &  Anderson,  for 
plaintiff  in  error. 

P.  J.  Lucey,  Attorney  General,  E.  Everett  Smith, 
State's  Attorney,  and  D.  E.  Detrich,  (Peter  Murphy, 
and  George  P.  Ramsey,  of  counsel,)  for  the  People. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

Th£  plaintiff  in  error  was  convicted  of  incest,  and  has 
sued  out  a  writ  of  error  to  reverse  the  judgment. 

Error  is  assigned  by  plaintiff  in  error  on  the  denial  of 
his  application  for  a  change  of  venue.  Two  indictments 
for  incest  were  returned  against  the  defendant  at  the  same 
term  and  applications  for  a  change  of  venue  were  made  in 
each  case  and  denied.  The  plaintiff  in  error  was  convicted 
on  one  indictment  and  the  judgment  -was  reversed  by  this 
court  at  the  October  term,  1913.  (People  v.  Turner,  260 
111.  84.)  It  was  held  that  there  was  no  error  in  denying 
the  application  for  a  change  of  venue.  The  present  record 
is  identical  with  the  record  in  that  case  so  far  as  the  ap- 
plication for  a  change  of  venue  is  concerned,  and  there  was 
therefore  no  error  in  denying  the  application. 

Before  the  trial  the  plaintiff  in  error  made  a  motion  for 
a  continuance  on  account  of  the  absence  of  Clara  H.  Camp- 
bell, a  material  witness  in  his  behalf,  and  filed  an  affidavit 
setting  forth  that  she  was  now  a  resident  of  Seattle,  in  the 
State  of  Washington,  and  was  too  sick  to  come  to  Illinois 
to  attend  the  trial ;  that  she  had  been  a  resident  of  Decatur, 
Illinois,  for  many  years  before  August,  19 12,  and  would 
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testify  to  facts  material  to  the  defense  which  could   not 
be  proved  by  any  other  witness,  such  facts  being  stated  in 
the  affidavit  in  detail.    The  affidavit  further  stated  that  the 
plaintiff  in  error  had  caused  the  deposition  of  this  witness 
to  be  taken  upon  oral  interrogatories  upon  due  notice  to 
the  State's  attorney,  with  full  opportunity  to  be  present  and 
cross-examine,  and  that  such  deposition  had  been  returned 
to  the  clerk  of  the  court  and  was  on  file  in  the  cause.     The 
motion  asked  that  the  cause  be  continued  or  the  deposition 
be  admitted  in  evidence  on  the  trial.    The  court  overruled 
the  motion,  and  it  is  insisted  that  a  continuance  should  have 
been  allowed  or  the  deposition  should  have  been  admitted 
in  evidence.    The  affidavit  was  not  sufficient  to  require  the 
granting  of  a  continuance,  because  it  contained  no  state- 
ment that  there  was  any  expectation  or  reasonable  prospect 
of  obtaining  the  presence  of  the  witness  at  the  next  term 
of  court  or  at  any  future  time.    Our  statutes  make  no  pro- 
vision for  the  taking  of  depositions  in  criminal  cases,  but 
it  is  contended  that  the  court  had  the  discretionary  power, 
which  it  should  have  exercised,  to  postpone  the  trial  unless 
the  prosecution  would  consent  to  the  admission  of  the  dep- 
osition.    Originally  the  common  law  courts  had  no  power 
to  procure  the  testimony  of  witnesses  by  deposition  and  it 
was  not  their  practice  to  receive  depositions  in  evidence. 
Depositions  are  not  the  best  evidence  the  nature  of  the  case 
admits  of,  and  the  presence  of  the  witnesses  in  open  court 
and  their  examination  in  the  presence  of  the  judge  and 
jury  were  regarded  as  of  such  importance  that  an  order 
for  the  examination  of  a  witness  on  interrogatories  could 
only  be  obtained  by  consent.     (2  Tidd's  Pr.  810.)     The 
courts  of  common  law  sometimes  used  indirect  means  to 
coerce  the  adverse  party  into  a  consent  to  the  examination 
of  witnesses  who  were  absent  in  foreign  countries,  under 
a  commission  for  that  purpose.    "These  means  of  coercion 
were  various,  such  as  putting  off  the  trial  or  refusing  to 
enter  judgment,  as  in  case  of  non-suit  if  the  defendant  was 


Digits 


zed  by  G00gle 


Dm.  M4.3  The  People  v.  Turner.  597 

the  recusant  party ;  or  by  a  stay  of  proceedings  till*  the 
party  applying  for  the  commission  could  have  recourse  to 
a  court  of  equity  by  instituting  a  new  suit  there  auxiliary 
to  the  suit  at  law.  But  subsequently  the  learned  judges 
appear  not  to  have  been  satisfied  that  it  was  proper  for 
them  to  compel  a  party  by  indirect  means  to  do  that  which 
they  had  no  authority  to  compel  him  to  do  directly,  and 
they  accordingly  refused  to  put  off  a  trial  for  that  pur- 
pose." (i  Greenleaf  on  Evidence,  sec.  320.)  This  incon- 
venience has  been  remedied  by  statutes  which  provide  in 
civil  cases  for  taking  the  depositions  of  witnesses  whose 
attendance  at  the  trial  cannot  be  procured,  and  in  some  of 
the  States,  as  in  Kentucky,  Indiana  and  Massachusetts,  stat- 
utes have  been  enacted  allowing  the  defendant  in  a  criminal 
case  to  take  the  depositions  of  material  witnesses  in  his  own 
behalf.  The  legislature  of  this  State  has  not  seen  fit  to 
provide  for  such  a  method  of  obtaining  testimony  in  crimi- 
nal cases,  and  the  courts  ought  not  indirectly  to  change  the 
law  by  compelling  prosecutors  to  consent  to  the  introduc- 
tion of  evidence  for  the  defendant  not  legally  admissible. 
We  do  not  recognize  the  existence  of  such  power  in  the 
courts  of  this  State. 

It  is  insisted  that  after  a  consideration  of  all  the  evi- 
dence there  remains  so  serious  a  doubt  of  the  guilt  of  the 
plaintiff  in  error  that  the  judgment  should  be  reversed  for 
that  reason.  The  evidence  was  conflicting  to  the  last  de- 
gree. The  alleged  victim  of  the  crime  was  the  plaintiff  in 
error's  daughter  Tona,  who  was  seventeen  years  old  at  the 
time  of  the  trial, — three  years  after  she  testified  that  the 
relations  with  her  father  which  formed  the  basis  of  the 
indictment  began.  She,  her  sister  Grace,  three  years  older, 
and  the  plaintiff  in  error,  were  the  only  witnesses  who  tes- 
tified directly  in  regard  to  the  alleged  criminal  acts,  all  of 
which  the  plaintiff  in  error  denied.  The  sisters  testified  to 
many  acts  of  sexual  intercourse  between  the  plaintiff  in 
error  and  Tona,  and  narrated  in  detail  his  treatment  of 
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her  .in  the  course  of  the  maintenance  of  their  sexual  re- 
lations for  a  period  of  about  ten  months  prior  to  his  ar- 
rest. These  details  need  not  be  stated  or  discussed  in  this 
opinion.  Some  of  them  are  claimed  by  the  counsel  for  the 
plaintiff  in  error  to  be  unreasonable,  incredible  and  im- 
possible. The  testimony  of  physicians  was  introduced  on 
either  side  to  show  the  possibility  or  impossibility  of  some 
of  the  things  testified  to.  It  was  shown  that  after  his  ar- 
rest and  indictment  the  plaintiff  in  error  had  a  contracted 
liver,  a  chronic  inflammation  of  the  gall  bladder,  a  chronic 
inflammation  of  the  appendix  and  an  enlarged  heart,  and 
that  he  had  suffered  from  these  conditions  for  several  years. 
He  was  operated  upon  for  appendicitis  and  his  appendix 
was  removed.  One  of  his  kidneys  was  also  found  con- 
gested and  enlarged.  In  September,  191 2,  between  nine 
and  ten  months  after  the  finding  of  the  indictment,  Tona 
was  taken  by  her  aunt  for  examination  to  a  physician,  who 
made  an  examination  of  her  sexual  organs  and  testified  that 
he  found  the  vaginal  orifice  and  hymen  normal,  the  hymen 
unbroken  and  no  physical  indication  that  she  had  ever  had 
sexual  intercourse.  Testimony  of  physicians  was  also  in- 
troduced that  sexual  intercourse  might  occur  without  rup- 
turing the  hymen.  The  two  girls  and  their  aunt  were  the 
only  witnesses  introduced  by  the  People  in  chief,  and  wit- 
nesses called  to  impeach  them  testified  to  statements  of  each 
of  them  more  or  less  inconsistent  with  their  testimony  or 
showing  animosity  against  the  plaintiff  in  error.  In  the 
end  the  question  of  the  credibility  of  the  testimony  of  the 
two  daughters  of  the  plaintiff  in  error  is  the  determining 
factor  in  the  case.  The  case  is  one  peculiarly  calculated 
to  excite  passion  or  prejudice,  and  it  was  the  right  of  the 
plaintiff  in  error  to  have  the  jury  accurately  instructed  in 
all  matters  which  might  influence  them  in  arriving  at  their 
verdict. 

Complaint  is  made  that  the  court  instructed  the  jury, 
in  the  language  of  section  156  of  the  Criminal  Code,  that 


Digits 


zed  by  G00gle 


Die  '14.3  The  People  v.  Turner.  599 

if  a  father  shall  rudely  and  licentiously  cohabit  with  his 
own  daughter  the  father  shall  be  imprisoned  in  the  peni- 
tentiary for  a  period  not  exceeding  twenty  years.  Evidence 
of  many  acts  of  sexual  intercourse  between  the  plaintiff  in 
error  and  Tona  Turner  had  been  introduced,  and  it  is  ar- 
gued that  this  instruction  stated  an  abstract  principle  of 
law,  and  that  from  it  the  jury  might  infer  that  a  verdict 
of  guilty  would  be  justified  because  of  the  continued  inter- 
course or  of  any  one  act.  The  object  of  the  instruction 
was  only  to  call  the  jury's  attention  to  the  character  of  the 
offense  charged.  The  prosecution,  having  been  required  to 
make  an  election,  had  elected  to  ask  a  conviction  on  the 
acts  occurring  November  26,  191 1.  By  instruction  No.  12 
given  for  the  defendant  the  jury  were  informed  that  the 
prosecution  had  so  elected,  and  that  unless  they  believed 
the  defendant  committed  the  crime  at  that  time  they  must 
acquit;  that  they  could  not  convict  for  any  act  or  acts 
committed  at  any  other  time;  that  the  evidence  of  other 
acts  was  admitted,  not  for  the  purpose  of  proving  that  the 
defendant  had  committed  other  offenses,  but  only  as  bear- 
ing  on  the  question  whether  or  not  he  committed  the  crime 
of  incest  on  November  26,  191 1.  The  jury  could  not  have 
believed,  under  these  two  instructions,  that  they  could  find 
the  plaintiff  in  error  guilty  of  any  other  offense  than  that 
of  November  26,  191 1. 

The  second  instruction  is  complained  of  because,  in  stat- 
ing the  effect  of  the  defendant's  willfully  testifying  falsely 
upon  a  material  point  in  issue,  it  authorizes  the  rejection 
of  the  whole  of  such  testimony  except  so  far  as  it  may  be 
corroborated  by  other  "creditable"  proofs  or  circumstances 
in  evidence  in  the  case.  The  objection  is  to  the  use  of  the 
word  "creditable,"  which,  it  is  said,  is  not  synonymous  with 
"credible"  but  obsolete  as  having  that  meaning.  It  is  true 
%that  the  use  of  the  word  in  that  sense  is  not  now  common, 
but  in  this  connection  it  could  not  have  been  misleading. 
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The  plaintiff  in  error  asked  several  instructions  which 
were  refused  which  in  our  judgment  should  have  been 
given  to  the  jury.  The  third  and  fourth  instructions  so 
refused  were  as  follows: 

3.  "The  court  instructs  the  jury,  as  a  matter  of  law, 
that  in  a  criminal  case  the  jury  have  a  right  to  weigh  and 
examine  the  evidence  closely  and  carefully  in  the  light  of 
the  common  knowledge  and  experience  of  mankind,  and 
you  have  a  right  to  take  into  consideration  the  common 
knowledge  and  experience  of  mankind  and  the  course  of 
the  laws  of  nature  in  determining  whether  the  evidence  is 
reasonable  or  unreasonable  or  probable  or  improbable  and 
in  determining  what  weight  it  is  entitled  to  receive. 

4.  "And  the  court  instructs  you  further,  that  when  the 
evidence  is  heard,  jurors  have  the  right  to  test  its  weight  by 
their  knowledge  and  experience  and  their  judgment  derived 
from  experience*  observation  and  reflection.  You  are  not 
bound  to  regard  evidence  precisely  as  given,  but  may  con- 
sider its  truth  and  weight  by  your  knowledge  of  men,  the 
affairs  of  life  and  the  motives  which  influence  persons. 
These  are  all  proper  and  legitimate  means  of  arriving  at 
the  truth  in  determining  the  issues  in  this  case." 

These  instructions  were  important  to  the  plaintiff  in 
error  and  none  of  the  instructions  given  included  the  prin- 
ciples they  announce.  "Jurors,  when  the  evidence  is  heard, 
must  test  its  truth,  its  weight  and  what  it  all  proves,  by 
their  knowledge  and  judgment,  'derived  from  experience, 
observation  and  reflection.  They  are  not  bound  to  regard 
evidence  precisely  as  given,  but  must  consider  its  truth  and 
weight  by  their  knowledge  of  men,  the  business  affairs  of 
life,  together  with  the  motives  which  influence  men.  These 
are  all  legitimate  and  necessary  means  of  arriving  at  the 
truth."  (Ottawa  Gas  Light  and  Coke  Co.  v.  Graham,  28 
HI-  73  5  City  of  Chicago  v.  Major,  18  id.  349;  Kitsinger 
v.  Sanborn,  70  id.  146.)  There  was  much  contradiction  in 
the  testimony;    the  circumstances  were  unusual;    diverse 
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opinions  of  physicians  were  before  the  jury,  and  the  case 
was  one  to  which  these  instructions  were  specially  applicable. 

The  eleventh  refused  instruction  was  as  follows: 

"The  court  instructs  the  jury  that  in  determining  the 
guilt  or  innocence  of  the  defendant  of  the  crime  charged 
in  this  cause  the  jury  should  not  allow  any  prejudice  which 
they  feel  against  such  crime  to  influence  them  against  the 
defendant,  nor  should  the  jury,  in  deciding  whether  the  de- 
fendant is  innocent  or  guilty,  feel  a  prejudice  against  the 
defendant  on  account  of  the  nature  of  the  evidence  against 
him,  nor  should  the  jury  allow  themselves  to  entertain  a 
prejudice  or  bias  against  the  defendant  by  reason  of  the 
fact,  alone,  that  the  witnesses  against  him  are  females ;  and 
you  are  further  instructed  that  you  should  not  allow  the 
fact  that  any  witness  has  shed  tears  or  manifested  emotion 
upon  the  witness  stand  to  give  rise  in  your  minds  to  pity 
and  arouse  in  your  minds  prejudice  against  the  defendant 
in  deciding  the  question  whether  he  is  innocent  or  guilty 
of  the  crime  charged  against  him." 

This  instruction  should  have  been  given.  Its  object  was 
to  warn  the  jury  against  allowing  either  sympathy  or  prej- 
udice to  influence  their  verdict.  It  was  said  in  Jones  & 
Adams  Co.  v.  George,  227  111.  64:  "Instruction  No.  17, 
which  was  refused,  told  the  jury,  somewhat  awkwardly, 
that  neither  sympathy  for  the  plaintiff  nor  prejudice  against 
the  defendant  should  influence  their  verdict.  The  instruc- 
tion is  correct  in  principle  and  we  see  no  justifiable  reason 
for  refusing  it.  There  was  no  other  instruction  in  the  series 
that  covered  this  point." 

Both  Grace  Turner  and  Tona  Turner  in  their  testimony 
fixed  the  time  of  the  first  intercourse  between  Tona  and 
her  father  a  few  days  before  Tona's  fourteenth  birthday, 
February  8,  191 1.  The  defendant  attempted  to  contradict 
them  by  showing  that  at  the  January  term,  19 13,  of  the 
Logan  county  circuit  court,  at  the  trial  of  the  indictment 
against  the  defendant  for  incest  with  Grace,  they  fixed  this 
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date  at  the  corresponding  time  in  1908.  In  the  former 
trial  this  testimony  was  stricken  from  the  record  because 
it  referred  to  an  act  with  Tona  which  was  not  competent 
to  be  shown  on  the  trial  of  an  indictment  for  incest  with 
Grace.  The  court  refused  to  permit  the  statement  to  be 
given  in  evidence.  If  the  statement  was  made,  the  fact 
that  it  was  stricken  from  the  record  as  incompetent  did  not 
make  it  incompetent  in  this  case  as  a  contradictory  state- 
ment of  the  witness,  and  it  should  have  been  received. 

During  the  trial  of  the  other  indictment,  and  before  and 
after,  Tona  Turner  was  living  in  the  Millikin  Home,  at 
Decatur,  and  it  is  also  urged  as  error  that  the  court  re- 
fused evidence  offered  by  the  plaintiff  in  error  that  Ruth 
Hammond,  the  aunt  who  was  a  witness  in  both  trials,  had 
sent  Grace  Turner  to  Decatur  to  have  her  near  Tona  for 
the  purpose  of  keeping  her  in  league  with  herself  and  urg- 
ing on  the  prosecution.  It  is  proper  to  show  the  actions 
and  conduct  of  witnesses  as  bearing  on  their  motives.  The 
fact  that  Mrs.  Hammond  had  sent  Grace  Turner  to  Decatur 
for  the  purpose,  as  she  expressed  it,  of  keeping  a  line  on 
the  other  children,  sufficiently  appears  from  the  evidence. 
The  evidence  offered  that  she  did  this  after  hearing  a  mo- 
tion for  a  continuance  at  a  prior  term,  in  which  evidence 
of  Mrs.  Campbell  was  set  out,  was  not  necessary,  when  she 
had  expressly  stated  her  reasons  for  sending  Grace  Turner 
to  Decatur. 

It  is  further  urged  that  the  defendant  was  unduly  prej- 
udiced by  statements  of  Tona  Turner  on  the  trial  as  to  the 
relations  of  the  defendant  with  his  daughter  Grace  which 
were  the  subject  of  the  prosecution  in  the  former  trial. 
An  examination  of  the  record  shows  that  the  court,  on 
motion,  excluded  all  evidence  and  statements  of  the  wit- 
ness which  in  any  way  related  to  the  charge  of  incest  with 
Grace  Turner.  Owing  to  the  character  of  the  charges  in 
both  cases,  some  of  them  being  alleged  to  have  occurred 
at  the  same  time  in  each  case  when  both  Grace  and  Tona 
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Turner  were  present,  it  was  difficult  to  avoid  reference  to 
those  matters,  but  the  court  by  his  rulings  tried  in  every 
way  possible  to  keep  out  any  allusion  or  reference  to  the 
charges  which  were  the  basis  of  the  indictment  for  incest 
with  Grace  Turner,  and  in  our  judgment  nothing  prejudi- 
cial to  the  defendant  was  received. 

For  the  errors  indicated  the  judgment  is  reversed  and 
the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Robert  Wallace,  Plaintiff  in  Error. 

Opinion  filed  December  16,  1914. 

Criminal  law — act  relating  to  contributing  to  delinquency  of 
children  applies  only  to  persons  in  loco  parentis.  The  act  of  1905, 
which  provides  for  the  punishment  of  persons  contributing  to  the 
delinquency  of  children,  (Hurd's  Stat.  1913,  p.  808,)  applies  only 
to  persons  standing  in  loco  parentis,  and  an  averment  of  such  re- 
lation is  essential  to  an  information  charging  a  violation  of  the  act. 
(People  v.  Melville,  ante,  p.  176,  followed.) 

Writ  of  Error  to  the  Branch  "B"  Appellate  Court  for 
the  First  District ; — heard  in  that  court  on  writ  of  error  to 
the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gem  mill,  Judge,  presiding. 

John  L.  Hopkins,  for  plaintiff  in  error. 

P.  J.  Lucey,  Attorney  General,  Maclay  Hoyne,  State's 
Attorney,  and  D.  E.  Detrich,  (George  P.  Ramsey,  of 
counsel,)  for  the  People. 

Per  Curiam  :  Plaintiff  in  error  was  charged  in  an  in- 
formation with  encouraging,  aiding,  abetting  and  conniv- 
ing at  the  delinquency  of  a  minor  female  child  sixteen  years 
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of  age  and  doing  acts  that  directly  produced  and  contributed 
to  conditions  which  rendered  said  female  child  a  delinquent. 
He  moved  to  quash  the  information  but  the  motion  was 
overruled,  and  he  thereupon  pleaded  not  guilty,  waived  trial 
by  jury  in  writing,  and  upon  a  trial  by  the  court  was  found 
guilty.  A  motion  in  arrest  of  judgment  was  overruled  and 
plaintiff  in  error  was  sentenced  to  imprisonment  for  four 
months  in  the  house  of  correction  and  to  pay  a  fine  of  $100 
and  costs.  That  judgment  has  been  affirmed  by  the  Appel- 
late Court,  and  defendant  below  has  sued  out  a  writ  of 
error  from  this  court. 

The  information  charges  that  plaintiff  in  error  "did 
unlawfully,  willfully  and  knowingly  encourage,  aid,  cause, 
abet  and  connive  at  the  delinquency  of  one  Dorothy  Roch- 
enbusch,  a  minor  female  child  under  the  age  of  eighteen 
years,  to-wit,  sixteen  years,  and  did  then  and  there  know- 
ingly and  willfully  do  acts  that  directly  produced,  promoted 
and  contributed  to  conditions  which  rendered  said  Dorothy 
Rochenbusch  a  delinquent  child,  in  that  the  said  Robert 
Wallace  did  then  and  there  take  the  said  Dorothy  Rochen- 
busch to  a  room  in  the  Ontario  Hotel,  at  616  North  Clark 
street,  in  the  city  of  Chicago,  contrary  to  the  form  of  the 
statute,"  etc.  The  evidence  is  not  preserved  by  a  bill  of 
exceptions. 

One  of  the  grounds  relied  upon  for  a  reversal  of  the 
judgment  is,  that  the  information  does  not  allege  plaintiff 
in  error  is  the  parent,  legal  guardian  or  custodian  of  the 
alleged  delinquent  child,  the  contention  being  that  the  stat- 
ute is  applicable  only  to  persons  standing  in  loco  parentis. 
The  precise  question,  under  the  same  statute,  was  before 
us  in  People  v.  Melville,  (ante,  p.  176,)  where  the  same 
contention  was  made  by  the  plaintiff  in  error  in  that  case 
and  was  sustained.  It  was  there  held  that  an  information 
under  paragraph  42A&  of  chapter  38  (Hurd's  Stat.  1913, 
p.  808,)  which  failed  to  allege  that  the  defendant  stood  in 
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loco  parentis  to  the  child  named  in  the  information  failed 
to  charge  a  crime.    That  case  is  conclusive  of  this  one. 
The  judgments  of  the  Appellate  and  municipal  courts 
everse  .  Judgment  reversed. 


The  Village  of  Oak  Park,  Appellant,  vs.  S.  F.  Eldred 
et  al.  Appellees. 

Opinion  filed  December  16,  1914. 

1.  Special  assessments — effect  of  a  special  finding  that  prop- 
erty is  benefited  no  more  than  amount  assessed.  If  a  judgment 
confirming  a  special  assessment  contains  a  special  finding  that  the 
property  is  benefited  no  more  than  it  is  assessed,  such  finding  is  a 
bar  to  any  supplemental  assessment  to  pay  a  deficiency  in  the  cost 
of  the  improvement. 

2.  Same — when  it  is  error  to  find  specially  that  the  property  is 
benefited  no  more  than  assessed.  Before  the  court  is  authorized  to 
incorporate  in  a  judgment  of  confirmation  a  special  finding  that 
the  property  is  benefited  no  more  than  it  is  assessed  there  must  be 
an  issue  made  and  a  hearing  had  on  evidence  presented  under  such 
issue,  and  it  is  error  to  make  such  finding  upon  the  mere  statement 
of  counsel  for  the  property  owner  that  he  tenders  such  issue  and 
desires  the  court  to  make  a  finding  thereon. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  J.  E.  Hillskotter,  Judge,  presiding. 

Frederick  W.  Pringle,  for  appellant. 

William  T.  Hapeman,  for  appellees. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  was  a  proceeding  for  a  special  assessment  to  pay 
for  the  paving  of  Home  avenue,  in  the  village  of  Oak  Park. 
This  appeal  is  by  the  village,  and  presents  the  question 
whether  the  court  erred  in  specially  finding  in  the  judgment 
of  confirmation  that  appellees'  property  was  benefited  no 
more  than  the  amount  assessed  against  it.    The  entire  as- 
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sessment  proceeding  is  regular  and  neither  party  is  com- 
plaining of  any  error  that  affects  the  validity  of  the  present 
assessment. 

Appellant  contends  that  the  effect  of  the  finding  that 
appellees'  property  is  benefited  no  more  than  the  amount 
assessed  against  it  will  relieve  the  property  from  any  sup- 
plemental assessments  that  may  hereafter  become  necessary. 
Appellant  does  not  question  the  power  of  the  court,  in  a 
proper  case,  to  make  a  special  finding  in  its  judgment  con- 
firming an  original  assessment  to  the  effect  that  any  prop- 
erty will  not  be  benefited  more  than  is  assessed  against  it  in 
such  original  assessment,  but  the  complaint  here  is  that  the 
court  made  such  a  special  finding  in  respect  ,to  appellees' 
property  in  an  irregular  and  erroneous  manner.  On  the 
hearing  appellant  offered  its  formal  proof  and  rested  its 
case,  and  thereupon  appellees  introduced  testimony  on  cer- 
tain of  their  legal  objections,  all  of  which  were  overruled, 
and  the  case  was  then  called  upon  the  question  of  benefits. 
Thereupon  the  appellees  orally  stated  to  the  court  that  they 
tendered  the  issue  that  their  property  was  benefited  no  more 
than  the  benefits  which  were  assessed  against  it  but  offered 
no  proof  to  support  such  issue.  Appellant  objected  to  any 
finding  being  made  upon  the  question  whether  the  benefits 
to  appellees'  property  were  equal  to  the  assessment  made 
against  it,  and  after  the  court  had  indicated  that  a  finding 
of  that  character  would  be  made,  appellant  then  asked  leave 
to  introduce  evidence  showing  that  the  benefits  to  appellees' 
property  were  greater  than  the  amount  of  the  original  as- 
sessment. The  court  refused  to  hear  such  evidence  and  over 
the  objections  of  appellant  entered  the  judgment  of  con- 
firmation, including  therein  a  special  finding  that  appellees' 
property  was  benefited  no  more  than  the  amount  assessed 
against  it. 

Section  59  of  the  Local  Improvement  act  of  1897  pro- 
vides, inter  alia,  that  "it  shall  be  no  objection  to  such  assess- 
ment [supplemental  assessment]  that  the  prior  assessment 
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has  been  levied,  adjudicated  and  collected  unless  it  shall  ap- 
pear that  in  such  prior  cause  upon  proper  issue  made,  it 
was  specially  found  in  terms,  that  the  property  objected  for 
would  be  benefited  by  said  improvement  no  more  than  the 
amount  assessed  against  it  in  such  prior  proceedings."  The 
effect  of  a  judgment  of  confirmation  is  to  establish,  prima 
facie,  that  the  property  assessed  is  benefited  only  to  the 
extent  of  the  assessment,  and  upon  an  application  for  the 
confirmation  of  a  supplemental  assessment  the  burden  of 
showing  that  there  is  an  excess  of  benefits  over  the  origi- 
nal assessment  rests  upon  the  municipality,  (McChesney  v. 
City  of  Chicago,  188  111.  423,)  and  if  the  judgment  of  con- 
firmation in  the  original  proceeding  includes  a  special  find- 
ing that  a  given  piece  of  property  is  benefited  no  more  than 
the  amount  of  such  original  assessment,  the  question  of 
benefits  as  to  such  property  becomes  res  judicata  and  such 
property  cannot  be  further  assessed  by  a  supplemental  pro- 
ceeding instituted  for  the  purpose  of  paying  a  deficiency  in 
the  cost  of  the  original  improvement.  (  Town  of  Cicero  v. 
Green,  211  111.  241;  Sheriffs  v.  City  of  Chicago,  213  id. 
620.)  The  effect,  therefore,  of  inserting  in  the  judgment 
of  confirmation  a  finding  that  property  is  benefited  no  more 
than  the  amount  assessed  against  it  is  to  erect  a  bar  against 
any  future  supplemental  assessments  that  may  become  nec- 
essary to  complete  the  improvement.  The  statute  gives  no 
hint  of  the  manner  in  which  the  issue  shall  be  tendered  or 
the  proper  method  of  procedure  when  such  issue  is  made, 
and  so  far  as  we  are  advised  the  construction  of  the  clause 
of  the  statute  above  quoted  has  not  heretofore  been  deter- 
mined by  this  court.  Whatever  else  the  statute  may  mean, 
it  certainly  cannot  be  contended  that  such  special  finding 
may  be  made  in  regard  to  any  property  simply  upon  counsel 
for  the  property  owner  stating  in  open  court  that  he  ten- 
ders such  issue  and  requests  the  court  to  make  such  finding. 
That  course  was  pursued  in  the  case  at  bar.  The  making 
of  an  issue  implies  that  there  is  some  material  matter  as- 
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serted  on  one  side  and  denied  on  the  other,  and  where  such 
issue  is  joined  in  any  legal  proceeding  it  follows  that  there 
is  something  to  be  determined.  In  Town  of  Cicero  v.  Green, 
supra,  such  issue  was  made  and  tried  by  a  jury,  and  this 
court,  without  commenting  on  the  procedure,  held  that  a 
verdict  of  a  jury  upon  the  question  of  benefits  that  the  prop- 
erty is  not  assessed  more  nor  less  than  it  will  be  benefited 
by  the  improvement  nor  more  nor  less  than  its  proportion- 
ate share  of  the  cost,  and  a  judgment  based  thereon,  were 
res  judicata  on  the  question  of  benefits  and  exempted  the 
property  from  all  supplemental  assessments  for  such  im- 
provement. Logically  and  necessarily,  when  such  issue  is 
made,  if  the  municipality  desires  to  contest  it  there  should 
be  a  trial  of  the  question  by  a  jury,  or,  if  the  parties  so 
agree,  by  the  court,  and  each  party  should  have  the  privilege 
of  introducing  evidence.  In  regard  to  the  manner  of  mak- 
ing up  such  issue  the  statute  is  entirely  silent.  The  method 
pursued  in  the  case  at  bar  was  merely  an  oral  altercation  be- 
tween the  attorneys,  but  no  objection  seems  to  have  been 
made  below  as  to  the  method  of  procedure  in  this  regard, 
and  while,  in  our  opinion,  the  better  practice  would  be  to 
reduce  the  issue  to  writing,  still,  where  the  parties  do  not 
object  to  the  confirmation  of  an  oral  issue,  we  would  not  be 
inclined  to  reverse  a  judgment  for  this  irregularity,  alone. 
In  the  case  at  bar,  as  already  shown,  the  only  proceeding 
upon  which  the  special  finding  and  the  judgment  rest  is  the 
oral  statement  of  counsel  for  appellees  to  the  effect  that  he 
desired  to  present  the  issue  that  the  property  was  benefited 
no  more  than  the  assessment,  and  upon  this  request  the  court 
incorporated  such  special  finding  in  its  judgment.  In  this 
the  court  erred,  for  which  error  the  judgment  of  the  county 
court  of  Cook  county  must  be  reversed  and  the  cause  re- 
manded for  further  proceedings  not  inconsistent  with  the 
views  herein  expressed.  Reversed  and  remanded. 
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The  People  ex  rel.  Frank  C.  Vaughan,  County  Collector, 
Appellee,  vs.  Thomas  Scanlan  et  al.  Appellants. 

Opinion  filed  December  16,  1914. 

1.  Drainage — when  drainage  commissioners  have  no  power  to 
make  oral  contract.  Under  section  35  of  the  Farm  Drainage  act 
drainage  commissioners  have  no  power  to  enter  into  an  oral  con- 
tract, on  a  private  bid,  for  work  in  the  district  which  is  to  cost 
more  than  $500. 

2.  Same — when  an  additional  drainage  assessment  is  invalid. 
Where  a  farm  drainage  assessment  is  levied  to  pay  the  cost  of 
cleaning  out  and  improving  a  certain  portion  of  the  main  ditch, 
for  which  work  a  written  contract  is  entered  into  with  the  lowest 
responsible  bidder,  but  thereafter  the*commissioners  make  an  oral 
contract  with  the  same  contractor  to  clean  out  and  improve  an- 
other portion  of  the  ditch  and  pay  for  the  work  out  of  the  assess- 
ment already  levied,  they  have  no  power  to  make  an  additional 
assessment  to  replace  the  money  so  wrongfully  diverted. 

3.  Same — the  commissioners  must  proceed  legally  though  com- 
manded by  order  of  the  court  to  do  the  work.  The  fact  that  drain- 
age commissioners  are  commanded  by  an  order  of  the  circuit  court 
in  a  mandamus  suit  to  proceed  to  make  necessary  surveys  and  es- 
timates and  to  levy  an  assessment  for  improvements  found  by  the 
court  to  be  necessary,  does  not  relieve  the  commissioners  from  pro- 
ceeding in  accordance  with  the  provisions  of  the  statute  in  obey- 
ing such  order. 

4.  Appeals  and  errors — bill  of  exceptions  need  not  expressly 
state  that  it  contains  all  the  evidence.  The  fact  that  the  bill  of  ex- 
ceptions contains  all  the  evidence  need  not  appear  by  an  express 
statement  to  that  effect  in  the  bill  itself  or  the  certificate  of  the 
trial  judge  if  it  sufficiently  appears  from  expressions  in  the  bill, 
which,  considered  collectively,  are  equivalent  to  such  statement. 

5.  Same — effect  where  last  day  for  filing  appeal  bond  falls  on 
Sunday.  Where  the  last  day  of  the  period  fixed  by  the  court  for 
filing  an  appeal  bond  falls  on  Sunday  it  is  sufficient  if  the  bond  is 
filed  on  the  succeeding  day. 

Appeal  from  the  County  Court  of  Lee  county;  the 
Hon.  Robert  H.  Scott,  Judge,  presiding. 

Brooks  &  Brooks,  for  appellants. 

265  -  39 
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Harry  Edwards,  State's  Attorney,  Charles  H.  Woos- 
ter,  and  Trusdell,  Smith  &  Leech,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Lee  county  rendered  against  the  appellants'  property  for 
alleged  delinquent  assessments  levied  by  Union  Drainage 
District  No.  i  of  the  towns  of  Harmon  and  Marion,  in 
Lee  county. 

Union  Drainage  District  No.  i  was  organized  under 
the  Farm  Drainage  qct  and  certain  improvements  were 
made.  Several  years  thereafter,  and  on  February  9,  191 2, 
the  circuit  court  of  Lee  county  issued  a  writ  of  mandamus 
on  the  petition  of  certain  land  owners  of  the  district,  di- 
recting the  commissioners  to  proceed  at  once  to  cause  to  be 
made  a  survey  and  an  estimate  of  the  expense  of  deepen- 
ing, widening,  cleaning  out  and  improving  the  main  ditch 
in  the  said  district  through  its  entire  length,  from  the  out- 
let on  the  west  line  of  section  27  in  said  town  of  Harmon, 
so  as  to  provide  sufficient  drainage  for  the  lands  within 
the  district.  The  commissioners  thereupon  employed  an 
engineer,  who  on  June  18,  191 2,  made  a  written  report  to 
the  commissioners,  which  is  designated  as  "Engineer's  re- 
port No.  1,"  wherein  he  made  recommendations  for  the 
improvement  of  the  main  ditch  from  the  outlet  on  the  west 
line  of  said  section  27  in  the  town  of  Harmon  to  the  east 
line  of  section  30  in  the  town  of  Marion.  The  ditch  was 
divided  into  stations,  the  station  at  the  outlet  being  No.  o 
and  the  one  at  the  east  line  of  said  section  30  being  No. 
231.  The  stations  were  one  hundred  feet  apart.  There 
is  a  bridge  over  the  ditch  at  station  No.  231,  known  as 
the  Blackburn  bridge.  The  engineer  estimated  that  the 
amount  of  excavation  necessary  between  stations  o  and 
231,  in  order  to  improve  the  ditch  to  the  necessary  width 
and  depth  and  to  place  it  in  proper  condition,  was  53,144 
cubic  yards,  which  he  estimated  would  cost  $7997.10  to  re- 
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move.  Thereafter,  on  July  15,  191 2,  the  commissioners  of 
the  district  held  a  meeting,  as  is  disclosed  by  their  records, 
for  the  purpose  of  conferring  on  the  matter  of  the  addi- 
tion of  certain  lands  to  the  district  and  to  ascertain  the  lia- 
bilities and  outstanding  indebtedness  of  the  district  and  the 
"probable  cost  of  the  work  of  the  proposed  cleaning,  re- 
pairing and  otherwise  bettering  the  condition  of  the  main 
ditch  of  the  above  mentioned  district,  and  then  and  there 
did  authorize  a  levy  of  eleven  thousand  five  hundred  four 
and  97/100  dollars,  ($11,504.97,)  and  ordered  the  clerk  of 
the  board  of  commissioners  to  make  the  levy  as  aforesaid," 
according  to  the  classification  of  the  lands  of  the  district. 
This  is  the  only  record  showing  the  making  of  this  levy 
or  the  purpose  for  which  it  was  made.  Thereafter,  on 
July  30,  the  commissioners  advertised  for  bids  for  the  pro- 
posed improvement  in  the  district,  which  was  described  as 
follows:  "Cleaning  out,  alteration  of  course  and  improve- 
ment of  banks  of  the  present  existing  open  ditch,  known  as 
the  main  ditch,  in  the  said  district,  said  improvement  ex- 
tending from  the  intersection  of  said  ditch  with  the  west 
line  of  section  No.  27  in  said  Harmon  township  to  the 
intersection  of  said  ditch  with  the  east  line  of  section 
No.  30  of  said  Marion  township."  By  the  advertisement 
the  twenty-second  day  of  August,  1912,  was  fixed  upon  as 
the  day  the  commissioners  would  receive  bids  at  the  Har- 
mon Bank,  in  the  village  of  Harmon,  for  the  construction 
of  the  proposed  work.  On  that  day  the  commissioners  met, 
and  the  bid  of  Henry  P.  Johnson  "to  clean  out  the  said 
main  ditch  and  remove  the  dirt  according  to  said  plans  and 
specifications  for  the  sum  of  fourteen  cents  (14c)  per  cubic 
yard,"  being  the  lowest  bid,  was  accepted  and  a  written 
contract  was  entered  into  between  said  Johnson  and  the 
commissioners  on  November  5,  1912,  for  the  doing  of  the 
work  set  forth  in  the  advertisement  at  the  price  specified 
in  the  bid.  The  plans  and  specifications  referred  to  were 
not  offered  in  evidence. 
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On  September  6,  191 2,  the  ehgineer  made  his  report 
designated  as  "Report  No.  2,"  in  which  he  made  recom- 
mendations for  the  improvement  of  the  ditch  between  sta- 
tions 231  and  283,  lying  east  of  the  Blackburn  bridge.  On 
November  1,  1912,  the  engineer  made  his  report  No.  3  to 
the  commissioners,  in  which  he  made  recommendations  for 
the  improvement  of  the  ditch  up  to  and  including  station 
320,  which  was  at  the  limits  of  the  district.  This  last  re- 
port also  was  in  reference  to  work  to  be  done  east  of  the 
Blackburn  bridge.  By  reports  Nos.  2  and  3  the  engineer 
recommended  considerable  new  work  to  be  done  by  way 
of  excavating  a  new  ditch.  His  estimate  for  the  cost  of 
the  work  to  be  done  east  of  the  Blackburn  bridge,  or  sta- 
tion 231,  including  both  the  excavation  to  be  made  in  the 
old  ditch  and  the  excavation  of  new  ditches,  and  the  esti- 
mate of  $531.90  for  the  costs  of  a  new  right  of  way,  was 
$2876.78. 

When  Johnson  arrived  on  the  ground  with  his  machin- 
ery to  do  the  work,  instead  of  beginning  upon  that  portion 
of  the  ditch  described  in  his  contract  he  placed  his  dredge 
east  of  the  Blackburn  bridge,  and  under  an  oral  contract 
thereupon  entered  into  between  himself  and  the  commis- 
sioners without  any  advertisement  or  public  letting,  where- 
by it  was  agreed  he  should  be  paid  fourteen  cents  per  cubic 
yard  for  excavating  new  ditches,  he  proceeded  to  do  the 
work  contemplated  and  recommended  by  the  engineer  in  his 
reports  Nos.  2  and  3.  As  this  work  progressed  the  com- 
missioners paid  him  therefor  out  of  the  assessment  of  $11,- 
504.97  made  by  them  at  their  meeting  on  July  15,  1912. 

It  does  not  satisfactorily  appear  from  the  record  just 
how  much  money  was  paid  for  that  part  of  the  improve- 
ment east  of  the  Blackburn  bridge,  but  there  is  sufficient  in 
the  record  to  show  that  it  amounted  to  more  than  the  esti- 
mate of  the  engineer.  After  completing  the  work  east  of 
the  Blackburn  bridge,  which  he  performed  under  oral  con- 
tract with  the  commissioners  on  his  private  bid,  Johnson 
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then  started  at  station  231  and  proceeded  westward  upon 
the  work  provided  for  in  his  written  contract  until  he  ar- 
rived at  station  77.  At  that  time  the  funds  of  the  district 
were  exhausted  and  the  work  ceased.  The  commissioners 
thereupon  submitted  a  report  to  the  circuit  court  of  Lee 
county  in  the  mandamus  suit,  and  petitioned  the  court  to 
enter  an  order  authorizing  them  to  levy  a  further  and  ad- 
ditional assessment  upon  the  lands  of  the  district  to  enable 
them  to  complete  the  work  from  station  77  to  the  outlet 
of  the  main  ditch.  The  court  thereupon  entered  an  order 
finding  it  necessary  that  a  further  assessment  be  made,  ap- 
proved the  report  of  the  commissioners,  and  ordered  that 
the  commissioners  proceed,  without  unnecessary  delay,  to 
levy  an  additional  assessment  for  the  purpose  of  defraying 
the  costs  and  expenses  of  completing  the  work  from  sta- 
tion 77  to  the  outlet  of  the  ditch.  Thereafter  the  com- 
missioners met  on  June  28,  191 3,  and  the  following  record 
was  made :  "Motion  made  and  seconded,  $4020.40  be  lev- 
ied on  lands  of  district  according  to  classification  on  rec- 
ord and  compliance  with  order  of  court  June  27,  1913." 
Thereafter  the  assessment  was  spread  upon  the  lands  of  the 
district  according  to  the  classification,  and  it  was  this  as- 
sessment on  the  lands  of  objectors  that  was  returned  de- 
linquent and  concerning  which  this  controversy  arose. 

Numerous  objections  were  filed  by  appellants  to  the 
collection  of  this  assessment.  The  objections  that  the  as- 
sessment is  based  on  an  invalid  classification,  that  the  lands 
of  William  Morrissey  were  not  legally  included  within  the 
district  and  classified,  that  the  assessment  on  the  lands  of 
George  W.  Swartz  was  not  made  upon  the  proper  classifi- 
cation, and  that  the  assessment  was  made,  in  part,  to  pay 
an  indebtedness  owing  to  the  Bank  of  Harmon,  are  not 
supported  by  the  record,  the  proof  in  regard  to  these  vari- 
ous matters  being  either  insufficient  or  consisting  of  in- 
competent evidence. 
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It  is  objected  that  the  record  of  the  commissioners  is 
not  a  sufficient  basis  for  the  spreading  of  the  assessment 
and  the  levy  of  the  tax.  While  the  record,  which  we  have 
above  set  out,  is  informal  and  not  in  compliance  with  sec- 
tion 26  of  the  Farm  Drainage  act,  the  commissioners  were 
powerless  to  make  this  assessment  even  though  they  had 
proceeded  in  strict  conformity  with  the  statute  by  passing 
a  resolution  as  is  therein  contemplated.  While  it  may  fairly 
be  inferred  that  the  commissioners  contemplated  from  the 
outset  to  make  all  the  improvements  necessary  in  the  dis- 
trict, as  well  those  deeded  above  the  Blackburn  bridge  as 
those  needed  below,  it  is  apparent  from  the  state  of  the 
commissioners'  record  that  the  first  assessment  was  levied 
on  the  lands  of  the  district  for  the  purpose  of  cleaning  and 
improving  the  main  ditch  from  its  outlet  to  station  231, 
at  the  Blackburn  bridge.  At  the  time  this  assessment  Was 
ordered  to  be  spread  the  commissioners  had  received  only 
one  report  (No.  1)  from  their  engineer,  which  was  in  ref- 
erence only  to  the  improvement  of  the  ditch  up  to  station 
231.  The  advertisement  for  the  letting  of  the  work  and 
the  contract  with  Johnson  to  do  the  work  applied  specific- 
ally to  that  portion  of  the  ditch,  only.  Reports  Nos*  2 
and  3  of  the  engineer  were  not  received  until  after  the 
first  assessment  had  been  spread,  advertisement  for  the  con- 
struction of  the  work  had  been  made,  the  bids  received  and 
the  contract  awarded.  The  commissioners  acted  clearly  in 
violation  of  the  plain  provisions  of  the  statute  when  they 
entered  into  an  oral  contract  with  Johnson,  on  a  private 
bid,  to  do  the  work  recommended  by  the  reports  of  the 
engineer  to  be  done  east  of  the  Blackburn  bridge.  The  en- 
gineer estimated  the  total  cost  of  the  work  to  be  $2344.88. 
Section  35  of  the  Farm  Drainage  act  specifies  the  manner 
of  letting  contracts  for  work  where  the  cost  of  the  entire 
work  exceeds  $500.  Under  this  section,  notice  must  be 
given  of  the  time  and  place  of  the  letting,  the  kind  and 
amount  of  work  to  be  done  and  where  plans  of  the  same 
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may  be  seen,  by  publication  for  twenty  days  in  some  news- 
paper printed  and  published  in  the  county,  and  the  bids  are 
required  to  be  under  seal.  To  enter  into  a  contract  with 
Johnson,  on  a  private  bid  and  without  a  public  letting,  to 
improve  that  part  of  the  district  east  of  the  Blackburn 
bridge  according  to  the  plans  and  specifications  of  the  en- 
gineer was  a  violation  of  the  statute  and  a  plain  diversion 
of  the  funds  of  the  district  from  the  purpose  for  which 
they  had  been  raised  by  special  assessment.  Having  di- 
verted the  funds  raised  for  the  express  purpose  of  improv- 
ing that  portion  of  the  district  between  stations  o  and  231, 
the  commissioners  have  no  power  to  levy  an  additional  as- 
sessment to  replace  the  funds  so  wrongfully  diverted.  The 
objection  of  appellants  that  the  assessment  to  replace  funds 
which  had  been  wrongfully  diverted  was  illegal  should  have 
been  sustained. 

The  appellee  meets  this  objection  apparently  upon  the 
theory  that  the  whole  of  the  proposed  work  in  the  district, 
both  that  east  of  the  Blackburn  bridge  as  well  as  that  west 
of  it,  constituted  a  single  unit  and  was  all  work  which  the 
commissioners  wfcre  authorized  to  have  done,  and  that  the 
contract  of  Johnson  was  to  do  but  a  part  of  the  whole 
work  for  which  the  original  assessment  was  spread.  It 
does  not  explain,  however,  wherein  that  alters  the  situation 
or  authorizes  the  commissioners  to  make  this  additional  as- 
sessment. More  than  enough  money  was  realized  from  the 
first  assessment  to  complete  the  only  valid  contract  made, 
and  it  should  have  been  used  for  that  purpose.  The  land 
owners  had  the  right,  if  all  the  work  contemplated  was  to 
be  considered  as  one  improvement,  to  have  the  whole  of 
it  contracted  for  at  a  public  letting,  or  at  least  to  have  it 
so  contracted  for  by  sections.  The  objections  filed  by  ap- 
pellants fully  covered  the  situation,  and  the  application  for 
judgment  and  for  order  of  sale  should  have  been  denied. 

The  fact  that  the  commissioners  were  commanded  to 
make  necessary  improvements  in  the  district  by  the  circuit 
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court  did  not  relieve  them  of  the  necessity  of  proceeding  in 
accordance  with  the  provisions  of  the  statute  in  complying 
with  that  order.  The  circuit  court  merely  found  that  the 
improvements  were  necessary,  and  commanded  the  com- 
missioners to  proceed,  without  unreasonable  delay,  to  cause 
a  survey,  an  estimate  of  expenses  and  an  assessment  to 
be  made  and  then  to  have  the  necessary  work  performed. 
This  mandate  did  not  relieve  the  commissioners  from  any 
duty  imposed  upon  them  by  the  statute.  The  further  order 
made  by  the  circuit  court  in  the  mandamus  suit  upon  the 
petition  of  the  commissioners,  wherein  they  were  ordered 
to  proceed  to  make  an  additional  levy  to  complete  the  work, 
did  not  authorize  them  to  proceed  illegally.  The  objectors 
were  not  parties  to  the  mandamus  suit,  and  this  order  was 
not  procured  by  them  or  with  their  knowledge  or  consent 
Appellee  contends  that  the  bill  of  exceptions  is  insuffi- 
cient because  it  is  not  shown,  either  by  the  certificate  of 
the  trial  judge  or  otherwise,  to  contain  all  the  evidence 
heard  or  considered  by  the  court.  We  regard  the  bill  of 
exceptions  sufficient  for  the  purpose  of  presenting  the  error 
which  we  have  above  considered,  although  tliere  is  no  di- 
rect statement  in  the  bill,  of  exceptions,  or  in  the  certificate 
of  the  trial  judge  thereto,  that  it  contains  all  the  evidence. 
The  bill  of  exceptions,  in  the  beginning,  recites  that  "the 
applicant,  to  maintain  the  issues  on  his  behalf,  offered  and 
introduced  in  evidence  the  following,  that  is  to  say/*  after 
which  appears  the  evidence  offered  in  chief  by  the  appli- 
cant, which  made  out  a  prima  facie  case,  and  at  the  conclu- 
sion of  this  evidence  appears  the  statement,  "and  thereupon 
the  applicant  duly  rested  his  case."  Immediately  follow- 
ing the  language  last  quoted  appears  the  following :  "And 
thereupon  the  objectors,  in  order  to  maintain  the  issues  on 
their  part,  offered  and  introduced  in  evidence  the  follow- 
ing, that  is  to  say."  The  evidence  offered  by  the  objectors 
is  then  set  out,  followed  by  the  statement  of  the  attorney 
for  the  objectors,  "We  rest."    Immediately  after  this -state- 
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ment  appears  the  following:  "And  thereupon  the  relator, 
in  order  to  maintain  the  issues  on  his  behalf,  offered  in 
evidence  the  following,  that  is  to  say,"  after  which  appears 
the  evidence  offered  by  the  applicant  in  rebuttal,  at  the  con- 
clusion of  which  appears  the  statement  made  by  the  attor- 
ney for  the  applicant,  "We  rest,"  and  this  is  followed  by 
the  judgment  of  the  court. 

In  Marine  Bank  of  Chicago  v.  Rushniore,  28  111.  463, 
objection  was  made  to  the  bill  of  exceptions  on  the  same 
ground  here  urged,  and  it  was  there  said :  "In  the  case  of 
Stickney  et  al.  v.  Cassell,  1  Gilm.  420,  and  again  in  the 
case  of  Harris  et  al.  v.  Miner,  at  this  term,  this  court  held 
that  it  was  immaterial  whether  the  fact  is  expressly  stated 
that  the  bill  of  exceptions  contains  all  the  evidence  or  is 
manifested  in  any  other  way.  It  is  not  expressly  stated 
in  this  bill  of  exceptions  that  it  contains  all  the  evidence 
offered,  but  it  states,  after  reciting  the  evidence,  'the  tes- 
timony here  closed/  This  is  equivalent  to  an  express  aver- 
ment that  it  was  all  the  evidence  heard  in  the  cause."  So 
in  the  case  at  bar,  those  portions  of  the  bill  of  exceptions 
above  quoted,  when  considered  collectively,  are  equivalent 
to  an  express  averment  that  the  bill  of  exceptions  contains 
all  the  evidence  heard  in  the  cause.  In  Cemy  v.  Glos,  261 
111.  331,  the  certificate  of  evidence  disclosed  practically  the 
same  situation  as  is  presented  by  this  bill  of  exceptions,  and 
it  was  held  that  it  showed,  on  its  face,  that  it  contained  all 
the  evidence. 

Appellee  also  contends  that  the  bond  of  appellants  was 
not  filed  within  the  forty  days  allowed  them  in  the  appeal 
order  in  which  to  file  their  bond.  Appellants  filed  their 
bond  on  the  forty-first  day  after  the  order  allowing  the  ap- 
peal. As  the  fortieth  day  fell  upon  Sunday,  the  bond  was 
filed  in  apt  time. 

For  the  reasons  indicated  the  judgment  of  the  county 
court  is  reversed  and  the  cause  is  remanded,  with  direc- 
tions to  sustain  the  objections. 

Reversed  and  remanded,  with  directions. 
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The  People  ex  rel.  W.  P.  Dixon  et  al.  Appellants,  vs.  The 
Board  of  Education  of  Kankakee  School  District 
et  al.  Appellees. 

Opinion  Hied  December  16,  1914. 

Mandamus — courts  do  not  take  judicial  notice  of  population  of 
school  district.  Where  the  statutory  provisions  sought  to  be  en- 
forced by  a  petition  for  mandamus  against  school  officers  to  com- 
pel them  to  hold  an  election  are  applicable  only  to  school  districts 
of  ascertain  population,  the  petition  must  allege  the  population  of 
the  school  district  in  which  the  election  is  sought,  as  the  courts 
will  not  take  judicial  notice  of  that  matter. 

Appeal  from  the  Circuit  Court  of  Kankakee  county; 
the  Hon.  Frank  L.  Hooper,  Judge,  presiding. 

Gower,  Hobbie  &  Parish,  for  appellants. 

W.  H.  Dyer,  State's  Attorney,  Small  &  Merrill, 
A.  E.  Smith,  Dyer  &  Whittemore,  Savary  &  Ruel,  and 
J.  Bert.  Miller,  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

Appellants,  as  relators,  filed  in  the  circuit  court  of  Kan- 
kakee county,  against  the  board  of  education  of  Kankakee 
school  district,  the  clerk  of  the  board,  treasurer  of  the  school 
district,  three  township  treasurers  of  townships  overlapping 
in  Kankakee  school  district,  and  the  county  superintendent 
of  schools  in  Kankakee  county,  a  petition  for  a  writ  of  man- 
damus to  compel  the  parties  made  defendants  to  the  peti- 
tion, or  such  of  them  as  should  so  act,  to  call  an  election 
under  the  general  School  law  to  elect  two  members  of  the 
board  of  education  of  Kankakee  school  district.  The  peti- 
tion alleges  the  Kankakee  school  district  was  incorporated 
by  a  special  charter  or  act  of  the  legislature  in  1865  and 
sets  out  the  act.  The  first  section  of  the  act  defines  the 
boundaries  of  the  district.  The  second  section  vests  the 
government  of  the  district  in  a  board  of  education  composed 
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of  six  members,  to  hold  office  for  three  years  and  until  their 
successors  are  elected  and  qualified.  The  third  section  pro- 
vides for  the  election  of  six  members  of  the  board  the  first 
Monday  in  August,  1865.  Two  of  them  were  to  serve  one 
year,  two  of  them  two  years  and  two  of  them  three  years. 
At  their  first  meeting  they  were  to  draw  lots  for  their  re- 
spective terms  of  office,  and  on  the  first  Monday  in  August 
annually  thereafter  two  members  were  to  be  elected.  The 
fourth  section  provided  that  the  board  should  meet  the  sec- 
ond Monday  of  August  in  each  year  and  elect  one  of  its 
members  president  and  another  member  clerk,  to  hold  their 
offices  one  year.  The  petition  alleges  that  on  the  seventh 
and  eighth  days  of  April,  191 4,  petitions  for  the  election,  as 
required  by  law,  of  two  members  of  the  board  of  education, 
to  serve  for  three  years,  were  filed  with  the  board  of  edu- 
cation, but  the  board  failed  and  refused  to  give  notice  and 
hold  an  election  as  was  its  duty  under  the  law,  and  that 
two  persons,  Alfred  Beaumont  and  Lawrence  Babst,  are 
now  holding  over  and  acting  as  members  of  said  board  by 
reason  of  the  refusal  of  the  board  to  hold  an  election.  The 
petition  avers  notice  to  the  board  of  education,  its  officers 
and  members,  of  the  filing  of  the  petition  for  an  election 
and  the  making  of  a  demand  upon  them  to  give  notice  and 
hold  an  election  in  accordance  with  the  statute  in  force 
governing  such  elections.  The  petition  also  avers  similar 
notices  were  given  and  demands  made  upon  the  other  par- 
ties made  defendants  to  the  petition.  The  petition  was 
demurred  to,  the  demurrer  was  sustained  and  the  petition 
dismissed.  On  the  ground  that  in  one  phase  of  the  case  the 
validity  of  a  statute  is  involved,  an  appeal  was  prosecuted 
by  the  relators  direct  to  this  court. 

Appellants  contend  that  the  provisions  of  the  special 
charter  of  the  Kankakee  school  district  for  the  election  of 
members  of  the  board  of  education  in  August  were  repealed 
by  the  act  of  1909,  entitled  "An  act  to  establish  and  main- 
tain a  system  of  free  schools."     (La wis  of  1909,  p.  343.) 
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Section  126  of  that  act  is  as  follows:  "The  election  of 
boards  of  education  shall  be  governed  by  the  provisions  of 
this  act  relating  to  the  election  of  boards  of  directors :  Pro- 
vided, however,  that  boards  of  education  shall  have  power 
to  establish  a  suitable  number  of  voting  precincts,  and  fix 
the  boundaries  thereof  for  the  accommodation  of  the  vot- 
ers of  the  district  in  which  such  election  is  held,  in  each  of 
which  voting  precincts  there  shall  be  one  polling  place  desig- 
nated by  the  board.  Whenever  the  board  of  education  shall 
establish  more  than  one  voting  precinct  for  such  election 
they  shall  appoint  two  judges  and  one  clerk  for  each  polling 
place,  assigning  so  far  as  practicable  at  least  one  member 
of  such  board  to  each  polling  place.  When  the  time  for 
the  election  of  members  of  boards  of  education  or  boards 
of  inspectors  is  fixed  by  virtue  of  any  special  act,  such  elec- 
tion may  be  held  at  the  time  provided  for  the  election  of 
school  directors." 

It  is  insisted  that  the  provision  that  when  the  time  for 
the  election  of  members  of  the  board  is  fixed  by  special  act 
the  election  "may"  be  held  at  the  time  provided  for  the 
election  of  school  directors,  which  is  the  third  Saturday  in 
April,  means  the  election  shall  be  held  at  that  time,  notwith- 
standing section  276  of  the  same  act  provides  that  the  act 
"shall  not  be  construed  so  as  to  repeal  or  change,  in  any 
respect,  any  special  acfrin  relation  to  schools  in  cities  hav- 
ing a  population  of  fewer  than  100,000  inhabitants,  or  cities, 
townships  or  districts,"  except  in  certain  respects  in  no  way 
involved  in  this  case.  It  is  further  contended  by  appellants 
that  if  section  276  of  the  general  act  of  1909  be  construed 
as  rendering  of  no  effect  the  provision  of  section  126  that 
elections  for  members  of  boards  of  education,  when  the 
time  for  such  election  is  fixed  by  special  act,  may  be  held 
at  the  time  provided  for  the  election  of  school  directors, 
then  the  election  is  provided  for  and  controlled  by  the  gen- 
eral act  of  1907,  entitled  "An  act  to  enable  school  districts 
acting  under  special  charters  to  hold  elections  for  the  elec- 
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tion  of  school  directors,  members  of  boards  of  education, 
and  members  of  boards  of  school  inspectors,  at  the  time 
provided  for  the  election  of  school  directors  under  the  gen- 
eral School  law  of  the  State."    (Laws  of  1907,  p.  525.) 

Appellants  seek  to  present  for  our  decision  the  effect  of 
the  provisions  of  section  126  upon  the  special  charter  as  to 
the  time  of  holding  elections  for  members  of  the  board  of 
education  for  Kankakee  school  district.  Section  126  is  one 
section  of  a  subdivision  of  the  act  of  1909,  entitled  "An  act 
to  establish  and  maintain  a  system  of  free  schools,"  and  that 
section  and  the  other  sections  of  the  same  subdivision  refer 
to  school  districts  with  a  certain  population.  Other  subdivi- 
sions refer  to  districts  having  a  different  population.  The 
petition  contains  no  averment  as  to  the  population  of  the 
district,  and  one  of  the  objections  made  to  it  by  appellees 
is  that  it  is  fatally  defective  in  not  stating  the  population 
of  the  Kankakee  school  district, — that  is,  whether  it  had  a 
population  not  less  than  1000  nor  more  than  100,000.  Sec- 
tions 123  to  127,  both  inclusive,  of  the  act  of  1909  relate 
to  such  school  districts.  Section  123  provides  for  the  elec- 
tion, in  such  districts  not  governed  by  special  acts,  of  a 
board  of  education,  consisting  of  a  president  and  six  mem- 
bers. We  have  above  quoted  section  126  of  the  1909  act 
in  full.  It  is  the  last  sentence  of  that  section  which  pro- 
vides that  when  the  time  for  the  election  of  members  of  the 
board  is  fixed  by  special  act  such  election  may  be  held  at 
the  time  provided  for  the  election  of  school  directors.  It  is 
true,  section  126  applies  to  boards  of  education  in  districts 
organized  under  section  123  and- also  to  districts  organized 
by  special  charter,  but  the  districts  referred  to  are  districts 
having  a  population  not  less  than  1000  nor  more  than  100,- 
000.  Sections  123  to  127,  both  inclusive,  are  embraced  in 
the  act  of  1909  under  the  subdivision  "Boards  of  educa- 
tion," and  the  next  subdivision  is,  "Boards  of  education  in 
cities  of  100,000."  We  think  the  petition  should  show,  by 
apt  averment,  that  the  Kankakee  school  district  has  not  less 
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than  iooo  nor  more  than  100,000  population  before  it  can 
claim  any  benefit  from  or  ask  for  the  construction  of  those 
sections  of  the  act  which  apply  to  districts  of  that  class.  Ap- 
pellants say  courts  will  take  judicial  notice  of  population,  but 
we  know  of  no  precedent,  and  none  is  cited,  that  courts  will 
take  judicial  notice  of  the  population  of  a  school  district. 

In  our  opinion  the  petition  was  insufficient,  on  its  face, 
to  present  the  question  sought  to  be  adjudicated. 

The  judgment  is  affirmed.  Judgment  aflirtned. 


The  People  ex  rel.  Harry  R.  Smith,  County  Collector, 
Appellee,  vs.  The  Chicago,  Indiana  and  Southern 
Railroad  Company,  Appellant. 

Opinion  Hied  December  16,  1914. 

1.  Taxes — county  board  has  power  to  levy  a  tax  for  State  aid 
roads.  The  legislature  having  made  the  construction  or  improve- 
ment of  State  aid  roads  a  county  purpose  and  provided  that  an  ac- 
ceptance by  the  county  board  of  the  allotment  made  by  the  State 
highway  commission  may  be  made  by  giving  notice  that  a  tax  has 
been  assessed,  it  follows  that  the  county  board  has  authority  to 
levy  such  tax  under  its  power  to  levy  taxes  for  county  purposes. 
(People  v.  Kankakee  and  Seneca  Railroad  Co.  ante,  p.  497,  fol- 
lowed.) 

2.  Same — ivhat  necessary  to  authorise  additional  tax  for  dam- 
ages for  altering  or  ditching  roads.  No  tax  can  be  levied  for  any 
of  the  purposes  specified  in  section  58  of  the  Roads  and  Bridges 
law,  which  permits  an  additional  tax  levy  to  pay  damages  allowed, 
awarded  or  agreed  upon  for  the  purpose  of  laying  out,  widening, 
vacating  or  altering  roads  or  for  ditching  to  drain  roads,  unless  the 
record  of  the  highway  commissioners  shows  that  damages  for  some 
one  of  those  purposes  have  been  agreed  upon,  allowed  or  awarded 
to  a  property  owner. 

3.  Same — the  certificate  should  show  the  amount  necessary  to 
be  raised  to  pay  damages.  Under  section  58  of  the  Roads  and 
Bridges  law  the  certificate  of  the  highway  commissioners  should 
show,  in  dollars  and  cents,  the  amount  necessary  to  be  raised  by 
taxation  to  pay  damages  allowed,  awarded  or  agreed  upon  for  the 
purposes  specified,  and  it  is  not  sufficient  to  merely  state  that  such 
amount  is  equal  to  ten  cents  on  each  $100  valuation. 
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4.  Same — when  a  district  road  tax  is  invalid.  A  district  road 
tax  attempted  to  be  levied  against  land  by  the  board  of  supervisors 
on  the  overseers'  delinquent  lists  after  the  repeal  by  the  Roads  and 
Bridges  act  of  191 3  of  the  law  authorizing  such  levy  is  invalid. 
(People  v.  Chicago,  Indiana  and  Southern  Railroad  Co.  ante,  p. 
528,  followed.) 

Appeal  from  the  County  Court  of  Bureau  county;  the 
Hon.  James  R.  Prichard,  Judge,  presiding. 

Watts  A.  &  Carey  R.  Johnson,  for  appellant. 

C.  N.  HollERICH,  State's  Attorney,  for  appellee. 

Per  Curiam  :  The  county  court  of  Bureau  county  over- 
ruled objections  of  the  appellant  to  the  application  of  the 
county  collector  for  judgment  against  its  property  for  a 
county  tax  levied  for  State  aid  roads,  an  additional  road 
and  bridge  tax  of  the  town  of  Selby  and  the  district  road 
tax  in  five  road  districts  of  the  town  of  Hall,  and  entered 
judgment  with  an  order  of  sale  of  the  property  to  pay  the 
taxes.    An  appeal  was  taken  from  the  judgment. 

The  county  tax,  levied  by  virtue  of  a  resolution  of  the 
county  board,  included  as  one  of  the  items  an  amount  for 
State  aid  roads.  The  objection  of  the  appellant  was  that 
the  only  methods  by  which  funds  could  be  provided  for 
State  aid  roads  were  those  mentioned  in  section  22  of  the 
Road  and  Bridge  law,  by  an  appropriation  from  funds 
in  the  county  treasury  or  by  submitting  to  a  vote  of  the 
people  the  question  of  issuing  bonds.  We  considered  that 
question  in  People  v.  Kankakee  and  Seneca  Railroad  Co. 
(ante,  p.  497,)  and  there  decided  that  the  General  Assembly 
having  made  the  construction  or  improvement  of  State  aid 
roads  a  county  purpose  and  provided  that  an  acceptance 
by  the  State  highway  commission  may  be  made  by  giving 
notice  that  a  tax  has  been  assessed,  the  county  board  has 
authority  to  levy  a  tax  under  its  general  power  to  levy 
taxes  for  county  purposes.     Such  a  tax  is  legal.     It  fol- 
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lows  that  the  court  did  ndt  err  in  overruling  the  objection 
to  the  tax  in  question. 

The  commissioners  of  highways  of  the  town  of  Selby 
certified  to  the  county  board  a  tax  of  sixty-one  cents  on 
each  $100  valuation  of  the  taxable  property  in  the  town 
for  the  construction,  maintenance  and  repair  of  roads  and 
bridges,  under  the  authority  of  section  56  of  the  Road  and 
Bridge  law,  and  added  the  following  certificate :  "And  we 
hereby  further  certify  that  the  amount  agreed  upon,  al- 
lowed or  awarded  as  damages  for  laying  out,  widening, 
altering  or  vacating  roads  or  for 'ditching  to  drain  roads 
is  an  amount  equal  to  ten  (10)  cents  on  each  $100."  An 
additional  tax  was  levied  by  the  county  board  by  virtue  of 
this  certificate  and  is  the  tax  objected  to.  The  town  clerk 
was  a  witness  and  identified  the  records  of  the  highway 
commissioners,  and  testified  that  the  only  record  relating  to 
the  additional  tax  was  the  certificate.  He  was  then  asked 
whether  any  damages  had  been  allowed,  awarded  or  agreed 
upon  for  the  purpose,  or  for  laying  out,  widening,  vacating 
or  altering  roads,  or  for  ditching  to  drain  roads,  and  the 
court  sustained  an  objection  to  the  question.  No  tax  can 
be  levied  for  any  of  the  purposes  specified  in  section  58 
of  the  Road  and  Bridge  law,  which  permits  an  additional 
levy  to  pay  damages  allowed,  awarded  or  agreed  upon 
for  the  purpose  of  laying  out,  widening,  vacating  or  alter- 
ing roads  or  for  ditching  to  drain  roads,  unless  the  rec- 
ord of  the  highway  commissioners  shows  that  damages  for 
some  one  of  those  purposes  have  been  agreed  upon,  al- 
lowed or  awarded  to  a  property  owner.  (People  v.  Cairo, 
Vincennes  and  Chicago  Railway  Co,  252  111.  395 ;  People 
v.  Chicago,  Burlington  and  Quincy  Railroad  Co.  id.  482.) 
In  both  of  those  cases  there  was  oral  testimony  that  no 
damages  had  been  agreed  upon,  allowed  or  awarded,  but  in 
this  case  that  fact  already  appeared  from  the  record,  and 
it  is  immaterial  whether  oral  proof  was  admissible.  The 
record  showed  that  a  proper  basis  for  the  levy  of  the  tax 
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did  not  exist,  and  the  court  erred  in  overruling  the  objec- 
tion to  the  tax.  The  certificate  stated  that  the  amount  re- 
quired was  equal  to  ten  cents  on  each  $100  valuation,  while 
section  58  requires  the  commissioners  to  specify  in  their 
certificate  the  amount  necessary  to  be  raised  by  taxation  for 
the  purpose  of  paying  damages.  A  tax-payer  has  a  right 
to  know  from  the  certificate  the  amount  levied  as  a  tax, 
so  that  he  need  not  go  to  the  tax  records  to  find  the  total 
valuation  of  property  and  make  computations  to  learn  what 
the  rate  of  ten  cents  would  amount  to. 

Prior  to  the  enactment  of  the  present  Road  and  Bridge 
law,  which  took  effect  July  1,  1913,  the  town  of  Hall  was 
under  the  labor  system.  A  district  road  tax  was  assessed 
and  the  list  was  made  and  subscribed  by  the  commissioners 
and  filed  in  the  office  of  the  town  clerk  on  May  19,  191 3, 
under  the  law  then  in  force.  The  appellant  had  property 
in  five  road  districts  and  was  one  of  the  property  owners 
who  did  not  pay  the  tax  in  labor.  The  county  board  levied 
the  tax  on  the  property  of  appellant,  and  it  objected  that 
the  overseers  of  highways  in  the  respective  districts  had  no 
authority  after  July  1,  1913,  to  deliver  to  the  supervisor 
any  tax  list  under  the  repealed  law  and  the  .county  board 
had  no  authority  to  cause  any  amount  of  the  unpaid  tax  to 
be  levied.  This  question  has  received  the  consideration  of 
the  court  at  the  present  term  in  People  v.  Chicago,  Indiana 
and  Southern  Railroad  Co.  {ante,  p.  528,)  and  People  v. 
Baltimore  and  Ohio  Southwestern  Railroad  Co.  {ante,  p. 
591,)  and  for  the  reasons  given  in  those  cases  the  objec- 
tions to  the  taxes  levied  as  delinquent  upon  the  report  of 
the  overseers  should  have  been  sustained. 

The  judgment  is  affirmed  as  to  the  county  tax  and  is 
reversed  as  to  all  other  taxes,  and  the  cause  is  remanded 
to  the  county  court,  with  directions  to  sustain  the  objections 
to  such  other  taxes. 

Reversed  in  part  and  remanded,  with  directions. 

265  -  40 
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Benjamin  F.  Schlau,  Appellant,  vs.  Euzabetha 
Enzenbacher,  Appellee. 

Opinion  filed  December  16,  1014, 

Principal  and  agent— dissolution  of  partnership  terminates  a 
contract  appointing  the  partnership  as  agent.  A  contract  appoint- 
ing a  partnership  to  act  as  agent  of  the  owner  of  land  in  selling 
the  lots  is  immediately  terminated  by  the  dissolution  of  the  part- 
nership, and  the  fact  that  one  partner  continues  in  the  real  estate 
business  under  the  firm  name  does  not  authorize  him  to  bind  the 
owner  by  executing  a  sale  contract  in  his  own  or  in  the  firm  name. 

Appeal  from  the  Superior  Court  of  Cook  county ;   the 
Hon.  John  M.  O'Connor,  Judge,  presiding. 

Caswell  &  Healy,  for  appellant. 

Vincent  D.  Wyman,  Charles  E.  Carpenter,  and 
Otto  W.  Jurgens,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  decree  of  the  superior  court 
of  Cook  county  dismissing  for  want  of  equity  the  appel- 
lant's bill  for  specific  performance.  On  September  9,  1909, 
Elizabetha  Enzenbacher,  the  appellee,  entered  into  a  written 
contract  with  John  P.  Foerster  and  Bernard  F.  Clettenberg, 
doing  business  under  the  firm  name  of  John  P.  Foerster  & 
Co.,  whereby  said  Foerster  &  Co.  were  given  the  agency, 
for  a  period  of  three  years  from  that  date,  to  sell  146  lots 
therein  described  and  of  which  appellee  was  the  owner,  in 
Robert  S.  Disney's  Irving  Park  subdivision  in  the  north- 
west quarter  of  section  14,  township  40,  north,  range  13, 
east  of  the  third  principal  meridian,  in  Cook  county.  By 
this  agency  contract  it  was  provided  that  if  Foerster  &  Co. 
succeeded  in  disposing  of  73  or  more  of  the  said  lots  dur- 
ing the  term  of  that  contract  the  contract  should  be  ex- 
tended for  a  further  period  of  three  years  in  which  to 
dispose  of  the  remaining  lots  upon  the  same  terms  and  con- 
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ditions  as  stipulated  in  the  contract.  Under  this  contract 
Foerster  &  Co.  were  authorized  to  sell  the  lots  specified, 
either  for  cash  or  on  installments,  to  collect  the  purchase 
price  as  it  became  due  and  pay%  appellee  her  portion  of  the 
same  as  it  was  collected,  and  to  have  control,  generally,  of 
each  sale  until  the  full  amount  of  the  purchase  price  had 
been  paid.  Appellee  agreed  to  execute,  simultaneously  with 
each  contract  of  sale,  a  warranty  deed  conveying  to  the 
purchaser  the  lot  so  contracted  to  be  sold,  which  deed  was 
to  be  held  in  escrow  by  Foerster  &  Co.  until  the  entire 
amount  of  the  purchase  money  should  be  paid,  whereupon 
Foerster  &  Co.  were  authorized  to  deliver  the  same  to  the 
purchaser.  Between  the  date  of  the  contract  and  the  month 
of  September,  1912,  Foerster  &  Co.  contracted  for  the  sale 
of  2iJ^  of  said  lots.  On  September  7,  191 2,  John  P. 
Foerster,  under  and  by  the  name  of  Foerster  &  Co.,  entered 
into  a  contract  with  Benjamin  F.  Schlau,  the  appellant,  for 
the  sale  of  51^  lots,  which  would  bring  the  total  number 
of  lots  sold  to  73  and  would  thus  extend  the  contract  of 
agency  between  appellee  and  Foerster  &  Co.  for  a  further 
period  of  three  years.  When  requested  to  make  deeds  of 
conveyance  of  these  lots  to  appellant  and  to  ratify  the  sale 
to  him,  appellee  declined  to  do  so  and  denied  the  authority 
of  John  P.  Foerster,  who  was  then  doing  business  under 
the  style  of  John  P.  Foerster  &  Co.,  to  bind  her  by  his 
contract  with  appellant. 

Numerous  questions  are  raised  on  this  record  and  each 
of  them  is  argued  exhaustively.  It  will  be  necessary  for 
us  to  consider  but  one  of  the  points  presented. 

On  April  1,  191 1,  the  partnership  theretofore  existing 
between  John  P.  Foerster  and  Bernard  F.  Clettenberg  was 
dissolved  and  that  firm  and  partnership  thereupon  ceased  to 
exist.  John  P.  Foerster  continued  in  the  real  estate  busi- 
ness and  continued  to  use  the  old  firm  name  of  John  P. 
Foerster  &  Co.  Appellee  was  eighty-three  years  of  age  at 
the  time  of  the  hearing  on  the  bill  herein,  and  at  the  time 
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of  the  execution  of  the  contract  of  September  9,  1909,  she 
was  in  feeble  health  and  continued  in  that  condition  there- 
after until  this  controversy  arose.  She  very  seldom  left 
her  home  and  was  never  jn  the  office  of  Foerster  &  Co. 
but  once  after  the  execution  of  the  contract  of  September 
9,  1909.  While  some  contracts  for  the  sale  of  lots  were 
made  by  Foerster  in  the  name  of  John  P.  Foerster  &  Co. 
after  the  dissolution  of  the  partnership,  it  does  not  appear 
from  the  record  that  appellee  was  ever  informed  of  the 
dissolution  of  the  partnership,  or  that  she  knew,  until  the 
contract  was  entered  into  between  John  P.  Foerster  and 
appellant,  that  the  partnership  had  been  dissolved  and  that 
the  interest  of  Clettenberg  in  the  agency  contract  had  ceased. 
The  dissolution  of  a  partnership  which  has  been  au- 
thorized to  act  as  agent  is  generally  held  to  revoke  the 
agency.  In  Martine  v.  International  Life  Society  of  Lon- 
don, 53  N.  Y.  339,  in  dealing  with  a  similar  question,  the 
Court  of  Appeals  said:  "The  death  of  one  member  of  a 
firm  operates  immediately  and  inevitably  as  a  dissolution. 
(Story  on  Partnership,  sec.  317;  Parsons  on  Partnership, 
438. )  During  the  existence  of  a  partnership  each  member 
is  deemed  to  be  authorized  to  transact  any  business  for  the 
firm,  but  upon  dissolution  this  authority  ceases  and  the  only 
authority  of  the  survivor  is  to  close  up  the  business.  He 
has  no  right  to  create  new  obligations,  nor,  indeed,  to  do 
anything  in  the  name  of  the  firm  except  such  as  is  neces- 
sary in  adjusting  and  closing  its  concerns.  (VanKeuren  v. 
Parmelee,  2  N.  Y.  523.)  It  is  a  general  rule  of  the  com- 
mon law  that  an  authority  by  a  principal  to  two  persons 
to  do  an  act  is  joint  and  the  act  must  be  concurred  in  by 
both.  (Dunlap's  Paley  on  Agency,  177;  Green  v.  Miller, 
6  J.  R.  39;  13  Jurist,  938;  Story  on  Agency,  sec.  42.) 
When  a  firm  is  appointed  to  an  agency  this  rule  would 
necessarily  be  modified  to  the  extent  that  either  member  of 
a  firm  could  do  any  act  within  the  scope  of  the  agency,  the 
same  as  he  could  perform  any  other  partnership  act.     By 
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appointing  a  partnership  firm  it  would  be  implied  that  the 
authority  ^vas  joint  and  several,  but  upon  dissolution  of 
the  firm  such  an  agency  would  cease.  This  is  the  necessary 
result  of  the  principles  alluded  to.  The  principal  would 
not  be  bound  by  the  act  of  a  surviving  member  of  3  firm, 
because  he  had  never  appointed  him  to  act  nor  agreed  to  be 
responsible  for  his  acts,  and  the  latter  could  incur  no  obli- 
gation against  the  deceased  member  or  his  representatives." 

The  case  of  Larson  v.  Newman,  19  N.  Dak.  153,  (121 
N.  W.  Rep.  202,)  presents  a  state  of  facts  almost  identical 
with  that  of  the  case  at  bar.  In  that  case  Newman  en- 
tered into  a  written  contract  with  a  firm  consisting  of  three 
co-partners,  who  were  engaged  in  the  business  of  land 
agents,  to  sell  for  him  a  tract  of  land  which  he  owned  in 
North  Dakota.  Thereafter  the  partnership  was  dissolved, 
one  of  the  partners  continuing  in  the  same  line  of  business. 
The  partner  who  thus  continued  in  the  business  entered 
into  a  contract  with  Larson  for  the  sale  of  Newman's  land, 
relying  upon  the  agency  contract  theretofore  entered  into 
between  Newman  and  the  partnership.  Newman  refused 
to  ratify  the  sale  and  execute  a  deed,  and  Larson  brought 
suit  for  specific  performance.  The  North  Dakota  court 
held  that  whatever  authority  was  conferred  upon  the  part- 
nership by  the  agency  contract  was  terminated  upon  its 
dissolution  and  that  the  former  member  of  the  firm  who 
contracted  for  the  sale  of  the  land  had  no  further  power 
under  the  agency  contract.  We  concur  in  the  reasoning  in 
that  case.  The  authority  given  John  P.  Foerster  &  Co.  to 
contract  for  the  sale  of  the  lots  of  appellee  ceased  imme- 
diately upon  the  dissolution  of  that  firm,  and  John  P.  Foer- 
ster had  no  further  authority,  either  in  his  own  name  or 
in  the  firm  name,  to  act  under  the  agency  contract  of  Sep- 
tember 9,  1909,  and  his  contract  with  appellant  for  the 
sale  of  51 J^  lots  was  not  binding  upon  appellee. 

The  contract  of  September  9,  1909,  contained  the  fol- 
lowing provision :  "The  conditions  of  this  contract  shall  be 
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binding  on  the  heirs,  executors,  administrators,  assigns  and 
successors  of  the  respective  parties  hereto."  It  is  not  nec- 
essary for  us  to  determine  the  effect  of  this  provision  of 
the  contract.  No  attempt  was  made  during  the  existence 
of  the  partnership  to  make  an  assignment  of  the  contract, 
and,  as  we  have  seen,  the  dissolution  of  the  partnership 
operated  immediately  to  revoke  the  agency.  Upon  the  dis- 
solution of  a  partnership  it  immediately  ceases  to  exist 
except  for  the  purposeof  winding  up  the  business  of  the 
firm.  There  can  be  no  successor  to  a  partnership,  and  there 
is  no  question  of  survivorship  involved,  either  under  the 
terms  of  the  contract  itself  or  by  reason  of  the  manner  in 
which  the  dissolution  was  effected. 

The  decree  of  the  superior  court  is  affirmed. 

Decree  affirmed. 


The  People  ex  rel.  Harvey  J.  Nourie  et  al.  Appellants,  vs. 
Joseph  H.  Peltier  et  al.  Appellees. 

Opinion  filed  December  16,  1014. 

1.  Elections — section  270  of  the  School  law  docs  not  authorise 
women  to  vote  upon  question  of  organising  a  high  school  district. 
While  section  270  of  the  School  law  authorizes  women  having  the 
qualifications  therein  prescribed  to  vote  for  school  officers  who  are 
not  named  in  the  constitution,  yet  it  does  not  authorize  them  to 
vote  upon  the  question  of  organizing  a  high  school  district. 

2.  Same — Women's  Suffrage  act  does  not  authorise  women  to 
vote  upon  proposition  to  organise  high  school  district.  The  pro- 
vision of  the  Women's  Suffrage  act  of  19 13  that  women  may  vote 
upon  all  questions  or  propositions  submitted  to  a  vote  of  the  elect- 
ors of  the  municipalities  mentioned  therein  or  other  political  di- 
visions of  the  State,  does  not  authorize  women  to  vote  upon  the 
question  of  organizing  a  high  school  district  under  section  6  of  the 
Township  High  School  act  of  191 1,  since  school  districts  are  not 
among  the  municipalities  mentioned  in  the  act  of  191 3  and  do  not 
become  political  subdivisions  of  the  State  until  after  organization. 

3.  Quo  warranto — petition  for  leave  to  file  information  must 
allege  facts.    A  petition  for  leave  to  file  an  information  in  the  na- 
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ture  of  quo  warranto,  the  real  purpose  of  which  is  to  contest  an 
election  to  organize  a  high  school  district  upon  the  ground  that 
women  were  allowed  to  vote,  must  allege  the  total  number  of  votes 
cast,  the  number  for  and  against  the  proposition  and  the  number 
of  votes  cast  by  women,  and  it  is  not  sufficient  to  allege  the  con- 
clusion that  the  election  would  have  been  against  organization  if 
women  had  not  been  allowed  to  vote.  (Conway  v.  Sexton,  243 
111.  59,  applied.) 

Appeal  from  the  Circuit  Court  of  Iroquois  county ;  the 
Hon.  Frank  L.  Hooper,  Judge,  presiding. 

J.  W.  Kern,  State's  Attorney,  (Kay,  Perrigo  &  Kay, 
and  Palussard  &  Benjamin,  of  counsel,)  for  appellants. 

C.  G.  Hirschi,  for  appellees. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

The  State's  attorney  of  Iroquois  county  presented  to  the 
circuit  court  of  that  county  his  petition  for  leave  to  file  an 
information  in  the  nature  of  quo  warranto  requiring  the 
appellees  to  answer  to  the  court  by  what  authority  they 
claimed  to  hold  and  exercise  the  franchise  of  a  high  school 
district  as  president  and  board  of  education.  The  court  de- 
nied the  prayer  of  the  petition  and  dismissed  it. 

The  facts  from  which  leave  was  asked  were  set  forth 
in  an  affidavit  of  Harvey  J.  Nourie,  which  stated  that  he 
and  the  other  relators  were  citizens  and  legal  voters  of  Iro- 
quois county  and  owners  of  land  and  tax-payers  in  the  ter- 
ritory which  was  alleged  to  have  been  organized  as  a  high 
school  district  in  pursuance  of  an  affirmative  vote  at  an 
election  held  on  May  23,  1914;  that  at  the  election  the 
votes  of  more  than  ninety  women  were  received  and  counted 
and  if  those  votes  had  not  been  received  and  counted  the 
proposition  would  have  been  lost,  and  that  the  territory  de- 
scribed in  the  affidavit  did  not  contain  within  its  boundaries 
a  school  district  having  a  population  of  1000  or  more  and 
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not  exceeding  100,000.  The  lands  composing  the  territory 
were  described  in  the  affidavit  and  were  situated  in  sev- 
eral school  townships  and  were  not  confined  to  any  existing 
school  district. 

The  proceeding  to  organize  the  high  school  district  was 
under  section  6  of  the  act  to  authorize  the  organization  of 
such  districts,  in  force  July  1,  191 1,  (Laws  of  191 1,  p.  505,) 
which  provides  that  the  inhabitants  of  any  contiguous  and 
compact  territory,  whether  in  the  same  or  different  town- 
ships, upon  a  petition  signed  by  at  least  fifty  legal  voters 
and  an  affirmative  vote  in  such  territory,  may  establish, 
in  the  manner  provided  by  the  act,  a  township  high  school 
for  the  benefit  of  the  inhabitants  of  the  territory  described 
in  the  petition.  Section  270  of  the  School  law  provides 
that  women  having  the  qualifications  therein  specified  shall 
be  entitled  to  vote  at  any  election  held  for  the  purpose  of 
choosing  any  school  officer,  and  by  virtue  of  that  section 
women  may  vote  for  any  school  officer  not  named  in  the 
constitution.  {Plummet  v.  Yost,  144  111.  68.)  That  sec- 
tion does  not  authorize  women  to  vote  upon  the  proposition 
whether  certain  territory  shall  be  organized  into  a  school 
district,  and  whether  it  was  entirely  consistent  for  the  Gen- 
eral Assembly  to  permit  women  to  vote  for  the  officers  of  a 
district  when  they  are  not  permitted  to  vote  whether  there 
shall  be  a  district  is  a  question  with  which  the  courts  are 
not  concerned.  The  only  other  act  conferring  upon  women 
the  right  to  vote  at  elections  is  the  act  of  191 3.  (Laws 
of  1913,  p.  333.)  A  provision  of  that  act  which  it  is  argued 
confers  the  right  is,  that  women  may  vote  upon  all  ques- 
tions or  propositions  submitted  to  the  vote  of  the  electors 
of  the  municipalities  mentioned  therein  or  other  political  di- 
visions of  the  State.  School  districts  are  not  mentioned  in 
the  act,  and  the  right  to  vote  whether  territory  shall  be 
organized  into  a  high  school  district  depends  upon  the  ques- 
tion whether  such  territory  constitutes  a  political  division 
of  the  State.    Whether  a  high  school  district  is  a  municipal 
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corporation  or  quasi  municipal  corporation  or  not,  it  is  a 
political  division  of  the  State,  because  the  territory  com- 
prising it  is  organized  for  the  public  advantage  and  the 
exercise  of  governmental  functions  by  the  support  of  free 
schools  and  levying  taxes  for  such  support.  (31  Cyc.  908.) 
It  does  not  become  such  political  division,  however,  until  it 
has  been  organized  and  is  capable  of  exercising  such  func- 
tions. Women  were  not  entitled  to  vote  at  the  election  in 
question  by  virtue  of  the  act  of  1913.  They  were  legal  vot- 
ers in  the  territory  at  some  elections  and  on  certain  ques- 
tions, but  the  provision  that  the  question  of  organizing  high 
school  districts  shall  be  submitted  to  a  vote  of  the  people 
at  an  election  means  submission  to  voters  who  are  entitled 
to  vote  upon  the  question  submitted.  {Beverly  v.  Sabin,  20 
111.  357;  Heuser  v.  Harris,  42  id.  425.)  Women  were  not 
entitled  to  vote  on  the  question  of  organizing  a  high  school 
district,  and  their  votes  should  not  have  been  received  and 
counted. 

While  women  were  not  entitled  to  vote,  the  court  did 
not  err  in  refusing  leave  to  file  the  information,  because  the 
affidavit  presented  did  not  show  facts  requiring  the  court 
to  grant  the  leave.  A  petition  must  allege  facts  and  not 
conclusions,  and  the  affidavit  presented  to  the  court  did  not 
show  how  many  votes  were  cast  at  the  election,  how  many 
were  in  favor  of  the  proposition  submitted  or  how  many 
against  it.  For  anything  that  appears  in  the  affidavit  there 
might  have  been  a  majority  of  more  than  ninety  votes  in 
favor  of  the  proposition.  It  did  not  state  as  a  fact  that 
any  women,  or  how  many  women,  voted  for  the  proposi- 
tion, and  the  court  was  not  called  upon  to  inaugurate  an 
exploring  expedition  to  ascertain  facts  not  alleged.  The 
real  purpose  and  effect  of  the  proceeding  were  to  contest 
the  election,  and  the  rule  as  stated  in  Conway  v.  Sexton, 
243  111.  59,  is  applicable.  The  petitioner  there  alleged  that 
votes  which  should  have  been  counted  for  him  were  wrong- 
fully counted  for  other  candidates,  and  that  if  the  votes  so 
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wrongfully  counted  for  other  candidates  had  been  properly 
counted  for  him  he  would  have  been  elected.  It  was  held 
that  the  petition  was  insufficient  because  there  was  nothing 
in  it  to  show  how  many  votes  were  received  by  any  of 
the  candidates.  The  suggestion  that  if  enough  illegal  votes 
should  be  found  to  change  the  result  the  election  would  be 
void  even  if  it  should  be  impossible  to  determine  how  many 
illegal  votes  were  cast  on  each  side,  if  considered  sound, 
would  not  aid  the  petition,  because  the  petition  does  not 
show,  by  statements  of  fact  as  to  the  number  of  votes,  that 
ninety  votes  would  have  changed  the  result. 

The  judgment  is  affirmed.  judgment  aMrmed. 


The  People  ex  rcl  Arthur  Tarman,  County  Collector,  Ap- 
pellee, vs.  The  Cairo,  Vincennes  and  Chicago  Rail- 
way Company,  Appellant. 

Opinion  Hied  December  16,  1914. 

1.  Taxes — Roads  and  Bridges  act  of  1013  changes  method  of 
certifying  the  hard  roads  tax.  While  such  of  the  provisions  of  the 
Hard  Roads  act  of  1883  as  are  retained  unchanged  in  the  Roads 
and  Bridges  act  of  1913  must  be  regarded  as  having  been  continu- 
ously in  force  notwithstanding  the  express  repeal  of  the  Hard 
Roads  act,  yet  the  provision  as  to  certifying  the  tax  has  been 
changed  by  the  act  of  1913  so  as  to  require  the  highway  commis- 
sioners to  certify  the  tax  directly  to  the  county  clerk,  and  unless 
the  tax  is  certified  in  such  manner  it  is  invalid. 

2.  The  question  of  the  validity  of  the  road  and  bridge  taxes 
here  involved  is  controlled  by  the  decision  in  People  v.  Illinois 
Central  Railroad  Co.  {ante,  p.  429.) 

Appeal  from  the  County  Court  of  Clark  county;    the 
Hon.  H.  R.  Snavely,  Judge,  presiding. 

P.  J.  Kolb,  (L.  J.  Hackney,  and  Frank  L.  Little- 
ton, of  counsel,)  for  appellant. 
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E.  D.  Jones,  State's  Attorney,  J.  W.  Graham,  and  Ar- 
thur Poorman,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

The  county  collector  of  Clark  county  made  application 
to  the  county  court  of  that  county  for  judgment  and  order 
of  sale  against  the  property  of  appellant  for  various  de- 
linquent taxes.  Appellant  objected  to  the  road  and  bridge 
taxes  of  the  towns  of  Wabash,  Marshall,  Darwin  and  York, 
on  the  ground  that  when  the  present  Road  and  Bridge  act 
went  into  effect  on  July  i,  191 3,  those  townships  were  un- 
der what  is  commonly  known  as  the  labor  system,  and  that 
appellant  had  paid  in  labor  in  the  several  road  districts  in 
said  townships  the  tax  extended  to  the  amount  of  the  sev- 
eral sums  objected  to.  The  road  and  bridge  tax  of  the 
town  of  York  was  objected  to  upon  the  ground  that  the  tax 
was  levied  under  section  58  of  the  present  Road  law  to 
-  pay  damages  agreed  upon,  allowed  or  ordered  for  the  laying 
out,  widening,  altering  or  vacating  roads  and  for  ditches  to 
drain  roads,  whereas  no  such  damages  had  been  allowed 
or  agreed  upon.  The  hard  road  tax  in  the  town  of  Wa- 
bash, amounting  to  $592.11,  was  also  objected  to.  Each 
of  these  objections  was  overruled  and  judgment  and  order 
of  sale  entered. 

The  question  raised  by  the  objection  to  the  road  and 
bridge  taxes  of  the  towns  of  Wabash,  Marshall  and  Dar- 
win, and  to  $131.28  of  the  road  and  bridge  taxes  of  the 
town  of  York,  being  the  amounts  theretofore  paid  in  labor, 
has  been  determined  at  the  present  term  in  People  v.  Illi- 
nois Central  Railroad  Co.  (ante,  p.  429,)  and  for  the  rea- 
sons there  given  the  objections  were  properly  overruled. 

It  is  conceded  that  there  is  no  proof  in  the  record  as 
to  whether  damages  had  been  agreed  upon  in  reference  to 
the  road  and  bridge  tax  of  the  town  of  York  in  the  sum 
of  $88.40,  which  was  levied  under  section  58  of  the  pres- 
ent Road  and  Bridge  act,  and  that  the  objection  was  prop- 
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erly  overruled,  but  it  is  insisted  that  an  improper  judgment 
was  entered  for  this  and  the  other  taxes.  The  contention 
is  that  the  judgment  ordered  the  sale  of  all  the  property 
of  the  railroad  company  within  Clark  county  to  satisfy  the 
delinquent  taxes  levied  by  only  a  portion  of  the  taxing  dis- 
tricts in  that  county  upon  the  property  of  appellant  within 
such  taxing  districts.  We  are  of  the  opinion  that  the  judg- 
ment is  not  subject  to  the  criticism  made  against  it,  as  it  is 
apparent  that  that  portion  of  appellant's  property  included 
in  each  taxing  district  was  ordered  sold  for  the  tax  levied 
within  such  district. 

The  hard  road  tax  in  the  town  of  Wabash  was  objected 
to  upon  the  ground  that  the  tax  was  extended  upon  a  cer- 
tificate of  the  town  clerk  dated  September  2,  1913,  stating 
that  at  the  annual  town  meeting  held  on  the  first  day  of 
April,  1913,  a  special  tax  of  one  dollar  on  each  $100  as- 
sessed valuation  was  levied  for  the  purpose  of  constructing 
and  maintaining  certain  gravel  roads,  and  it  is  urged  that 
such  certificate  did  not  constitute  proper  or  lawful  authority 
for  the  extension  of  said  tax  by  the  county  clerk.  The 
election  at  which  the  special  tax  for  constructing  and  main- 
taining the  gravel  road  was  voted,  and  the  proceedings  inci- 
dent thereto,  were  had  under  the  Hard  Roads  act  approved 
June  18,  1883,  in  force  July  1,  1883.  This  act  was  ex- 
pressly repealed,  without  any  saving  clause,  by  an  act  to 
revise  the  law  in  relation  to  roads  and  bridges  approved 
June  27,  1913,  in  force  July  1,  1913,  and  which  has  been 
heretofore  referred  to  as  the  present  Road  and  Bridge  act. 
The  Hard  Roads  act  of  June  18,  1883,  was  incorporated 
in  the  present  law  almost  verbatim,  about  the  only  material 
change  being,  that  whereas  under  the  old  act  the  commis- 
sioners of  highways  were  required  to  levy  a  tax  in  accord- 
ance with  the  vote  and  certify  the  same  to  the  town  or  dis- 
trict clerk,  who,  in  turn,  was  required  to  certify  the  amount 
voted  to  the  county  clerk,  under  the  present  law  it  is  the 
duty  of  the  commissioners  of  highways  to  levy  an  annual 
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tax  in  accordance  with  the  vote  and  certify  the  same  directly 
to  the  county  clerk  and  cause  a  copy  of  such  levy  to  be  filed 
in  the  office  of  the  town  or  district  clerk.  It  then  becomes 
the  duty  of  the  county  clerk  to  cause  the  levy  thus  certified 
to  him  to  be  extended  on  the  tax  books  for  the  current  and 
each  succeeding  year,  as  stated  in  the  certificate  so  filed  with 
him.  Where  a  statute  is  expressly  repealed  but  a  portion 
or  all  of  it  is  re-enacted  in  the  repealing  statute,  the  re- 
enactment  neutralizes  the  repeal  so  far  as  the  provisions  of 
the  old  law  obtain  in  the  new  one,  and  as  to  the  portions 
unchanged  in  form  or  substance  the  repealing  act  is  a  mere 
continuation  of  the  original  act.  (Section  2  of  the  act  in 
relation  to  construction  of  the  statutes;  White  Sewing  Mar 
chine  Co.  v.  Harris,  252  111.  361 ;  Merlo  v.  Coal  and  Min- 
ing Co.  258  id.  328. )  The  vote  had  under  the  old  law  upon 
the  proposition  to  levy  a  tax  for  hard  roads  in  the  town  of 
Wabash  was  therefore  binding  under  the  new  act  and  was 
sufficient  authority  for  the  commissioners  of  highways  to 
make  a  levy  and  certify  the  same.  The  levy  must  be  made 
and  certified,  however,  according  to  the  provisions  of  the 
new  act.  The  act  in  force  July  1,  1913,  provided  that  this 
levy  should  be  certified  directly  to  the  county  clerk  and 
should  be  his  authority  for  the  extension  of  the  tax.  The 
only  authority  for  the  extension  of  the  hard  roads  tax  by 
the  county  clerk  is  the  certificate  of  the  commissioners  of 
highways,  and  without  such  certificate  any  attempt  to  ex- 
tend this  tax  is  illegal  and  void.  The  certificate  of  the  town 
clerk  was  not  a  compliance  with  the  statute  and  did  not 
warrant  the  county  clerk  in  extending  the  tax. 

The  judgment  of  the  county  court  overruling  the  objec- 
tions to  the  road  and  bridge  taxes  of  the  towns  of  Wabash, 
Marshall,  Darwin  and  York  is  affirmed.  The  judgment  is 
reversed  as  to  the  hard  road  tax  of  the  town  of  Wabash 
and  the  cause  is  remanded,  with  directions  to  sustain  the 
objection  to  that  tax. 

Reversed  in  part  and  remanded,  with  directions. 
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James  C.  Bowen  et  al.  Appellees,  vs.  Oscar  Bowen  et  al. 

Appellants. 

Opinion  filed  December  16,  1914. 

1.  Judicial  sales — master  should  offer  land  in  parcels  if  same 
is  susceptible  of  division.  It  is  the  duty  of  the  master  in  chancery 
in  making  a  sale  to  offer  the  land  in  parcels  if  the  same  is  sus- 
ceptible of  division,  and  if  he  fails  to  do  so  and  the  land  is  there- 
by sold  for  an  inadequate  price  the  sale  will  be  set  aside  upon  a 
proper  showing. 

2.  Same — when  one  objecting  to  confirmation  of  report  of  sale 
must  make  proof.  It  is  not  sufficient  for  a  party  to  assert,  by  way 
of  objection  to  the  confirmation  of  the  report  of  sale,  that  the 
lands  were  susceptible  of  division  and  were  sold  for  an  inadequate 
price  because  they  were  not  offered  in  separate  tracts,  but  he  must 
sustain  his  charges  by  proof. 

3.  Same — some  showing  must  be  made  even  though  rights  of 
minor  are  involved.  While  the  rules  with  respect  to  upholding  ju- 
dicial sales  are  relaxed  where  the  interest  of  a  minor  is  involved, 
yet  there  must  be  some  showing  before  the  court  will  be  warranted 
in  setting  aside  a  sale. 

Appeal  from  the  Circuit  Court  of  Vermilion  county; 
the  Hon.  William  B.  Scholfield,  Judge,  presiding. 

A.  B.  Dennis,  for  appellants. 

H.  A.  Swallow,  for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

The  appellants,  Oscar  Bowen,  Goldie  Bowen  Henning 
and  Fred  Bowen,  were  defendants  to  a  bill  for  partition 
in  the  circuit  court  of  Vermilion  county.  A  decree  for 
partition  was  entered  and  commissioners  appointed,  who 
reported  the  lands  indivisible.  The  master  thereupon  sold 
the  lands,  pursuant  to  a  decree  of  sale,  to  appellees,  who 
were  the  complainants  in  the  bill.  On  June  16,  1914,  the 
master  filed  his  report  of  sale,  and  on  the  same  day  Oscar 
Bowen  and  Goldie  Bowen  Henning,  two  of  the  appellants, 
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who  were  each  entitled  to  a  distributive  share  of  the  pro- 
ceeds of  the  sale,  filed  their  motion  to  set  aside  the  report 
of  the  commissioners,  and  also  filed  exceptions  to  the  mas- 
ter's report  of  sale  and  objected  to  the  confirmation  of  the 
sale  for  the  following  reasons:  That  the  master  did  not 
offer  any  part  of  the  lands  for  sale  in  parcels  although  the 
same  is  susceptible  of  being  divided  into  four  parts,  but 
that  the  same  was  sold  en  masse;  that  parties  were  pres- 
ent at  the  sale  for  the  purpose  of  bidding  upon  different 
parts  of  the  land  who  did  not  care  to  buy  all  the  property, 
naming  the  parties  who  were  alleged  to  be  so  present ;  that 
these  parties  would  have  bid  for  the  different  tracts,  had 
the  land  been  offered  in  parcels,  sums  aggregating  about 
$4000  more  than  the  amount  for  which  the  property  was 
sold.  No  affidavits  were  filed  in  support  of  the  exceptions 
to  the  report  of  sale  and  the  objections  to  its  confirmation, 
nor  in  support  of  the  motion  made  on  the  same  day  to  set 
aside  the  report  of  the  commissioners  upon  the  ground  that 
the  premises  were  divisible,  and  no  testimony  was  taken  as 
to  these  matters.  The  court  thereupon,  on  June  17,  over- 
ruled the  motion  to  set  aside  the  report  of  the  commission- 
ers and  the  exceptions  to  the  report  of  sale  and  entered 
an  order  approving  the  report  of  sale  and  allowing  an  ap- 
peal to  Oscar  Bowen  and  Goldie  Bowen  Henning  upon  the 
filing  of  a  bond  in  the  sum  of  $300  within  thirty  days,  to 
be  approved  by  the  clerk.  Thereafter,  during  the  same 
term  of  court,  and  on  July  10,  the  three  appellants  joined 
in  a  motion  to  set  aside  the  order  of-  the  court  theretofore 
entered  on  June  17  approving  the  report  of  the  commis- 
sioners and  the  order  approving  the  master's  report  of  sale 
and  allowing  an  appeal  to  Oscar  Bowen  and  Goldie  Bowen 
Henning,  and  asked  leave  to  file  exceptions  to  the  report 
of  the  commissioners  and  to  the  master's  report  of  sale, 
which  exceptions,  and  affidavits  in  support  of  the  same, 
were  attached  to  and  made  a  part  of  the  motion.  The 
court  denied  this  motion  and  allowed  an  appeal  from  the 
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order  upon  the  appellants  giving  bond  in  the  sum  of  $300 
within  thirty  days  from  June  17,  1914,  to  be  approved  by 
the  clerk.  The  present  appeal  was  perfected  from  the  order 
of  June  17  denying  the  motion  of  Oscar  Bowen  and  Gol- 
die  Bowen  Henning  to  set  aside  the  report  of  the  commis- 
sioners and  overruling  the  exceptions  to  the  master's  report 
of  sale. 

It  is  the  duty  of  the  master  in  making  a  sale  to.  offer 
the  land  in  parcels  if  the  same  is  susceptible  of  division. 
If  the  master  fails  in  the  performance  of  his  duty  in  this 
regard  and  the  lands  are  thereby  sold  for  an  inadequate 
price  the  sale  will  be  set  aside  upon  a  proper  showing.  It 
is  not  sufficient  for  the  objectors  to  merely  assertr  by  way 
of  objection  to  the  report,  that  the  lands  were  susceptible 
of  division  and  not  having  been  offered  in  separate  tracts 
or  parcels  an  inadequate  price  was  thereby  realized  from 
the  sale.  These  charges  must  be  sustained  by  proof.  Ap- 
pellants having  failed  to  offer  any  proof  in  these  particulars 
the  court  properly  overruled  the  exceptions  and  confirmed 
the  master's  report  of  sale. 

No  showing  whatever  was  made  in  support  of  the  mo- 
tion to  set  aside  the  report  of  the  commissioners,  and  for 
that  reason  that  motion  was  properly  denied. 

It  is  contended  that  as  appellant  Fred  Bowen  is  a  minor 
the  court  will  require  less  proof  of  irregularity  in  the  mak- 
ing of  the  sale  than  in  a  case  where  the  parties  are  all 
adults.  While  it  is  true  that  the  rules  are  relaxed  in  the 
case  of  minors,  still- there  must  be  some  showing  before 
the  court  is  warranted  in  taking  action.  In  this  case  there 
was  no  showing  whatever. 

The  affidavits  filed  in  support  of  the  motion  of  July  10 
cannot  be  considered  on  this  appeal  as  they  were  not  before 
the  court  for  consideration  at  the  time  the  order  herein 
appealed  from  was  entered. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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John  F.  Devine,  Admr.,  Appellant,  vs.  The  Northwest- 
ern Elevated  Railroad  Company,  Appellee. 

Opinion  filed  December  i6,  1014. 

1.  Appeals  and  errors — when  refusal  to  permit  proper  ques- 
tions to  be  answered  is  not  harmful.  Refusal  of  the  court  to  per- 
mit proper  questions  to  be  answered  is  not  harmful,  where  the  facts 
sought  to  be  proved  by  such  questions  are  established  by  testimony 
of  other  witnesses  which  is  in  no  way  disputed. 

2.  Instructions — instruction  need  not  define  "due  and  proper 
care  and  caution."  An  instruction  in  an  action  for  damages  for 
wrongfully  causing  the  death  of  the  plaintiff's  intestate,  which  re- 
quires the  jury,  in  order  to  return  a  verdict  for  the  plaintiff,  to 
find  that  the  deceased  was  in  the  exercise  of  due  and  proper  care 
and  caution  for  her  own  safety  at  and  just  before  the  accident,  is 
not  erroneous  because  it  does  not  define  the  words  "due  and  proper 
care  and  caution." 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;   the  Hon.  John  McNutt,  Judge, 

presiding. 

« 

O'Donnell,  Dillon  &  Toolen,  for  appellant. 
Addison  L.  Gardner,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  an  action  on  the  case  brought  in  the  superior 
court  of  Cook  county  by  appellant,  as  administrator  of  the 
estate  of  Josephine  Welter,  deceased,  against  appellee,  for 
wrongfully  causing  the  death  of  appellant's  intestate.  The 
jury  returned  a  general  verdict  in  favor  of  appellee,  and 
also  returned,  in  answer  to  an  interrogatory  submitting 
that  question,  a  special  finding  that  the  deceased  was  not 
"in  the  exercise  of  dtie  and  proper  care  and  caution  for 
her  own  safety  at  the  time  of  the  accident  which  resulted 
in  her  death."    The  judgment  entered  on  such  verdict  was 

265  -  41 
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affirmed  on  appeal  to  the  Appellate  Court.     The  case  is 
brought  here  on  a  certificate  of  importance. 

The  deceased  met  her  death  on  Monday  morning,  Octo- 
ber ii,  1909,  shortly  after  twelve  o'clock  midnight.  She 
had  been  working  for  some  months  previous  to  the  accident 
as  a  domestic  for  the  Huston  family,  at  1135  Lunt  avenue, 
Chicago.  The  Sunday  night  previous  to  her  death  she  had 
been  out  and  was  returning  in  company  with  a  young  man 
named  Nicholas  Sweig.  As  they  were  walking  east  on 
Lunt  avenue  a  few  minutes  after  twelve  o'clock  they  came 
to  the  double-track  railroad  then  in  use  by  the  appellee 
company.  The  railroad  at  this  point  runs  north  and  south. 
At  Morse  avenue,  the  next  street  south  of  Lunt,  is  a  station, 
the  platform  of  which  extends  north  to  within  125  feet  of 
Lunt'  avenue.  Gates  were  placed  on  each  side  of  the  track 
at  the  Lunt  avenue  crossing,  consisting  of  a  long  arm  which 
closed  the  street  and  a  short  arm  which  closed  the  sidewalk, 
when  down.  These  arms  were  hung  on  iron  posts  which 
stood  in  the  street  a  short  distance  from  the  edge  of  the 
sidewalk,  and  the  two  long  arms  met  in  the  middle  of  the 
street  when  the  gates  were  down.  For  the  full  space  of 
the  sidewalk  and  for  some  little  distance  out  into  the  street 
foot  passengers  were  prevented  from  going  under  the  short 
bar  of  the  gate  by  lattice  work  which  was  suspended  from 
that  bar,  making  it  impossible  to  go  under  even  by  stoop- 
ing. Just  south  of  Lunt  avenue,  between  the  railroad 
tracks,  was  a  tower,  in  which  was  stationed  a  man  who  had 
charge  of  the  crossing  and  raised  and  lowered  the  gates. 
The  railroad  tracks  in  this  part  of  Chicago  across  these 
streets  and  for  some  distance  north  and  south  are  laid  on 
the  surface  of  the  ground  at  grade  with  the  streets.  THe 
night  was  dark  and  a  misty  rain  was  falling.  As  the  de- 
ceased and  her  companion  approached  the  railroad  from  the 
west  on  Lunt  avenue  they  found  the  crossing  gates  down 
and  a  south-bound  passenger  train,  consisting  of  several 
cars,  passing  over  Lunt  avenue  crossing,  on  the  fcast  track. 
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There  is  some  conflict  in  the  evidence  as  to  just  what  hap- 
pened after  this  train  had  passed.  Sweig  testified  that  im- 
mediately after  it  had  passed  the  gates  began  to  rise,  and 
when  a  little  over  half  way  up  the  deceased  stooped  down 
a  little  and  passed  under  the  gate  and  onto  the  track,  where 
she  was  struck  by  a  car  coming  north  on  the  west  track 
and  killed.  It  is  clear  from  his  testimony  that  he  was  not 
watching  the  deceased  at  the  time  she  started  forward  to 
cross  the  railroad  tracks,  and  he  does  not  claim  to  have  seen 
her  until  just  as  she  was  passing  under  the  gate,  when  he 
tried  to  stop  her  but  failed.  His  testimony  given  at  the 
inquest  does  not  accord  in  every  particular  with  that  given 
at  the  trial.  This  may  be  in  part  accounted  for  by  the 
fact  that  he  testified  through  an  interpreter.  The  motor- 
man  on  the  car  that  struck  the  deceased  testified  that  he 
first  saw  her  when  she  was  about  ten  feet  from  the  car, 
coming  up  from  under  the  long  arm  of  the  gate, — the  arm 
over  the  street, — just  rising  up  from  a  stooping  position; 
that  she  took  about  two  steps  before  the  car  hit  her,  and 
that  the  gates  were  down  when  he  passed  the  crossing.  The 
towerman  at  this  crossing  did  not  see  the  deceased  or  her 
companion  and  did  not  know  of  the  accident  until  a  short 
time  after  it  had  happened.  He  testified  that  he  did  not 
raise  the  gates  after  the  passenger  train  went  through  and 
that  they  were  down  at  the  time  that  the  north-bound  car 
crossed  Lunt  avenue.  Morse  avenue  (Rogers  Park  station) 
is  a  regular  stop  for  passenger  trains  going  in  either  direc- 
tion. Only  occasionally  a  single  car  may  go  through  with- 
out making  a  stop.  The  north-bound  car  in  question  did 
not  make  the  stop  and  had  no  one  on  it  except  the  motor- 
man  and  conductor. 

No  positive  evidence  was  introduced  as  to  the  rate  of 
speed  at  which  this  car  was  traveling  at  that  time.  The 
conductor  testified  that  he  first  noticed  that  the  brakes  were 
set  when  they  reached  the  crossing  at  Lunt  avenue.  There 
is  testimony  tending  to  show  that  the  car  went  approxi- 
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mately  656  feet  north  of  that  street  before  it  was  brought 
to  a  full  stop.  The  motorman  was  asked  by  the  appellant's 
counsel,  "When  did  you  apply  the  brakes  ?"  and,  "Did  you 
stop  at  the  street  just  preceding?" — meaning  Morse  avenue. 
The  towerman  was  also  asked,  on  cross-examination,  "And 
this  car  went  on  north  and  passed  Greenleaf  avenue,  did  it 
not?" — Greenleaf  avenue  being  the  second  street  north  of 
Lunt  To  all  of  these  questions  the  court  sustained  objec- 
tions. Conceding  for  the  purposes  of  this  case  that  the 
court  should  have  permitted  these  questions  to  be  answered, 
we  cannot  see  how  appellant  was  injured,  as  the  facts  that 
appellant's  attorneys  were  trying  to  prove  by  securing  an- 
swers to  these  questions  were  proved  by  other  witnesses 
whose  testimony  was  in  no  way  disputed. 

Counsel  for  appellant  further  insist  that  the  trial  court 
committed  error  in  the  giving  of  certain  instructions  for  ap- 
pellee, especially  instruction  14,  which  told  the  jury,  among 
other  things,  that  in  order  to  find  a  verdict  for  appellant 
they  must  believe,  from  the  evidence,  that  the  deceased  was 
in  the  exercise  of  "due  and  proper  care  and  caution  for  her 
own  safety,  as  defined  in  these  instructions,  at  and  just  be- 
fore the  time  of  the  accident  complained  of."  The  argu- 
ment especially  criticises  the  using  of  the  words  "due  and 
proper  care  and  caution"  without  defining  what  those  words 
mean,  counsel  insisting  that  the  jury  might  be  misled  as  to 
their  meaning  unless  further  defined.  With  this  we  cannot 
agree.  The  words  are  not  technical.  They  are  in  common 
use.  To  require  the  definition  of  all  words  or  expressions 
used  in  instructions  would  often  tend  to  confuse  rather  than 
aid  the  jury.  If  it  is  necessary  to  explain  such  terms,  might 
it  not  be  equally  necessary  to  explain  the  terms  used  in 
the  explanation  ?  An  instruction  using  the  words  "due  and 
proper  care"  was  held,  after  a  lengthy  discussion,  not  mis- 
leading in  Schmidt  v.  Sinnott,  103  111.  160.  To  uphold  ap- 
pellant's contention  would  be  to  overrule  that  case.  The 
criticism  by  counsel  of  the  use  of  the  terms  "negligence" 
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and  "due  and  ordinary  care"  in  the  instructions  comes  with- 
in the  same  line  of  reasoning.  As  was  said  in  the  case  last 
referred  to,  while  it  might  have  been  proper  for  the  court, 
on  its  own  motion  or  on  the  application  of  either  of  the 
parties,  to  have  given  an  instruction  specifically  defining 
these  terms  as  applicable  to  the  case  on  trial,  there  was 
no  necessity  for  so  doing  unless  such  an  instruction  had 
been  asked.  It  is  hardly  to  be  expected  that  instructions 
will  be  precisely  accurate  in  all  particulars.  It  has  repeat- 
edly been  held  by  this  court  that  it  is  sufficient  if  they  are 
substantially  accurate.  Schmidt  v.  Sinnott,  supra;  see, 
also,  Beard  v.  Maxwell,  113  111.  440;  Calumet  Iron  and 
Steel  Co.  v.  Martin,  115  id.  358;  Chicago  and  Eastern  Illi- 
nois Railroad  Co.  v.  White,  209  id.  124;  Carlin  v.  Grand 
Trunk  Western  Railway  Co.  243  id.  64. 

Certain  other  questions  are  raised  incidental  to  those  al- 
ready considered,  which,  in  view  of  the  conclusions  reached, 
we  are  not  required  to  discuss. 

We  find  no  error  in  the  record  that  would  justify  the 
reversal  of  the  cause.  The  judgment  of  the  Appellate 
Court  will  be  affirmed.  Judgment  affirmed. 


Digits 


zed  by  GoOgle 


Digiti 


zed  by  G00gk 


INDEX. 


ABSTRACTS  OF  TITLE.  pagc. 

partnership  signature  not  presumed  to  have  been  written 

by  member  of  firm  after  partnership  ceased 401 

when  objection  must  specifically  point  out  alleged  unin- 

.  teliigible  portions  of  abstract  of  title 401 

what  is  meant  by  a  "merchantable  abstract  of  title" — what 

constitutes  a  valid  objection  to  abstract  of  title 579 

ACCOUNTING. 

when  bill  for  accounting  will  lie  on  contract  claim — when 
complainants  are  not  barred  by  their  own  wrong  from 
requiring  an  accounting 148 

when  it  is  not  error  to  require  the  defendant  to  turn  over 
notes  to  complainant 148 

ACTIONS  AND  DEFENSES. 

a  judgment  in  action  of  forcible  detainer  is  not  a  bar  to 
an  action  of  ejectment  nor  can  it  be  applied  as  an  estop- 
pel except  as  to  the  question  determined 46 

fact  that  real  estate  is  leased  to  tenant  with  option  to  pur- 
chase does  not  prevent  partition 48 

in  equity  a  former  recovery  must  be  pleaded  to  entitle  the 
record  of  the  former  case  to  admission  in  evidence 64 

mere  existence  of  life  estate  does  not  prevent  partition. . .   11 1 

when  executor  is  not  a  necessary  party  to  a  proceeding  to 
assess  damages  for  a  highway 113 

when  bill  for  accounting  will  lie  on  contract  claim — when 
agents  are  not  barred  by  their  own  wrong  from  requir- 
ing accounting  by  principal 148 

what  does  not  defeat  action  to  recover  because  of  forged 
indorsements  of  checks  and  drafts 156 

when  alleged  release  of  one  joint  tort  feasor  is  not  a  bar 
to  suit  against  another 245 
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ACTIONS  AND  DEFENSES.— Continued.  pace. 

when  individual  partners  of  bankrupt  firm  are  not  liable  to 
creditors  accepting  offer  of  composition 285 

to  sustain  a  defense  under  twenty  year  Statute  of  Limi- 
tations it  is  not  essential  that  .defendant's  conveyances 
be  sufficient  to  transfer  legal  title 300 

owner  of  fee  in  street  not  barred  from  bringing  ejectment 
because  he  has  no  right  to  immediate  possession 300 

when  defendant  in  action  of  trespass  may,  as  a  matter  of 
right,  file  a  plea  of  liberum  tenementum 486 

when  a  general  allegation  of  a  trespass  upon  a  close  in  the 
county  is  not  sufficient 486 

discretion  of  court  in  matter  of  specific  performance  is  not 
arbitrary — when  contract  should  be  enforced 571 

fact  that  promisor's  wife  is  not  obligated  to  sign  deed  docs 
not  defeat  specific  performance 571 

when  refusal  of  promisee  to  accept  abstract  of  title  and 
deed  is  not  ground  for  forfeiting  contract 579 

what  is  a  valid  objection  to  abstract  of  title 579 

ADVERSE  POSSESSION. 

to  sustain  a  defense  under  twenty  year  Statute  of  Limi- 
tations it  is  not  essential  that  defendant's  conveyances 
be  sufficient  to  transfer  the  legal  title 300 

title  acquired  by  railroad  companies  under  Statute  of  Limi- 
tations may  be  transferred  on  exchanging  properties. . .  300 

when  successive  possessions  may  be  tacked  to  make  one 
continuous  possession 300 

when  railroad  company's  possession  of  portion  of  street  is 
adverse  to  owner  of  fee  in  the  street 300 

what  is  necessary  to  establish  title  by  twenty  years'  pos- 
session— question  of  possession  depends  upon  the  cir- 
cumstances of  the  particular  case 369 

AFFIDAVITS. 

when  failure  of  an  officer  signing  jurat  to  state  his  official 

character  is  not  fatal  to  the  affidavit 138 

what  statement  is  essential  to  an  affidavit  for  continuance 

upon  the  ground  of  an  absent  witness 594 

AGENCY.— See  PRINCIPAL  AND  AGENT. 

AMENDMENT. 

when  error  in  certificate  of  highway  commissioners  may 
be  cured  by  amendment  on  application  for  judgment...  588 
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APPEAL  BONDS.— See  BONDS.     .  page. 

bond  given  on  appeal  from  order  dismissing  petition  for 
adjudication  in  bankruptcy  is  not  a  supersedeas  bond.. .  534 

bond  on  appeal  from  an  order  dismissing  petition  for  an 
adjudication  in  bankruptcy  does  not  cover  damages  and 
costs  due  to  continuance  of  receivership 535 

if  last  day  for  filing  appeal  bond  falls  on  Sunday  it  is  suf- 
ficient if  the  bond  is  filed  on  the  succeeding  day 609 

APPEALS  AND  ERRORS. 

a  bill  to  establish  a  perpetual  easement  in  land  involves 
a  freehold g* 

when  judgment  will  not  be  reversed  because  of  defective 
or  unproved  counts— when  party  cannot  complain  of  er- 
ror in  admitting  evidence 08 

rule  as  to  reversing  because  of  amount  of  damages 99 

when  refusal  of  an  instruction  in  action  for  damages  for 
overflowing  land  is  not  reversible  error 99 

a  freehold  is  not  involved  on  appeal  from  decree  holding 
deed  to  be  mere  security  for  money  advanced 131 

provision  of  appeal  bond  construed  as  not  covering  rental 
value  of  premises  pending  decision  of  appeal 144 

costs  of  appeal  should  not  be  taxed  to  appellee  if  Appel- 
late Court's  modification  of  the  decree  is  immaterial . . .   148 

when  objection  to  a  drainage  record  is  not  foreclosed  by 
former  appeals 220 

when  objection  to  action  of  court  in  refusing  instructions 
in  will  contest  case  cannot  be  considered 233 

when  decree  is  final  and  appealable 263 

when  judgment  should  not  be  reversed  for  errors  in  rul- 
ings upon  the  pleadings 293 

when  request  for  peremptory  instruction  presents  a  ques- 
tion of  law  as  to  the  applicability  of  the  Federal  Em- 
ployers' Liability  act 310 

when  right  to  assign  error  on  refusal  of  a  peremptory  in- 
struction is  not  waived — limit  on  authority  of  Appellate 
Court  to  make  a  finding  of  facts 310 

when  the  Appellate  Court  has  no  authority  to  find  that  the 
plaintiff  was  guilty  of  contributory  negligence 310 

when  a  party  is  entitled  to  review  of  ruling  against  allow- 
ing witness  to  answer  though  the  party  did  not  state  to 
the  court  what  he  expected  to  prove , 331 

when  right  to  urge  ruling  as  error  is  waived 331 

when  an  improper  cross-examination  of  medical  experts  is 
ground  for  reversal 338 
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APPEALS   AND   ERRORS.— Continued.  pack. 

matters  not  a  part  of  the  record  cannot  be  considered  by 
the  Supreme  Court 355 

a  bill  of  exceptions  is  not  necessary  to  a  review  of  errors 
in  the  record  proper 406 

when  the  Supreme  Court  will  review  evidence  in  will  con- 
test case  though  no  peremptory  instruction  was  asked — 
when  judgment  will  be  reversed 508 

when  it  is  not  reversible  error  to  permit  a  party  to  im- 
peach his  own  witness 563 

when  it  is  error  for  the  court  to  find  specially  that  prop- 
erty is  benefited  no  more  than  it  is  assessed 605 

bill  of  exceptions  need  not  expressly  state  that  it  contains 
all  the  evidence — effect  where  last  day  for  filing  appeal 
bond  falls  on  Sunday • 609 

when  refusal  to  permit  proper  question  to  be  answered  is 
not  harmful — instruction  need  not  define  the  term  "due 
care  and  caution" 641 

ARSON.— See  BURNING  INSURED  PROPERTY. 

ASSIGNMENTS. 

effect  where  lessee  of  land  assigns  lease  to  supposed  cor- 
poration having  no  authority  of  law  to  organize 263 

when  right  to  object  to  assignment  of  lease  is  waived 264 

ATTACHMENT. 

what  does  not  tend  to  show  that  grantee  in  sheriff's  deed 
took  title  in  trust  for  her  son — when  trustee  is  not  dis- 
qualified from  purchasing  lands  of  estate 324 

when  a  widow  is  entitled  to  the  first  $500  received  from 
rents  and  profits  of  land  devised  to  her  son 324 

ATTORNEYS  AT  LAW. 

what  improper  conduct  by  an  attorney  cannot  be  disre- 
garded— what  does  not  excuse  the  failure  to  pay  over 
money  to  client 207 

under  amended  rule  40  (237  111.  iv,)  an  information  to 
disbar  need  not  be  sworn  to  except  when  filed  by  some 
aggrieved  person 207 

rule  as  to  allowing  private  attorney  to  assist  State's  attor- 
ney— when  it  is  reversible  error  to  permit  a  private  at- 
torney to  practically  conduct  prosecution 449 

attorney  in  the  case  is  not  disqualified  to  testify — the  client 
may  waive  privilege  against  disclosures  by  attorney 449 
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BANKRUPTCY.  page. 

in  Illinois  a  partnership  is  not  considered  a  legal  entity 
distinct  from  members  of  the  firm 285 

rule  where  a  bankruptcy  proceeding  is  against  a  partner- 
ship— creditors  of  firm  have  a  right  to  have  assets  of 
partners  brought  in  for  administration 285 

when  individual  partners  of  bankrupt  firm  are  not  liable  to 
creditors  accepting  offer  of  composition 285 

Bankruptcy  act  does  not  limit  right  to  apply  for  receiver- 
ship to  a  petitioning  creditor — appointment  of  receiver 
is  ancillary  to  bankruptcy  proceeding 534 

purpose  of  section  3*  of  Federal  Bankruptcy  act — order 
dismissing  petition  for  adjudication  in  bankruptcy  does 
not,  ipso  facto,  discharge  the  receiver  appointed 534" 

bond  given  on  appeal  from  order  dismissing  petition  does 
not  operate  as  a  supersedeas  bond 534 

continuance  of  receivership  after  order  dismissing  petition 
for  adjudication  in  bankruptcy  is  in  court's  discretion.  534 

bond  given  on  application  for  receiver  is  the  one  which 
covers  damages  and  costs  due  to  receivership 535 

bond  given  on  appeal  from  order  dismissing  petition  does 
not  cover  damages  due  to  continuation  of  receivership..  535 

BILLS  AND  NOTES. 

what  evidence  in  a  civil  case  is  prima  facie  sufficient  to 
establish  fact  of  forgery — when  defendant  cannot  object 
to  proof  of  entries  in  books  of  account 156 

what  does  not  defeat  action  to  recover  because  of  forged 
indorsements — general  rule  as  to  indorsement  of  com- 
mercial paper 156 

when  express  company  is  liable  because  of  forging  of  in- 
dorsements by  an  employee  of  plaintiff 156 

where  there  is  no  legal  duty  to  exercise  care  there  is  no 
negligence  in  law 157 

a  bank  draft  or  a  delivered  check  is  property  but  an  un- 
delivered check  in  hands  of  maker  is  not 272 

BILLS  OF  EXCEPTIONS. 

a  bill  of  exceptions  is  not  necessary  to  a  review  of  errors 
in  the  record  proper 406 

a  bill  of  exceptions  need  not  expressly  state  that  it  con- 
tains all  of  the  evidence  if  that  fact  appears  from  the 
other  expressions ; 609 

BILL  OF  PARTICULARS. 

when  motion  for  bill  of  particulars  should  be  allowed 449 
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BONDS.  page. 

undertaking  of  surety  is  strictly  construed — provision  of 
appeal  bond  construed  as  not  covering  rental  value  of 
premises  pending  decision  of  the  appeal 144 

bond  given  on  appeal  from  order  dismissing  petition  for 
adjudication  in  bankruptcy  is  not  a  supersedeas  bond..  534 

bond  given  on  application  for  receiver  in  bankruptcy  pro- 
ceeding is  the  one  which  covers  damages  and  costs  due 
to  the  receivership 535 

bond  on  appeal  from  an  order  dismissing  petition  does  not 
cover  damages  from  continuance  of  receivership 535 

BOOKS. 

scientific  books  are  not  admissible  in  evidence — the  extent 
to  which  they  may  be  read  from — when  improper  cross- 
examination  is  ground  for  reversal 33S 

BOUNDARIES. 

when  grantee  of  fractional  quarter  does  not  take  title  to 
center  of  river — when  title  cannot  be  claimed  by  allu- 
vion or  accretion 369 

what  necessary  to  establish  title  by  twenty  years'  posses- 
sion—question of  possession  depends  upon  the  circum- 
stances of  the  particular  case 369 

BRIBERY. 

at  common  law,  bribery  and  an  attempt  to  bribe  were  pun- 
ished the  same  way — in  Illinois  both  parties  must  have 
acted  corruptly  in  order  to  constitute  bribery 122 

effect  where  State's  attorney  arranges  a  trap  for  person 
whom  he  suspects  of  intending  to  offer  a  bribe 122 

one  accused  of  bribery  has  the  right  to  testify  as  to  his  in- 
tention in  paying  over  the  money 123 

BURNING  INSURED   PROPERTY. 

what  is  not  essential  to  crime  of  burning  property  to  de- 
fraud insurance  company — it  is  immaterial  that  the  pol- 
icy misdescribes  location  of  building 436 

knowledge  and  consent  are  not  equivalent  to  aiding,  abet- 
ting and  assisting 437 

CARRIERS.— See   RAILROADS. 

CASES  CONTROLLED  BY  OTHERS.— See  FORMER  CASES. 
Mitchell  v.  Chicago,  Burlington  and  Quincy  Railroad  Co, 
(ante,  p.  300,)  controls  the  case  of  Mitchell  v.  Chicago, 
Rock  Island  and  Pacific  Railway  Co 344 
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CASES  CONTROLLED  BY  OTHERS.— Continued.            page. 
People  v.  Chicago,  Indiana  and  Southern  Railroad  Co. 
(ante,  p.  528,)  controls  the  decision  in  People  v.  Cin- 
cinnati, Lafayette  and  Chicago  Railroad  Co 545 

CHANGE  OF  VENUE. 

statute  relating  to  change  of  venue  should  be  construed 
the  same  in  civil  and  criminal  cases — rule  as  to  change 
of  venue  for  prejudice  of  judge 448 

change  of  venue  for  prejudice  of  judge  does  not  require 
removal  of  the  case  to  another  county 448 

CITIES.— See  MUNICIPAL  CORPORATIONS. 

CLOUD  ON  TITLE. 

when  grantee  of  fractional  quarter  does  not  take  title  to 
center  of  river — when  title  cannot  be  claimed  by  allu- 
vion or  accretion 369 

'what  necessary  to  establish  title  by  twenty  years'  posses- 
sion— question  of  possession  depends  upon  the  circum- 
stances of  the  particular  case 369 

COMMERCIAL  PAPER.— See  BILLS  AND  NOTES. 

CONDEMNATION.— See  EMINENT  DOMAIN. 

CONDONATION. 

condonation  is  upon  the  ground  that  offenses  will  not  be 
repeated   546 

CONFIDENCE  GAME. 

Confidence  Game  statute  is  not  void  as  being  uncertain . .  272 

a  bank  draft  or  a  delivered  check  is  property  but  an  unde- 
livered check  in  the  hands  of  the  maker  is  not  property.  272 

that  a  swindling  scheme  takes  the  form  of  business  trans- 
action is  not  material 272 

no  physical  means  of  deception  are  necessary  in  Illinois 
to  constitute  the  confidence  game 272 

CONSIDERATION. 

when  deed  of  insane  person  will  be  set  aside  without  re- 
quiring a  return  of  the  consideration 64 

CONSTITUTIONAL  LAW. 

when  act  is  not  invalid  though  title  embraces  more  than 
one  subject — when  act  must  be  assumed  to  have  been 
intended  to  cure  defects  in  former  law 28 
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CONSTITUTIONAL  h  AW. —Continued,  page. 

what  is  meant  by  the  subject  of  an  act— the  Wash-room 
act  of  1913  embraces  but  one  subject 28 

Wash-room  act  of  191 3  is  not  invalid  as  class  legislation..    28 

the  Wash-room  act  of  191 3  is  not  invalid  as  interfering 
with  property  rights  nor  as  being  ambiguous 29 

Confidence  Game  statute  is  not  void  as  being  uncertain . .  272 

whether  a  general  act  is  applicable  to  a  given  situation  is 
a  legislative  question 388 

legislature  cannot  authorize  levy  of  special  assessment  for 
other  than  corporate  purposes 388 

term  "corporate  authorities/'  as  used  in  the  constitution, 
explained — act  of  191 3,  incorporating  Kaskaskia  Island 
Sanitary  and  Levee  district,  is  unconstitutional 388 

what  does  not  amount  to  assent  by  people  to  method  of 
appointing  corporate  authorities 389 

meaning  of  constitutional  provision  requiring  use  of  Eng- 
lish language  in  judicial  proceedings 401 

county  commissioners  of  Cook  county  are  constitutional 
officers — the  legislature  cannot  change  qualifications  of 
electors  for  county  commissioners  of  Cook  county 489 

women  cannot  vote  for  county  commissioners  of  Cook 
county  nor  for  president  of  such  board 489 

CONSTRUCTION. 

paragraph  285  of  Criminal  Code  was  not  intended  to  abro- 
gate common  law  rule  as  to  trying  insane  defendant. ..     11 

of  Wash-room  act  of  191 3,  as  being  a  valid  exercise  by 
the  legislature  of  the  police  power  of  the  State 29 

of  provision  of  deed  requiring  purchasers  to  leave  a  cer- 
tain strip  of  the  premises  perpetually  vacant 57 

circumstances  in  view  of  the  parties  may  be  considered  in 
construing  a  provision  for  an  easement 57 

of  provision  of  appeal  bond,  as  not  covering  rental  value 
of  premises  pending  decision  of  the  appeal 144 

doctrine  of  ejusdem  generis  stated 176 

of  act  of  1905,  for  punishing  persons  contributing  to  de- 
linquency of  child,  as  applying  only  to  persons  standing 
in  loco  parentis  to  the  delinquent  child 603,  176 

when  statute  is  not  open  to  construction — the  Statute  of 
Descent  vests  estate  in  the  heir  notwithstanding  he  has 
murdered  the  ancestor 180 

of  term  "corporate  authorities,"  as  used  in  constitution — 
of  act  of  1 91 3,  incorporating  Kaskaskia  Island  Sanitary 
and  Levee  District,  as  being  unconstitutional 388 
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CONSTRUCTION.— Continued.  page. 

of  constitutional  provision  requiring  use  of  English  lan- 
guage in  judicial  proceedings 401 

of  Chicago  ordinance  relating  to  deposit  of  city  funds  in 
designated  banks,  as  being  valid  and  as  applying  to  the 
school  funds  of  the  city 414 

statute  relating  to  a  change  of  venue  should  be  construed 
the  same  in  civil  and  criminal  cases , 448 

statute  requiring  demand  upon  public  officer  to  turn  over 
funds  to  successor  must  be  reasonably  construed 449 

of  section  22  of  Roads  and  Bridges  act  of  1913,  as  not  be- 
ing the  source  of  county's  power  to  levy  tax  for  State 
aid  roads 550,  497 

of  contract,  as  to  what  is  meant  by  the  words  "merchant- 
able abstract  of  title" 579 

section  270  of  School  law  does  not  authorize  women  to 
vote  upon  question  of  organizing  a  high  school  district.  630 

Women's  Suffrage  act  does  not  authorize  women  to  vote 
upon  proposition  to  organize  a  high  school  district....  630 

CONTINUANCE. 

what  statement  essential  to  affidavit  for  continuance — re-     * 
fusal  of  People  to  consent  to  admission  of  deposition  in 
evidence  in  criminal  case  not  ground  for  continuance..  594 

CONTRACTS. 

in  construing  a  contract  resort  may  be  had  to  the  circum- 
stances surrounding  its  execution 87 

what  necessary  to  take  oral  contract  out  of  the  Statute  of 
Frauds — possession  and  acts  of  part  performance  must 
refer  exclusively  to  the  contract 170 

when  question  whether  breach  of  provision  of  contract  is 
in  a  vital  matter  is  for  the  court — what  provision  of  a 
lease  is  vital  to  the  contract 257 

when  lease  is  a  bi-lateral  contract — what  is  not  a  compli- 
ance by  lessor  with  covenant  not  to  rent  another  store 
room  to  particular  class  of  tenants 257 

discretion  of  court  in  matter  of  specific  performance  is  not 
arbitrary — when  contract  should  be  enforced 571 

fact  that  promisor's  wife  is  not  obligated  to  sign  a  deed 
does  not  defeat  specific  performance 571 

what  is  meant  by  a  "merchantable  abstract  of  title" — what 
constitutes  a  valid  objection  to  an  abstract  of  title 579 

when  refusal  of  promisee  to  accept  deed  and  abstract  of 
title  is  not  ground  for  forfeiting  contract 579 
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CONTRACTS.— Continued.  page. 

farm  drainage  commissioners  have  no  power  to  make  an 

oral  contract  for  work  to  cost  more  than  $500 609 

dissolution  of  real  estate  partnership  terminates  contract 

appointing  the  firm  as  an  agent  to  sell  land 626 

CONVEYANCES.— See  DEEDS. 

CORPORATIONS.— See  MUNICIPAL  CORPORATIONS. 

State  Board  of  Equalization  cannot  make  an  arbitrary  as- 
sessment of  capital  stock  of  corporation 106 

effect  where  lessee  of  land  assigns  lease  to  supposed  cor- 
poration having  no  authority  of  law  to  organize — stock- 
holders have  an  equitable  interest  in  the  property 263 

an  association  of  individuals  to  purchase  a  leasehold  in- 
terest and  erect  a  building  is  not  illegal. even  though  a 
corporation  cannot  be  organized  for  such  purpose 263 

when  corporation  is  not  a  proper  party  defendant  in  quo 
warranto — People  have  a  right  to  inquire  into  title  by 
which  corporate  franchise  is  claimed 406 

payment  of  one-half  the  capital  stock  is  a  condition  prece- 
dent to  lawful  organization  of  corporation 407 

corporate  existence  may  be  proved  by  oral  testimony  in 
a  criminal  case  if  no  objection  is  made 436 

COSTS. 

costs  of  appeal  should  not  be  taxed  to  appellee  if  modifi- 
cation of  decree  by  Appellate  Court  is  immaterial 148 

COUNTIES.— See  TAXES. 

COURTS.— See  EQUITY;   JURISDICTION. 

what  improper  conduct  of  an  attorney  cannot  be  disre- 
garded— what  does  not  excuse  the  failure  to  pay  over 
money  to  client 207 

under  amended  rule  40  (237  111.  iv,)  an  information  to 
disbar  need  not  be  sworn  to  except  when  filed  by  some 
aggrieved  person 207 

county  court  does  not  take  judicial  notice  of  contents  of 
its  records  except  in  the  proceeding  before  it 220 

limit  on  authority  of  the  Appellate  Court  to  make  a  find- 
ing of  facts — when  that  court  cannot  find  that  the  plain- 
tiff was  guilty  of  contributory  negligence 310 

courts  do  not  take  judicial  notice  of  the  population  of  a 
school  district 618 
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COVENANTS.  page. 

mere  non-compliance  with  condition  subsequent  in  a  right 
of  way  deed  does  not  determine  the  estate 194 

what  is  not  a  compliance  by  the  lessor  with  covenant  not 
to  rent  another  store  room  to  any  tenant  making  a  spe- 
cialty of  selling  pearls 257 

CREDITORS.— See  DEBTOR  AND  CREDITOR. 

CRIMINAL  LAW. 

paragraph  285  of  Criminal  Code  was  not  intended  to  ab- 
rogate common  law  rule  as  to  trying  insane  defendant.     11 

limits  of  inquiry  where  question  of  defendant's  sanity  is 
tried  as  a  preliminary  issue — when  admission  of  verdict 
in  insanity  trial  is  reversible  error 11 

in  trying  preliminary  issue  of  defendant's  sanity  the  jury 
should  not  find  he  has  become  insane  since  the  crime . .     11 

a  qualified  expert  may  state  his  opinion  as  to  how  long  the 
defendant's  insanity  had  existed  prior  to  examination. .     12 

at  common  law,  bribery  and  an  attempt  to  bribe  were  pun- 
ished the  same  way — in  Illinois  both  parties  must  have 
acted  corruptly  in  order  to  constitute  bribery 122 

effect  where  the  State's  attorney  arranges  trap  for  person 
whom  he  suspects  of  intending  to  offer  a  bribe 122 

one  accused  of  bribery  has  the  right  to  testify  as  to  his  in- 
tention in  paying  over  the  money 123 

act  of  1905  for  punishing  persons  contributing  to  delin- 
quency of  child  applies  only  to  the  persons  mentioned  in 
the  act  or  others  standing  in  loco  parentis 603)  176 

confidence  game  statute  is  not  void  as  being  uncertain . . .  272 

a  bank  draft  or  a  delivered  check  is  property  but  an  un- 
delivered check  in  hands  of  maker  is  not 272 

that  a  swindling  scheme  takes  the  form  of  business  trans- 
action is  not  material 272 

no  physical  means  of  deception  are  necessary  in  Illinois  to 
constitute  the  confidence  game 272 

what  is  not  essential  to  crime  of  burning  property  to  de- 
fraud insurance  company — it  is  immaterial  that  the  pol- 
icy misdescribes  location  of  building 436 

corporate  existence  may  be  proved  by  oral  testimony  in 
criminal  case  if  no  objection  is  made 436 

if  instructions  are  contradictory  one  instruction  cannot  be 
said  to  cure  error  in  another 436 

instruction  in  criminal  case  should  not  assume  a  disputed 
material  fact — knowledge  and  consent  are  not  equiva- 
lent to  aiding,  abetting  and  assisting 437 
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CRIMINAL  hAW.— Continued,  pace. 

statute  relating  to  a  change  of  venue  should  be  construed 
the  same  in  civil  and  criminal  cases — rule  as  to  change 
of  venue  for  prejudice  of  the  judge 448 

change  of  venue  for  prejudice  of  judge  does  not  require 
removal  of  case  to  another  county 448 

when  result  of  examination  of  books  and  documents  may 
be  given  by  a  witness — when  it  is  error  to  exclude  war- 
rants from  evidence 448 

when  motion  to  impound  documents  and  permit  an  inves- 
tigation by  defendant  should  be  allowed. . . '. 448 

when  motion  for  bill  of  particulars  should  be  allowed 449 

rule  as  to  allowing  private  attorney  to  assist  State's  attor- 
ney— when  it  is  reversible  error  to  allow  private  attor- 
ney to  practically  conduct  prosecution 449 

an  attorney  in  the  case  is  not  disqualified  to  testify— -client 
may  waive  privilege  against  disclosures  by  attorney...  449 

statute  requiring  demand  upon  officer  to  turn  over  funds 
to  successor  must  be  reasonably  construed 449 

instruction  should  not  authorize  jury  to  treat  testimony  of 
accused  different  from  that  of  other  witnesses 449 

when  testimony  of  accused  cannot  be  disregarded 449 

when  instruction  as  to  presumption  of  innocence  not  be- 
ing intended  to  permit  guilty  persons  to  escape  should 
be  qualified 450 

what  statement  essential  to  affidavit  for  continuance — re- 
fusal of  People  to  consent  to  admission  of  deposition  in 
evidence  in  criminal  case  not  ground  for  continuance . .  594 

statute  does  not  provide  for  depositions  in  criminal  cases.  594 

when  instruction  characterizing  offense  of  incest  is  not 
misleading — use  of  the  word  "creditable"  for  "credible" 
does  not  render  instruction  misleading 594 

when  instruction  as  to  weighing  the  evidence  and  not  fol- 
lowing sympathy  should  be  given 594 

statement  on  former  trial,  though  stricken  out  as  incom- 
petent in  that  case,  may  be  shown  as  a  contradictory 
statement  in  a  subsequent  trial 594 

DEBTOR  AND  CREDITOR. 

rule  where  a  bankruptcy  proceeding  is  against  a  partner- 
ship— creditors  of  firm  have  a  right  to  have  assets  of 
partners  brought  in  for  administration 285 

when  individual  partners  of  bankrupt  firm  are  not  liable  to 
creditors  accepting  offer  of  composition 285 

bond  given  on  the  application  for  a  receiver  is  the  one 
which  covers  damages  and  costs  due  to  receivership...  535 
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DEBTOR  AND  CREDITOR.— Continued.  page. 

what  does  not  tend  to  show  that  grantee  in  sheriff's  deed 
took  title  in  trust  for  her  son — when  trustee  is  not  dis- 
qualified from  purchasing  lands  of  estate 324 

Bankruptcy  act  does  not  limit  right  to  apply  for  receiver 
to  a  petitioning  creditor — appointment  of  receiver  is  an- 
cillary to  the  bankruptcy  proceeding 534 

purpose  of  section  3*  of  Federal  Bankruptcy  act — order 
dismissing  petition  for  adjudication  in  bankruptcy  does 
not,  ipso  facto,  discharge  the  receiver 534 

continuance  of  receivership  after  an  order  dismissing  the 
petition  for  adjudication  in  bankruptcy  is  discretionary 
with  the  court 534 

DECREES.— See  JUDGMENTS  AND  DECREES. 

DEEDS. 

what  provision  in  a  deed  reserves  an  easement — what  is 
meant  by  a  provision  requiring  purchasers  to  leave  a 
certain  part  of  the  premises  perpetually  vacant 57 

when  conveyance  by  insane  person  will  be  set  aside  with- 
out requiring  return  of  consideration 64 

when  deed  stands  as  a  mere  security — freehold  is  not  in- 
volved on  appeal  from  decree  holding  a  deed  to  be  mere 
security  for  money  advanced 131 

mere  non-compliance  with  condition  subsequent  in  a  right 
of  way  deed  does  not  determine  estate 194 

test  of  mental  capacity  of  grantor  to  make  a  deed — what 
constitutes  a  delivery  of  deed — presumption  as  to  deliv- 
ery where  life  estate  is  reserved 210 

what  is  undue  influence — when  influence  is  not  undue — 
when  transactions  are  valid 210 

when  heirs  must  allege  and  prove  testator's  conveyances 
invalid  before  they  can  have  a  standing  to  maintain  a 
bill  to  contest  his  will 364 

when  deeds  by  testator  do  not  operate  to  revoke  his  will 
as  to  the  lands  conveyed 365 

when  grantee  of  fractional  quarter  does  not  take  title  to 
center  of  river 369 

DEFENSES.— See  ACTIONS  AND  DEFENSES. 

DELINQUENT  CHILDREN. 

act  of  1905  for  punishing  persons  contributing  to  delin- 
quency of  child  applies  only  to  the  persons  mentioned 
in  the  act  or  others  standing  in  loco  parentis 603,  176 
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DELIVERY.— See  DEEDS. 

DEMAND.                                                                                page. 
statute  requiring  demand  upon  officer  to  turn  over  funds 
to  his  successor  must  be  reasonably  construed 449 

DEPOSITIONS. 

statute  does  not  provide  for  depositions  in  criminal  cases.  594 

DESCENT. 

fact  that  heir  is  criminally  responsible  for  death  of  ances- 
tor does  not  prevent  his  inheriting  estate 180 

DISBARMENT. 

what  improper  conduct  of  an  attorney  cannot  be  disre- 
garded— what  does  not  excuse  the  failure  to  pay  over 
money  to  client 207 

under  amended  rule  40  (237  111.  iv,)  an  information  to 
disbar  need  not  be  sworn  to  except  when  filed  by  some 
aggrieved  person 207 

DIVORCE. 

condonation  is  upon  the  condition  that  offenses  will  not  be 
repeated  546 

DRAINAGE. 

liability  of  the  Sanitary  District  of  Chicago  for  damages 
from  overflowing  land  does  not  depend  upon  any  wrong- 
ful purpose  or  negligent  conduct 98 

record  need  not  show  affirmatively  that  the  commissioners 
have  examined  all  the  land  in  the  proposed  district 138 

when  failure  of  an  officer  signing  jurat  to  give  his  official 
character  is  not  fatal  to  affidavit — what  does  not  invali- 
date clerk's  notice  of  the  hearing 138 

district  may  in  good  faith  determine  for  itself  the  width 
of  the  right  of  way  needed  by  it — owner's  use  of  right 
of  way  not  occupied  by  ditch  is  limited 138 

adoption  of  resolution  for  farm  drainage  assessment  con- 
stitutes the  levy — adoption  of  such  resolution  must  be 
shown  by  the  drainage  record 220 

the  mere  fact  that  resolution  was  signed  by  commissioners 
and  filed  with  the  clerk  is  not  sufficient 220 

what  does  not  supply  omission  of  record  of  resolution  for 
farm  drainage  assessment 220 

county  court  does  not  take  judicial  notice  of  contents  of 
its  records  except  in  the  proceeding  before  it. 220 
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DRAINAGE.— Continued.  page. 

when  objection  to  a  drainage  record  is  not  foreclosed  by 
former  appeals 220 

when  People  are  not  required,  in  a  quo  warranto  proceed- 
ing, to  allege  or  prove  fraud  by  the  defendant  drainage 
commissioners  in  annexing  lands  to  district 317 

what  must  be  shown  by  defendant  commissioners  to  jus- 
tify action  in  annexing  lands  to  district 317 

what  must  be  proven  to  show  connection  of  lands  with 
drains  of  district — what  does  not  amount  to  connection 
with  ditches  of  district 317 

when  limit  of  thirty  cents  per  acre  for  annual  assessment 
does  not  apply 346 

if  levee  district  has  made  no  adequate  provision  for  oper- 
ating pumping  plants,  the  commissioners  have  power, 
and  it  is  their  imperative  duty,  to  make  such  provision.  346 

plea  of  justification  by  drainage  commissioners  must  show 
a  valid  title  to  the  office 354 

when  order  organizing  drainage  district  may  be  attacked 
in  a  quo  warranto  proceeding 354 

when  land  owners  are  not  estopped  to  attack  final  order 
organizing  drainage  district 354 

what  should  be  contained  in  petition  to  organize  a  levee 
drainage  district — when  court  loses  jurisdiction  to  en- 
ter order  organizing  drainage  district 355 

act  of  191 3,  incorporating  Kaskaskia  Island  Sanitary  and 
Levee  District,  is  unconstitutional 388 

the  term  "corporate  authorities/'  as  used  in  the  constitu- 
tion, explained * . . .   388 

farm  drainage  commissioners  have  no  power  to  make  an 
oral  contract  for  work  to  cost  more  than  $500— when 
additional  assessment  is  invalid 609 

drainage  commissioners  must  proceed  legally  though  com- 
manded by  the  court  to  do  the  work 609 

EASEMENTS. 

to  establish  an  easement  of  a  private  roadway  the  same 
elements  must  be,  proved  as  ate  necessary  in  order  to 
establish  a  highway  by  prescription 35 

what  provision  in  a  deed  reserves  an  easement — circum- 
stances in  view  of  the  parties  may  be  considered  in  con- 
struing provision  for  easement 57 

what  is  meant  by  provision  requiring  purchasers  to  leave 
perpetually  vacant  a  certain  strip  of  the  premises 57 

rule  where  the  owner  of  land  divides  it  and  sells  a  part — 
when  purchaser  of  land  has  a  right  to  assume  that  a 
visible  easement  goes  with  the  land 87 
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EJECTMENT.  page. 

a  judgment  in  action  of  forcible  detainer  is  not  a  bar  to  an 
action  of  ejectment,  nor  can  it  be  applied  as  an  estop- 
pel except  as  to  the  question  determined 46 

to  sustain  a  defense  under  twenty  year  Statute  of  Limi- 
tations it  is  not  essential  that  defendant's  conveyances 
be  sufficient  to  transfer  legal  title 300 

when  railroad  company's  possession  of  portion  of  street  is 
adverse  to  owner  of  fee  in  street 300 

owner  of  fee  in  street  not  barred  from  bringing  ejectment 
because  he  has  no  right  to  immediate  possession 300 

EJUSDEM  GENERIS. 

doctrine  of  ejus  dent  generis  stated  and  applied 176 

ELECTIONS. 

returns  of  hard  roads  tax  election  must  be  canvassed  by 
the  supervisor,  assessor  and  collector 39 

the  failure  to  have  returns  of  hard  roads  tax  election  can- 
vassed by  proper  board  is  not  fatal  to  hard  roads  tax . .     39 

county  commissioners  of  Cook  county  are  constitutional 
officers — the  legislature  cannot  change  qualifications  of 
electors  for  county  commissioners  of  Cook  county 489 

women  cannot  vote  for  county  commissioners  of  Cook 
county  nor  for  the  president  of  such  board 489 

section  270  of  the  School  law  does  not  authorize  women 
to  vote  upon  question  of  organizing  high  school  district 
nor  does  Women's  Suffrage  act  authorize  such  vote 630 

when  a  petition  for  leave  to  file  information  in  quo  war- 
ranto  must  allege  the  number  of  votes  cast  by  women, 
as  well  as  the  total  vote  and  the  result 630 

EMINENT  DOMAIN. 

to  establish  an  easement  of  a  private  roadway  the  same 
elements  must  be  proved  as  are  necessary  in  order  to 
establish  a  highway  by  prescription 35 

when  defendant  is  not  entitled  to  damages  for  destruction 
of  private  roadway — when  proof  of  what  was  paid  for 
tract  of  land  is  not  admissible 35 

trustees  of  schools  may  bring  a  condemnation  suit  at  re- 
quest of  board  of  directors 83 

additional  land  for  school  ground  may  be  acquired  with- 
out a  vote  of  the  people 83 

when  executor  is  not  a  necessary  party  to  a  proceeding  to 
assess  damages  for  a  highway 113 

the  condemner  cannot  prove  release  of  easement  by  third 
party  over  the  defendant's  land 113 
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EQUITY.  page. 

court  of  equity  has  jurisdiction  to  modify  terms  of  trust — 
what  facts  authorize  modification  of  terms  of  trust....     21 

in  equity  a  former  recovery  must  be  pleaded  to  entitle 
the  record  of  the  former  case  to  admission 64 

when  conveyance  by  insane  person  will  be  set  aside  with- 
out requiring  return  of  consideration 64 

when  bill  for  accounting  will  lie  on  contract  claim — when 
complainants  are  not  barred  by  their  own  wrong  from 
requiring  accounting 148 

when  it  is  not  error  to  require  the  defendant  to  turn  over 
notes  to  complainant 148 

when  heirs  must  allege  and  prove  testator's  conveyances 
invalid  before  they  can  have  a  standing  to  maintain  a 
bill  to  contest  his  will 364 

questions  of  validity  of  testator's  conveyances  and  their 
effect  as  a  revocation  of  will  may  be  joined  in  one  bill.  364 

when  court  of  equity  has  jurisdiction  of  bill  to  enjoin  col- 
lection of  drainage  assessment 388 

discretion  of  court  in  matter  of  specific  performance  is  not 
arbitrary — when  contract  should  be  enforced 571 

fact  that  promisor's  wife  is  not  obligated  to  sign  a  deed 
does  not  defeat  specific  performance 571 

what  is  meant  by  a  "merchantable  abstract  of  title" — what 
constitutes  a  valid  objection  to  an  abstract  of  title 579 

when  refusal  of  promisee  to  accept  deed  and  abstract  of 
title  is  not  ground  for  forfeiting  contract 579 

the  master  should  offer  land  in  parcels  if  the  same  is  sus- 
ceptible of  division,  and  his  failure  to  do  so  may,  under 
certain  circumstances,  invalidate  the  sale 638 

one  objecting  to  the  confirmation  of  a  judicial  sale  must 
sustain  his  charges  of  irregularity  by  proof 638 

some  showing  must  be  made  to  justify  refusing  to  confirm 
judicial  sale  even  though  rights  of  minor  are  involved.  638 

ESTOPPEL. 

when  land  owners  are  not  estopped  to  attack  final  order 
organizing  drainage  district 354 

ESTOPPEL  BY  VERDICT.— See  RES  JUDICATA. 

EVIDENCE. 

limits  of  inquiry  where  the  sanity  of  one  accused  of  crime 
is  being  tried  as  a  preliminary  issue 11 

on  the  trial  of  one  accused  of  a  crime  a  qualified  expert 
may  give  his  opinion  as  to  how  long  the  insanity  of  the 
accused  had  existed  prior  to  the  examination 12 
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EVIDENCE.— Continued.  page. 

to  establish  an  easement  of  a  private  roadway  the  same 
elements  must  be  proved  as  are  necessary  in  order  to 
establish  a"  highway  by  prescription 35 

when  defendant  in  condemnation  is  not  entitled  to  dam- 
ages for  destruction  of  a  private  roadway — when  proof 
of  what  was  paid  for  land  is  not  admissible 35 

in  equity  a  former  recovery  must  be  pleaded  to  entitle  the 
record  of  the  former  case  to  admission 64 

burden  of  establishing  an  estoppel  by  verdict  is  upon  him 
who  asserts  it — proof  as  to  jurisdiction 64 

in  a  proceeding  to  assess  damages  for  a  highway  the  con- 
demner  is  not  entitled  to  prove  a  release  of  easement  by 
a  third  party  over  the  defendant's  land 113 

one  accused  of  bribery  has  the  right  to  testify  as  to  his  in- 
tention in  paying  over  the  money 123 

what  evidence  in  a  civil  case  is'  prima  facie  sufficient  to  es- 
tablish fact  of  forgery— when  defendant  cannot  object 
to  proof  of  entries  in  books  of  account 156 

how  location  of  line  of  railroad  may  be  proven — record- 
ing of  proper  plat  is  prima  facie  evidence  of  location  of 
line  of  railroad 194 

what  constitutes  delivery  of  a  deed — presumption  as  to 
delivery  where  life  estate  is  reserved 210 

adoption  of  resolution  for  levy  of  a  drainage  assessment 
must  be  shown  by  drainage  record — what  does  not  sup- 
ply omission  of  record  of  resolution. 220 

county  court  does  not  take  judicial  notice  of  contents  of 
its  records  except  in  the  proceeding  before  it 220 

when  relationship  of  witness  to  complainants  in  will  con- 
test case  does  not,  of  itself,  disqualify  her — when  the 
widow  of  testator  cannot  testify 233 

what  must  be  shown  by  defendant  drainage  commission- 
ers to  justify  annexing  lands  to  district 317 

what  must  be  proven  to  show  connection  of  lands  with 
drains  of  district — what  does  not  amount  to  connection 
with  ditches  of  district - 317 

what  does  not  tend  to  show  that  grantee  in  sheriff's  deed 
took  title  in  trust  for  her  son 324 

scientific  books  are  not  admissible  in  evidence — extent  to 
which  they  may  be  read  from — when  improper  cross- 
examination  is  ground  for  reversal 338 

a  partnership  signature  to  certificate  to  abstract  of  title  is 
not  presumed  to  have  been  written  by  member  of  firm 
after  partnership  ceased 401 
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EVIDENCE.— Continued.  *  page. 

when  objection  must  specifically  point  out  alleged  unintel- 
ligible portions  of  abstract  of  title 401 

meaning  of  constitutional  provision  requiring  use  of  Eng- 
lish language  in  judicial  proceedings 401 

when  statements  by  husband  do  not  affect  wife's  right  to 
have  a  resulting  trust  established 432 

when  record  of  husband's  conviction  is  irrelevant  in  suit 
by  wife  to  have  a  trust  declared 433 

corporate  existence  may  be  proved  by  oral  testimony  in  a 
criminal  case  if  no  objection  is  made 436 

when  result  of  examination  of  books  and  documents  may 
be  given  by  a  witness — when  it  is  error  to  exclude  war- 
rants in  prosecution  of  city  treasurer 448 

when  motion  to  impound  documents  and  permit  an  inves- 
tigation by  defendant  should  be  allowed 448 

an  attorney  in  the  case  is  not  disqualified  to  testify — client 
may  waive  privilege  against  disclosures 449 

when  testimony  of  accused  cannot  be  disregarded 449 

when  instruction  as  to  presumption  of  innocence  not  be- 
ing intended  to  permit  guilty  persons  to  escape  punish- 
ment should  be  qualified 450 

when  Supreme  Court  will  review  evidence  in  will  contest 
case  though  no  peremptory  instruction  was  asked 508 

what  does  not  show  that  the  testator  lacked  testamentary 
capacity  on  the  day  the  will  was  made 508 

mere  infirmity  and  old  age  do  not  necessarily  show  want 
of  testamentary  capacity  nor  does  Unreasonable  preju- 
dice against  relatives 508 

unequal  division  of  testator's  property  does  not,  of  itself, 
show  want  of  testamentary  capacity 508 

fact  that  the  testator  believed  in  a  dream* about  hidden 
treasure  does  not  invalidate  will 508 

effect  of  proof  that  the  testator  had  hardening  of  the  ar- 
teres — the  witness  may  state  that  he  has  observed  no 
change  in  mental  condition  of  testator 509 

when  it  is  not  reversible  error  to  permit  a  party  to  im- 
peach his  own  witness 5^3 

statute  does  not  provide  for  depositions  in  criminal  cases.  594 

statement  on  former  trial,  though  stricken  out  in  that  case 
as  incompetent,  may  be  shown  as  a  contradictory  state- 
ment in  a  subsequent  trial 594 

EXECUTORS  AND  ADMINISTRATORS. 

when  executor  is  not  a  necessary  party  to  a  proceeding  to 
assess  damages  for  a  highway 113 
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FORFEITURE.                                                                          pag* 
when  refusal  of  a  promisee  to  accept  deed  and  abstract  of 
title  is  not  ground  for  forfeiting  contract 579 

FORGED  INSTRUMENTS. 

what  evidence  in  a  civil  case  is  prima  facie  sufficient  to 

establish  the  fact  of  forgery 156 

what  does  not  defeat  action  against  express  company  to 

recover  loss  due  to  forgery  by  plaintiffs  employee 156 

FORMER  CASES. 

People  v.  Gough,  260  111.  542,  followed,  as  to  what  is  not 
a  valid  objection  to  hard  roads  bond  tax 39 

Martin  v.  Martin,  170  111.  639,  distinguished,  as  to  when 
fact  that  real  estate  is  leased  to  tenant  with  option  to 
purchase  does  not  prevent  partition 48 

Dee  v.  Dee,  212  111.  338,  distinguished,  as  to  when  exist- 
ence of  life  estate  does  not  prevent  partition in 

ShrefHer  v.  Nadelhoffer,  133  111.  536,  distinguished,  as  to 
when  an  appeal  bond  does  not  cover  rental  value  of  the 
premises  pending  the  decision  of  the  appeal 144 

Moore  v.  Dering  Coal  Co.  242  111.  84,  distinguished,  as  to 
when  question  whether  place  of  injury  was  a  coal  mine 
should  go  to  the  jury 165 

Drainage  District  v.  Hawley,  255  111.  34,  Semple  v.  An- 
derson, 4  Gilm.  456,  Ogden  v.  Larrabee,  70  111.  510,  and 
Lusk  v.  Chicago,  211  id.  183,  distinguished,  as  to  when 
objection  to  drainage  record  .is  not  foreclosed  by  for- 
mer appeals   221 

Edwardsville  Railroad  Co.  v.  Sawyer,  92  111.  377,  ex- 
plained, as  to  when  owner  of  fee  in  street  may  bring 
ejectment  though  not  entitled  to  immediate  possession.  300 

Bloomington  v.  Schrock,  no  111.  219,  followed;  Chicago 
Ujtion  Traction  Co.  v.  Ertrachter,  228  id.  1 14,  explained, 
as  to  rule  scientific  books  are  not  admissible  in  evidence,  338 

Owners  of  Lands  v.  People,  113  111.  296,  distinguished,  as 
to  meaning  of  term  "corporate  authorities" 388 

Foster  v.  Hip  Lung  Ying  Kee  &  Co.  243  111.  163,  distin- 
guished, as  to  what  is  a  condition  precedent  to  lawful 
organization  of  corporation 4°7 

People  v.  Kankakee  and  Seneca  Railroad  Co.  (ante,  p. 
497,)  followed,  as  to  power  of  county  board  to  levy  a 
tax  for  constructing  State  aid  roads.  .622,  543,  530,  528,  503 

Dowie  v.  Sutton,  227  111.  183,  explained,  as  to  when  the 
Supreme  Court  will  review  evidence  in  will  contest  case 
though  no  peremptory  instruction  was  asked 508 
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FORMER  CASES.— Continued.  page. 

People  v.  Melville,  (ante,  p.  176,)  followed,  as  to  act  re-' 
lating  to  contributing  to  delinquency  applying  only  to 
persons  standing  in  loco  parentis  to  delinquent  child..  603 

People  v.  Chi.,  Ind.  &  So.  R.  R.  Co.  (ante,  p.  528,)  fol- 
lowed, as  to  when  a  district  road  tax  is  invalid 623 

Conway  v.  Sexton,  243  111.  59,  applied,  as  to  proposition 
that  a  petition  which  attacks  an  election  must  allege  the 
facts  as  to  the  number  of  votes  cast 631 

FORMER  RECOVERY.— See  RES  JUDICATA. 

FREEHOLD.  . 

a  bill  to  establish  a  perpetual  easement  in  land  involves 

a  freehold 87 

a  freehold  is  not  involved  on  appeal  from  decree  holding 

deed  to  be  mere  security  for  money  advanced 131 

HIGHWAYS.— See  TAXES. 

to  establish  an  easement  of  a  private  roadway  the  same 

elements  must  be  proved  as  are  necessary  in  order  to 

establish  a  highway  by  prescription 35 

when  executor  is  not  a  necessary  party  to  a  proceeding  to 

assess  damages  for  a  highway 1 13 

a  condemner  cannot  prove  release  of  easement  by  third 

party  over  the  defendant's  land 113 

HUSBAND  AND  WIFE. 

when  no  resulting  trust  arises  in  favor  of  husband 170 

when  statements  by  husband  do  not  affect  wife's  right  to 

have  a  resulting  trust  established 432 

when  record  of  husband's  conviction  is  irrelevant  in  suit 

by  wife  to  have  a  trust  declared 433 

condonation  is  upon  the  ground  that  offenses  will  not  be 

repeated  546 

INCEST. 

when  an  instruction  characterizing  offense  of  incest  is  not 
misleading — when  use  of  word  "creditable"  for  "cred- 
ible" does  not  render  instruction  misleading 594 

when  instruction  as  to  weighing  evidence  and  not  follow- 
ing sympathy  should  be  given 594 

INFORMATIONS. 

prosecution  by  information  in  quo  warranto  is  within  sec- 
tion 33  of  article  3  of  the  constitution,  but  exact  words 
of  constitution  need  not  be  used 4°7 
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INJUNCTION.                                                                          pace. 
when  court  of  equity  has  jurisdiction  of  bill  to  enjoin  col- 
lection of  drainage  assessment 388 

INJURIES.— See  NEGLIGENCE. 

INSANE  PERSONS. 

in  trying  the  preliminary  issue  of  sanity  of  one  accused 
of  crime  the  jury  should  not  find  that  he  has  become  in- 
sane since  the  crime  was  committed 11 

when  conveyance  by  insane  person  will  be  set  aside  with- 
out requiring  return  of  consideration 64 

INSOLVENCY.— See  BANKRUPTCY. 

INSTRUCTIONS. 

when  refusal  of  instruction  in  an  action  for  damages  for 
overflowing  land  is  not  reversible  error 99 

when  objection  to  court's  action  in  refusing  instructions 
in  will  contest  case  cannot  be  considered 233 

if  instructions  are  contradictory  one  instruction  cannot  be 
said  to  cure  error  in  another 436 

instruction  in  criminal  case  should  not  assume  a  disputed 
material  fact — knowledge  and  consent  are  not  equiva- 
lent to  aiding,  assisting  and  abetting 437 

instructions  should  not  authorize  jury  to  treat  testimony 
of  accused  different  from  other  witnesses — when  testi- 
mony of  accused  cannot  be  disregarded 449 

when  instruction  as  to  presumption  of  innocence  not  be- 
ing intended  to  aid  any  guilty  person  to  escape  punish- 
ment should  be  qualified 450 

when  an  instruction  as  to  testator  knowing  extent  of  his 
property  "without  prompting"  is  improper — when  in- 
struction as  to  justice  of  will  is  misleading 509 

when  an  instruction  characterizing  offense  of  incest  is  not 
misleading — use  of  the  word  "creditable"  for  "credible" 
does  not  render  instruction  misleading 594 

when  instruction  as  to  weighing  evidence  and  not  follow- 
ing sympathy  should  be  given 594 

instruction  in  a  negligence  case  need  not  define  the  term 
"due  care  and  caution" 641 

JUDGMENTS  AND  DECREES. 

what  recital  in  decree  does  not  show  that  the  court  had 

jurisdiction  of  the  person 64 

when  decree  is  final  and  appealable 263 
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JUDGMENTS  AND  DECREES.— Continued.  page. 

effect  of  special  finding  in  a  confirmation  judgment  that 
property  is  benefited  no  more  than  amount  assessed 605 

when  it  is  error  for  the  court  to  find  specially  that  prop- 
erty is  benefited  no  more  than  it  is  assessed 605 

JUDICIAL  NOTICE. 

county  court  does  not  take  judicial  notice  of  contents  of 

its  records  except  in  the  proceeding  before  it 220 

courts  do  not  take  judicial  notice  of  the  population  of  a 
school  district 618 

JUDICIAL  SALES. 

the  master  should  offer  land  in  parcels  if  the  same  is  sus- 
ceptible of  division,  and  his  failure  to  do  so  may,  under 
certain  circumstances,  invalidate  the  sale 638 

one  objecting  to  confirmation  of  a  judicial  sale  must  sus- 
tain his  charges  of  irregularity  by  proof 638 

some  showing  must  be  made  to  justify  refusing  to  confirm 
judicial,  sale  even  though  rights  of  minor  are  involved. .  638 

JURISDICTION. 

court  of  equity  has  jurisdiction  to  modify  terms  of  trust — 
what  facts  authorize  such  modification 21 

what  recital  in  decree  does  not  show  that  the  court  had 
jurisdiction  of  the  person 64 

failure  to  hold  a  public  hearing  does  not  deprive  county 
court  of  jurisdiction  to  render  judgment  of  confirmation.  138 

record  need  not  show  affirmatively  that  drainage  commis- 
sioners examined  all  the  land  in  the  proposed  district. .   138 

petitions  having  necessary  majority  of  legal  voters  are  es- 
sential to  jurisdiction  to  create  new  school  district 292 

when  order  organizing  drainage  district  may  be  attacked 
in  a  quo  warranto  proceeding 354 

when  court  loses  jurisdiction  to  enter  final  order  organiz- 
ing a  drainage  district 355 

when  court  of  equity  has  jurisdiction  of  bill  to  enjoin  col- 
lection of  drainage  assessment 388 

LANDLORD  AND  TENANT.— See  LEASES. 

LEASES. 

when  question  whether  breach  of  provision  of  contract  is 
in  a  vital  matter  is  for  the  court — what  provision  of  the 
lease  is  vital  to  the  contract 257 
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LEASES. — Continued.  page. 

when  lease  is  a  bi-lateral  contract — what  is  not  a  compli- 
ance by  lessor  with  covenant  not  to  rent  another  store 
room  to  particular  class  of  tenants 257 

effect  where  lessee  of  land  assigns  lease  to  supposed  cor- 
poration having  no  authority  of  law  to  organize — stock- 
holders have  an  equitable  interest  in  the  property 263 

an  association  of  individuals  to  purchase  a  leasehold  in- 
terest and' erect  a  building  is  not  illegal  even  though  a 
corporation  cannot  be  organized  for  such  purpose 263 

what  constitutes  a  surrender  of  lease — net  every  change 
of  possession  is  a  surrender — what  does  not  constitute 
a  surrender 263 

when  right  to  object  to  assignment  of  lease  is  waived 264 

LIMITATIONS. 

to  sustain  a  defense  under  twenty  year  Statute  of  Limi- 
tations it  is  not  essential  that*  defendant's  conveyances 
be  sufficient  to  transfer  the  legal  title 300 

title  acquired  by  railroad  companies  under  Statute  of  Limi- 
tations may  be  transferred  on  exchanging  properties. ..  300 

when  successive  possessions  may  be  tacked  to  make  one 
continuous  possession 300 

when  railroad  company's  possession  of  portion  of  street  is 
adverse  to  owner  of  the  fee  in  the  street 300 

owner  of  fee  in  street  not  barred  from  bringing  ejectment 
because  he  is  not  entitled  to  immediate  possession 300 

LUNATICS.— See  INSANE  PERSONS. 

MANDAMUS. 

drainage  commissioners  must  proceed  legally  though  com- 
manded by  the  court  to  do  the  work 609 

when  a  petition  for  mandamus  must  allege  population  of 
school  district — courts  do  not  take  judicial  notice  of  the 
population  of  a  school  district 618 

MENTAL  CAPACITY.— See  WILLS. 

test  of  mental  capacity  to  make  a  deed 210 

MINES. 

Wash-room  act  of  1913  is  valid  exercise  of  police  power.     29 
when  question  whether  place  of  injury  was  a  coal  mine 
within  the  meaning  of  the  statute  should  go  to  jury. . . .   165 
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MINORS.  page. 

when  mere  violation  of  ordinance  against  selling  guns  to 
minors  does  not  create  a  liability  for  an  injury  caused 
by  the  handling  of  the  gun  sold 331 

some  showing  must  be  made  to  justify  refusing  to  confirm 
judicial  sale  even  though  rights  of  minor  are  involved.  638 

one  objecting  to  confirmation  of  a  judicial  sale  must  sus- 
tain his  charges  of  irregularity  by  proof 638 

MOTIONS.— See  PRACTICE. 

MUNICIPAL    CORPORATIONS.— See    SPECIAL    ASSESS- 
MENTS, 
a  person  acquires  no  vested  right  to  share  in  police  pen- 
sion fund  as  against  subsequent  change  in  the  law 78 

city  of  Chicago  has  power  to  determine  the  amount  of  city 

funds  to  be  deposited  in  depositary  banks 414 

provisions  of  Chicago  ordinance  relating  to  designation  of 

depositary  banks  for  city  funds  are  authorized 414 

provision  of  the  Chicago  ordinance  that  comptroller  shall 

designate  active  bank  is  not  invalid 414 

school  funds  are  a  part  of  the  city  funds  within  meaning 
of  the  Chicago  ordinance  relating  to  the  deposit  of  city 

funds  in  designated  banks 414 

* 
MURDER. 

fact  that  heir  is  criminally  responsible  for  death  of  ances- 
tor does  not*  prevent  his  inheriting  estate 180 

NEGLIGENCE. 

where  there  is  no  legal  duty  to  exercise  care  there  is  no 
negligence  in  law 157 

when  question  whether  place  of  injury  was  a  coal  mine 
within  the  meaning  of  the  statute  should  go  to  jury. . . .   165 

when  fact  that  defendant  company  did  not  erect  or  main- 
tain a  semaphore  pole  which  caused  the  injury  does  not 
affect  question  of  its  liability 245 

error  of  judgment  by  conductor  of  switching  crew  does 
not  necessarily  imply  want  of  ordinary  care 245 

when  railroad  employee's  acceptance  of  benefits  from  re- 
lief department  operates  as  a  release  of  damages 245 

Federal  Employers'  Liability  act  has  modified  State  rule 
as  to  effect  of  acceptance  of  benefits — when  alleged  re- 
lease of  joint  tort  feasor  is  not  a  bar 245 

Federal  Employers'  Liability  act  applies  only  when  the  in- 
jury occurred  during  an  act  of  inter-State  commerce. . .  310 
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NEGLIGENCE.— Continued.  page. 

when  the  Appellate  Court  has  no  authority  to  find  that  the 
plaintiff  was  guilty  of  contributory  negligence 310 

what  special  finding  by  the  jury  precludes  liability  of  rail- 
road company  for  common  law  negligence 310 

essential  elements  of  actionable  negligence — what  neces- 
sary to  constitute  proximate  cause — when  negligence  is 
not  proximate  cause  of  injury. 331 

when  mere  violation  of  ordinance  against  selling  guns  to 
minors  does  not  create  a  liability  for  an  injury  caused 
in  handling  the  gun  sold 331 

scientific  books  are  not  admissible  in  evidence — extent  to 
which  they  may  be  read  from — when  an  improper  cross- 
examination  is  ground  for  reversal 338 

when  question  whether  deceased  was  in  the  discharge  of 
his  duties  at  time  of  his  death  is  for  the  jury 563 

when  refusal  to  permit  proper  question  to  be  answered  is 
not  harmful — instruction  need  not  define  the  term  "due 
care  and  caution" 641 

NEGOTIABLE  INSTRUMENTS.— See  BILLS  AND  NOTES. 

NOTICE. 

what  does  not  invalidate  clerk's  notice  of  hearing  upon  a 
petition  to  organize  a  drainage  district 138 

ORDINANCES. 

when  mere  violation  of  ordinance  against  selling  guns  to 

minors  does  not  create  a  liability  for  an  injury  caused 

in  handling  the  gun  sold 331 

provisions  of  Chicago  ordinance  relating  to  designation  of 

depositary  banks  for  city  funds  are  authorized 414 

provision  of  the  Chicago  ordinance  that  comptroller  shall 

designate  active  bank  is  not  invalid 414 

the  Chicago  ordinance  relating  to  deposit  of  city  funds  in 

designated  banks  applies  to  school  funds 414 

PARTIES. 

when  executor  is  not  a  necessary  party  to  a  proceeding  to 
assess  damages  for  a  highway 113 

PARTITION. 

how  question  whether  real  estate  is  partnership  property 
is  determined — fact  that  real  estate  is  leased  to  tenant 
does  not  prevent  partition 48 

mere  existence  of  life  estate  does  not  prevent  partition. . .   in 
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PARTITION.— Continued.  page. 

the  master  should  offer  land  in  parcels  if  the  same  is  sus- 
ceptible of  division,  and  his  failure  to  do  so  may,  under 
certain  circumstances,  invalidate  the  sale 638 

one  objecting  to  confirmation  of  a  judicial  sale  must  sus- 
tain his  charges  of  irregularity  by  proof 638 

some  showing  must  be  made  to  justify  refusing  to  confirm 
judicial  sale  even  though  rights  of  minor  are  involved.  638 

PARTNERSHIP. 

how  the  question  whether  real  estate  is  partnership  prop- 
erty is  determined 48 

in  Illinois  a  partnership  is  not  considered  a  legal  entity 
distinct  from  members  of  the  firm 285 

rule  where  a  bankruptcy  proceeding  is  against  a  partner- 
ship—creditors of  firm  have  a  right  to  have  assets  of 
partners  brought  in  for  administration 285 

when  individual  partners  of  bankrupt  firm  are  not  liable 
to  creditors  accepting  offer  of  composition 285 

partnership  signature  not  presumed  to  have  been  written 
by  member  of  firm  after  partnership  ceased 401 

dissolution  of  real  estate  partnership  terminates  contract 
appointing  the  firm  as  an  agent  to  sell  land 626 

PETITIONS. 

right  of  signers  of  petition  to  consolidate  school  districts 
to  withdraw  signatures 292 

petitions  having  necessary  majority  of  legal  voters  are  es- 
sential to  jurisdiction  to  create  new  school  district 292 

what  must  be  contained  in  a  petition  to  organize  a  levee 
drainage  district 354 

petition  for  leave  to  file  information  in  the  nature  of  quo 
warranto  must  allege  facts  and  not  conclusions 630 

PLEADING. 

when  defendant  is  not  relieved  from  effect  of  an  admis- 
sion in  an  answer  withdrawn  by  leave  of  court 48 

in  action  against  Sanitary  District  of  Chicago  for  dam- 
ages for  overflowing  bottom  lands  the  words  "wrongful 
and  negligent"  are  surplusage 98 

court  must  be  asked  in  some  way  to  carry  demurrer  back 
to  information — effect  where  People  reply  to  pleas  in 
quo  warranto  by  re-affirming  the  usurpation 292 

matters  alleged  in  pleas  by  way  of  inducement  are  not 
subject  to  traverse — when  it  is  error  to  overrule  demur- 
rer to  replication 292 

265  -  43 
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PLEADING.— Continued.  page. 

when  judgment  should  not  be  reversed  for  error  in  rul- 
ings upon  the  pleadings 293 

office  of  information  in  nature  of  quo  warranto — the  Peo- 
ple are  not  required  to  set  out  any  special  facts 316 

pleading  to  information  in  nature  of  quo  warranto  waives 
alleged  error  in  overruling  demurrer  thereto 317 

when  a  cause  is  remanded  generally  the  pleadings  may  be 
amended  so  as  to  present  additional  defenses 324 

when  plea  in  quo  warranto  is  to  be  taken  as  extending  to 
whole  information — when  motion  for  judgment  nil  dicit 
is  properly  denied 354 

when  the  benefit  of  a  motion  to  strike  portions  of  plea  is 
waived — the  plea  of  justification  in  quo  warranto  must 
show  a  valid  title  to  the  office 354 

when  plea  fails  to  show  that  county  court  had  jurisdiction 
to  organize  drainage  district. 355 

what  averments  do  not  allege  an  express  trust 432 

when  defendant  in  action  of  trespass  may,  as  a  matter  of 
right,  file  a  plea  of  liberum  tenementum 486 

when  a  general  allegation  of  a  trespass  upon  a  close  in  the 
county  is  not  sufficient 486 

when  a  petition  for  mandamus  must  allege  population  of 
school  district 618 

when  a  petition  for  leave  to  file  information  in  quo  war- 
ranto must  allege  the  number  of  votes  cast  by  women, 
as  well  as  the  total  vote  and  the  result 630 

POLICE  PENSIONS. 

pensions  are  in  nature  of  bounties  of  the  government — 
person  acquires  no  vested  right  to  police  pension  fund 
as  against  subsequent  change  of  law 78 

POSSESSION.— See  ADVERSE  POSSESSION. 

PRACTICE. 

a  bill  to  establish  a  perpetual  easement  in  land  involves 
a  freehold 87 

when  judgment  will  not  be  reversed  because  of  defective 
or  unproved  counts — when  party  cannot  complain  of  er- 
ror in  admitting  evidence 98 

rule  as  to  reversing  because  of  the  amount  of  damages — 
when  refusal  of  instruction  in  action  for  damages  for 
overflowing  land  is  not  reversible  error 99 

a  freehold  is  not  involved  on  appeal  from  decree  holding 
deed  to  be  mere  security  for  money  advanced 131 


Digits 


zed  by  G00gle 


*«  ni]  index.  675 

PRACTICE.— Continued.  page. 

when  objection  to  a  drainage  record  is  not  foreclosed  by 
former  appeals 220 

when  objection  to  action  of  court  in  refusing  instructions 
in  will  contest  case  cannot  be  considered. .  .■ 233 

when  decree  is  final  and  appealable 263 

when  judgment  should  not  be  reversed  for  errors  in  rul- 
ings upon  the  pleadings 293 

when  request  for  peremptory  instruction  presents  a  ques- 
tion of  law  as  to  applicability  of  the  Federal  Employ- 
ers' Liability  act 310 

when  right  to  assign  error  on  refusal  of  a  peremptory  in- 
struction is  not  waived — limit  on  authority  of  Appellate 
Court  to  make  a  finding  of  facts 310 

when  the  Appellate  Court  has  no  authority  to  find  that  the 
plaintiff  was  guilty  of  contributory  negligence 310 

pleadings  may  be  amended  when  the  cause  is  remanded 
generally,  so  as  to  present  additional  defenses 324 

when  party  is  entitled  to  review  of  ruling  against  allow- 
ing witness  to  answer  though  the  party  did  not  state  to 
the  court  what  he  expected  to  prove 331 

when  right  to  urge  ruling  as  error  is  waived 331 

when  improper  cross-examination  of  medical  experts  is 
ground  for  reversal 338 

matters  not  a  part  of  the  record  cannot  be  considered  by 
the  Supreme  Court 355 

a  bill  of  exceptions  is  not  necessary  to  a  review  of  errors 
in  the  record  proper : 406 

rule  as  to  change  of  venue  for  prejudice  of  the  judge — 
change  of  venue  for  prejudice  of  judge  does  not  require 
removal  of  case  from  county 448 

when  motion  to  impound  documents  and  permit  an  inves- 
tigation by  the  accused  should  be  allowed 448 

when  motion  for  bill  of  particulars  should  be  allowed 449 

rule  as  to  allowing  private  attorney  to  assist  State's  at- 
torney— when  it  is  reversible  error  to  allow  private  at- 
torney to  practically  conduct  prosecution 449 

when  the  Supreme  Court  will  review  evidence  in  will  con- 
test case  though  no  peremptory  instruction  was  asked — 
when  judgment  will  be  reversed 508 

when  it  is  not  reversible  error  to  permit  a  party  to  im- 
peach his  own  witness 5°3 

what  statement  is  essential  to  affidavit  for  continuance — 
refusal  of  People  to  consent  to  admission  of  deposition 
in  criminal  case  is  not  ground  for  continuance 594 
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PRACTICE.-<7w/wu*d.                                                            pack. 
bill  of  exceptions  need  not  expressly  state  that  it  contains 
all  the  evidence — effect  where  last  day  for  filing  appeal 
bond  falls  on  Sunday 609 

PRINCIPAL  AND  AGENT. 

when  agents  are  not  barred  by  their  own  wrong  from  re- 
quiring accounting  by  principal 148 

when  it  is  not  error  to  require  the  defendant  to  turn  over 
notes  to  the  complainant 148 

dissolution  of  real  estate  partnership  terminates  contract 
appointing  the  firm  as  an  agent  to  sell  land 626 

PROXIMATE  CAUSE. 

what  necessary  to  constitute  proximate  cause — when  neg- 
ligence is  not  the  proximate  cause  of  an  injury 331 

when  mere  violation  of  ordinance  against  selling  guns  to 
minors  does  not  create  a  liability  for  an  injury  caused 
by  handling  the  gun  sold 331 

PUBLIC  OFFICERS. 

when  it  is  error  to  exclude  warrants  from  evidence  in  a 
prosecution  of  former  city  treasurer 448 

when  result  of  examination  of  books  and  documents  may 
be  given  by  a  witness 448 

when  motion  to  impound  documents  and  permit  an  inves- 
tigation by  defendant  should  be  allowed 448 

statute  requiring  demand  upon  officer  to  turn  over  funds 
to  his  successor  must  be  reasonably  construed 449 

county  commissioners  of  Cook  county  are  constitutional 
officers — the  legislature  cannot  change  qualifications  of 
electors  for  county  commissioners  of  Cook  county 489 

women  cannot  vote  for  county  commissioners  of  Cook 
county  nor  for  the  president  of  such  bpard 489 

PUMPING  PLANTS. 

if  a  levee  district  has  made  no  adequate  provision  for  op- 
erating pumping  plants,  the  commissioners  have  power, 
and  it  is  their  duty,  to  make  such  provision 346 

QUO  WARRANTO. 

court  must  be  asked  in  some  way  to  carry  demurrer  back 
to  information — effect  where  People  reply  to  pleas  by 
re-affirming  the  usurpation 292 

matters  alleged  in  pleas  by  way  of  inducement  are  not 
subject  to  traverse — when  it  is  error  to  overrule  de- 
murrer to  replication 292 
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QUO  WARRANTO.— Continued.  page. 

right  of  signers  of  petition  to  consolidate  school  districts 
to  withdraw  signatures 292 

petitions  having  necessary  majority  of  legal  voters  ara  es- 
sential to  jurisdiction  to  create  new  school  district 292 

purpose  of  serving  copy  of  petitions  to  consolidate  school 
districts — when  service  is  insufficient 293 

office  of  information  in  nature  of  quo  warranto — the  Peo- 
ple are  not  required  to  set  out  any  specific  facts 316 

when  People  are  not  required  to  allege  or  prove  fraud  by 
defendant  drainage  commissioners 317 

pleading  to  information  in  nature  of  quo  warranto  waives 
alleged  error  in  overruling  demurrer  thereto 317 

what  must  be  shown  by  defendant  drainage  commission- 
ers to  justify  annexing  lands  to  district 317 

when  a  plea  is  to  be  taken  as  extending  to  whole  infor- 
mation— when  a  motion  for  judgment  nil  dicit  is  prop- 
erly denied 354 

when  the  benefit  of  a  motion  to  strike  portions  of  plea  is 
waived — plea  of  justification  by  drainage  commissioners 
must  show  a  valid  title  to  the  office 354 

when  order  organizing  drainage  district  may  be  attacked 
in  a  quo  warranto  proceeding 354 

when  land  owners  are  not  estopped  to  attack  final  order 
organizing  drainage  district 354 

when  county  court  loses  jurisdiction  to  enter  final  order 
organizing  drainage  district 355 

when  corporation  is  not  a  proper  party  defendant  in  quo 
warranto — People  have  a  right  to  inquire  into  title  by 
which  corporate  franchise  is  claimed 406 

prosecution  by  information  in  quo  warranto  is  within  sec- 
tion 33  of  article  6  of  constitution — exact  words  in  con- 
stitution need  not  be  used 407 

payment  of  one-half  the  capital  stock  is  a  condition  prece- 
dent to  lawful  organization  of  corporation 407 

petition  for  leave  to  file  information  should  allege  facts — 
when  petition  must  allege  the  number  of  votes  cast  by 
women,  as  well  as  the  total  vote  and  the  result 630 

RAILROADS. 

when  defendant  in  condemnation  is  not  entitled  to  dam- 
ages for  destruction  of  private  roadway — when  proof  of 
what  was  paid  for  land  is  not  admissible 35 

rule  as  to  prior  right  to  appropriation  of  land  for  railroad 
purposes — location  of  line  of  railroad  is  the  act  of  the 
company  by  its  directors 194 
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RAILROADS.— Continued.  page. 

how  location  of  line  of  railroad  may  be  proven — recording 
of  proper  plat  is  prima  facie  evidence  of  location  of  line 
of  railroad 194 

mere  non-compliance  with  condition  subsequent  in  right 
of  way  deed  does  not  determine  estate 194 

a  third  person  cannot  raise  question  of  railroad  company's 
power  to  sell  its  road — what  is  not  an  abandonment  of 
right  of  way 195 

when  fact  that  the  defendant  did  not  erect  or  maintain  a 
semaphore  pole  which  caused  the  injury  does  not  affect 
question  of  its  liability 245 

error  of  judgment  by  conductor  of  a  switching  crew  does 
not  necessarily  imply  want  of  ordinary  care 245 

when  railroad  employee's  acceptance  of  benefits  from  re- 
lief department  operates  as  a  release  of  damages 245 

Federal  Employer's  Liability  act  has  modified  State  rule 
as  to  effect  of  acceptance  of  benefits — when  alleged  re- 
lease of  joint  tort  feasor  is  not  a  bar 245 

to  sustain  a  defense  under  twenty  year  Statute  of  Limi- 
tations it  is  not  essential  that  defendant's  conveyances 
be  sufficient  to  transfer  the  legal  title 300 

title  acquired  by  railroad  companies  under  Statute  of  Limi- 
tations may  be  transferred  on  exchanging  properties...  300 

when  railroad  company's  possession  of  portion  of  street  is 
adverse  to  owner  of  fee  in  the  street 300 

Federal  Employer's  Liability  act  applies  only  when  the  in- 
jury occurred  during  an  act  of  inter-State  commerce..  310 

when  Appellate  Court  has  no  authority  to  find  that  the 
plaintiff  was  guilty  of  contributory  negligence 310 

what  special  finding  by  the  jury  precludes  liability  of  rail- 
road company  for  common  law  negligence 310 

when  question  whether  deceased  was  in  the  discharge  of 
his  duties  at  time  of  his  death  is  for  the  jury 563 

when  it  is  not  reversible  error  to  permit  a  party  to  im- 
peach his  own  witness 563 

REAL  PROPERTY.— See  WILLS. 

court  of  equity  has  jurisdiction  to  modify  terms  of  trust — 
what  facts  authorize  such  modification 21 

how  question  whether  real  estate  is  partnership  property 
is  determined — fact  that  land  is  leased  with  option  to 
purchase  does  not  prevent  partition 48 

provision  of  a  deed  requiring  purchasers  to  leave  a  cer- 
tain strip  of  the  premises  perpetually  vacant  reserves 
an  easement 57 
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REAL  PROPERTY—  Continued.  page. 

rule  where  owner  of  land  divides  it  and  sells  part — when 
purchaser  of  land  has  a  right  to  assume  that  a  visible 
easement  goes  with  the  land 87 

mere  existence  of  life  estate  does  not  prevent  partition . .   1 1 1 

when  no  resulting  trust  arises  in  favor  of  husband 170 

fact  that  heir  is  criminally  responsible  for  death  of  ances- 
tor does  not  prevent  his  inheriting  estate 180 

mere  non-compliance  with  condition  subsequent  in  a  right 
of  way  deed  does  not  determine  the  estate 104 

what  not  an  abandonment  of  railroad  right  of  way 195 

when  grantee  of  fractional  quarter  does  not  take  title  to 
center  of  river — when  title  cannot  be  claimed  by  allu- 
vion or  accretion 369 

what  necessary  to  establish  title  by  twenty  years'  posses- 
sion—question of  possession  depends  upon  the  circum- 
stances of  the  particular  case 369 

when  a  resulting  trust  arises 432 

when  defendant  in  action  of  trespass  may,  as  a  matter  of 
right,  file  a  plea  of  liberum  tenementum 486 

when  a  general  allegation  of  a  trespass  upon  a  close  in  the 
county  is  not  sufficient \ 486 

when  refusal  of  promisee  to  accept  deed  and  abstract  of 
title  is  not  ground  for  forfeiting  contract 579 

what  is  meant  by  a  "merchantable  abstract  of  title" — what 
constitutes  a  valid  objection  to  an  abstract  of  title 579 

dissolution  of  real  estate  partnership  terminates  contract 
appointing  the  firm  as  an  agent  to  sell  land 626 

RECEIVERS.— See  BANKRUPTCY. 

REGISTRATION  OF  TITLE. 

partnership  signature  to  certificate  to  abstract  of  title  not 
presumed  to  have  been  written  by  member  of  firm  after 
partnership  ceased  401 

when  objection  must  specifically  point  out  alleged  unintel- 
ligible portions  of  abstract  of  title 401 

meaning  of  constitutional  provision  requiring  use  of  the 
English  language  in  judicial  proceedings 401 

RELEASE. 

when  railroad  employee's  acceptance  of  benefits  from  re- 
lief department  operates  as  a  release  of  damages 245 

Federal  Employers'  Liability  act  has  modified  State  rule 
as  to  effect  of  acceptance  of  benefits — when  alleged  re- 
lease of  joint  tort  feasor  is  not  a  bar 245 
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RES  JUDICATA.  page. 

a  judgment  in  an  action  of  forcible  detainer  is  not  a  bar 

to  an  action  of  ejectment  nor  can  it  be  applied  as  an 

estoppel  except  as  to  the  fact  determined 46 

in  equity  a  former  recovery  must  be  pleaded  to  entitle  the 

record  of  the  former  case  to  admission  in  evidence 64 

burden  of  establishing  an  estoppel  by  verdict  is  upon  him 

who  asserts  it — proof  as  to  jurisdiction 64 

what  recital  in  decree  does  not  show  that  the  court  had 

jurisdiction  of  the  person 64 

RESULTING  TRUSTS.— See  TRUSTS. 

REVENUE.— See  TAXES. 

REVOCATION. 

when  deeds  by  testator  do  not  operate  to  revoke  his  will 
as  to  the  lands  conveyed 365 

ROADS  AND  BRIDGES.— See  HIGHWAYS;   TAXES. 

SANITARY  DISTRICTS. 

liability  of  Sanitary  District  of  Chicago  for  damages  from 
overflowing  land  does  not  depend  upon  any  wrongful 
purpose  or  negligent  conduct 98 

SCHOOLS. 

trustees  of  schools  may  bring  condemnation  suit  at  the  re- 
quest of  board  of  education 83 

additional  land  for  school  ground  may  be  acquired  with- 
out a  vote  of  the  people 83 

right  of  signers  of  petition  to  consolidate  school  districts 
to  withdraw  signatures 292 

petitions  having  necessary  majority  of  legal  voters  are  es- 
sential to  jurisdiction  to  create  new  school  district 292 

the  purpose  of  serving  copies  of  petitions  to  consolidate 
school  districts — when  service  is  not  sufficient 292 

courts  do  not  take  judicial  notice  of  population  of  school 
district — such  matter  must  be  alleged 618 

section  270  of  School  law  does  not  authorize  women  to 
vote  upon  question  of  organizing  a  high  school  district 
nor  does  Women's  Suffrage  act  authorize  such  vote. . . .  630 

when  a  petition  for  leave  to  file  information  in  quo  war- 
ranto must  allege  the  number  of  votes  cast  by  women, 
as  well  as  the  total  vote  and  the  result 630 
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SPECIAL  ASSESSMENTS.  page. 

when  objection  that  ordinance  does  not  fix  grade  for  "re- 
turns" and  "approaches"  is  not  good 119 

when  verdict  as  to  benefits  will  not  be  disturbed. 119 

failure  to  hold  a  public  hearing  does  not  render  the  ordi- 
nance and  all  proceedings  void 135 

the  failure  to  hold  a  public  hearing  does  not  deprive  the 
county  court  of  its  jurisdiction  to  render  judgment  of 
confirmation   135 

when  court  of  equity  has  jurisdiction  to  enjoin  collection 
of  drainage  assessment 388 

legislature  cannot  authorize  levy  of  special  assessment  for 
other  than  corporate  purposes — assessment  must  be  lev- 
ied by  corporate  authorities 388 

the  term  "corporate  authorities,"  as  used  in  the  constitu- 
tion, explained 338 

effect  of  special  finding  in  confirmation  judgment  that  the 
property  is  benefited  no  more  than  amount  assessed 605 

when  it  is  error  for  the  court  to  find  specially  that  prop- 
erty is  benefited  no  more  than  it  is  assessed 605 

SPECIAL  INTERROGATORIES. 

what  special  finding  by  jury  precludes  liability  of  a  rail- 
road company  for  common  law  negligence — what  is  not 
a  finding  that  plaintiff  was  negligent 310 

SPECIAL  TAXATION. 

when  supervision  of  a  sidewalk  is  controlled  by  general 
ordinance — what  is  a  compliance  with  a  statute  as  to  fil- 
ing a  special  tax  list 444 

when  bill  of  costs  is  sufficient 444 

SPECIFIC  PERFORMANCE. 

discretion  of  court  in  matter  of  specific  performance  is 

not  arbitrary — when  contract  should  be  enforced 571 

fact  that  promisor's  wife  is  not  obligated  to  sign  a  deed 

does  not  defeat  specific  performance 571 

what  is  meant  by  a  "merchantable  abstract  of  title" — what 

constitutes  a  valid  objection  to  an  abstract  of  title 579 

when  refusal  of  promisee  to  accept  abstract  of  title  and 

deed  is  not  ground  for  forfeiting  contract 579 

dissolution  of  real  estate  partnership  terminates  contract 

appointing  the  firm  as  an  agent  to  sell  land 626 

STATUTE  OF  FRAUDS. 

possession  must  be  taken  under  contract  to  take  an  oral 
contract  out  of  the  Statute  of  Frauds 170 
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STATUTE  OF  FRAUDS.— Continued.                                  page. 
what  is  necessary  to  take  oral  contract  out  of  the  Statute 
of  Frauds — acts  of  part  performance  must  refer  exclu- 
sively to  the  contract 170 

STATUTE  OF  LIMITATIONS.— See  LIMITATIONS. 

STATUTES.— See    CONSTRUCTION;     CONSTITUTIONAL 
LAW. 
when  act  is  not  invalid  though  title  embraces  more  than 
one  subject — when  act  must  be  assumed  to  have  been 

intended  to  cure  defects  in  former  law 28 

doctrine  of  ejusdem  generis  stated 176 

when  statute  is  not  open  to  construction 180 

statute  should  be  construed,  if  possible,  to  give  meaning 
to  all  its  words 414 

SUFFRAGE.— See  ELECTIONS. 

SUNDAY. 

if  last  day  for  filing  appeal  bond  falls  on  Sunday  it  is  suf- 
ficient if  the  bond  is  filed  on  the  succeeding  day 609 

SURETIES. 

undertaking  of  surety  is  strictly  construed — provision  of 
appeal  bond  construed  as  not  covering  rental  value  of 
premises  pending  decision  of  the  appeal 144 

SURRENDER.— See  LEASES. 

TAXES.— See  SPECIAL  ASSESSMENTS. 

returns  of  hard  roads  tax  election  must  be  canvassed  by 
the  supervisor,  assessor  and  collector 39 

the  failure  to  have  returns  of  hard  roads  tax  election  can- 
vassed by  the  proper  authorities  is  not  fatal  to  the  hard 
roads  tax , 39 

what  is  not  a  valid  objection  to  hard  roads  bond  tax 39 

State  Board  of  Equalization  cannot  make  an  arbitrary  as- 
sessment of  capital  stock  of  corporation 106 

adoption  of  resolution  for  farm  drainage  assessment  con- 
stitutes the  levy — adoption  of  such  resolution  must  be 
shown  by  the  drainage  record 220 

when  court  of  equity  has  jurisdiction  of  bill  to  enjoin  col- 
lection of  drainage  assessment 388 

when  road  district  tax  is  invalid.  .634,  623,  591,  550,  528,  429 
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TAXES. — Continued.  page. 

amount  voluntarily  paid  for  road  district  taxes  cannot  be 
set  off  against  tax  under  new  law 495,  429 

what  does  not  render  special  hard  road  tax  invalid 495 

lien  for  taxes  is  confined  to  property  in  taxing  district . . .  495 

power  of  county  to  levy  tax  need  not  be  given  in  express 
terms  if  it  is  fairly  implied  from  language  used 497 

section  22  of  the  State  Aid  Roads  act  is  not  the  source  of 
county's  power  to  raise  money  for  State  aid  roads.  .550,  497 

providing  a  sum  of  money  equal  to  allotment  to  county 
for  State  aid  roads  is  a  county  purpose 497 

county  board  may  levy  tax  for  State  aid  roads  under  its 
general  powers  of  taxation 622,  543,  530,  528,  503,  497 

item  "for  repairs  of  county  property"  is  sufficiently  defi- 
nite— items  of  "sinking  fund,  $1000,  interest,  $475,"  suf- 
ficiently state  the  purpose  of  the  tax 502 

when  pay  of  keeper  of  poor  farm  cannot  be  included  in 
item  for  "salaries  of  county  officers" 502 

county  board  may  include  in  item  for  salaries  of  county 
officers  an  estimated  amount  for  county's  share  of  sal- 
ary of  State's  attorney 503 

when  objector  cannot  take  advantage  of  failure  by  attor- 
ney for  People  to  amend  record 503 

the  county  board  still  has  power  to  aid  in  the  construction 
of  bridges  aside  from  section  35  of  the  new  Roads  and 
Bridges  act  of  1913 530 

what  does  not  render  tax  for  State  aid  roads  illegal 543 

purpose  of  section  22  of  Roads  and  Bridges  act  of  1913. .  550 

county  board  may  levy  tax  for  State  aid  roads  although 
no  final  allotment  has  been  made 550 

when  road  and  ditch  damage  tax  is  excessive 550 

when  error  in  certificate  of  highway  commissioners  may 
be  cured  by  amendment  on  application  for  judgment. ..  588 

a  road  district  tax  does  not  become  a  tax  against  land  un- 
til levied  by  the  board  of  supervisors 591 

what  is  necessary  to  authorize  additional  tax  for  damages 
for  altering  or  ditching  roads 622 

certificate  for  road  and  ditch  damage  tax  should  show  in 
dollars  and  cents  the  amount  to  be  raised 622 

Roads  and  Bridges  act  of  191 3  changes  method  of  certify- 
ing hard  roads  tax  so  as  to  require  the  highway  com- 
missioners to  certify  it  directly  to  county  clerk 634 

TESTAMENTARY  CAPACITY.— See  WILLS. 

TOWNS.— See  MUNICIPAL  CORPORATIONS. 
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TRESPASS.  page. 

liability  of  the  Sanitary  District  of  Chicago  for  damages 
from  overflowing  land  does  not  depend  upon  any  wrong- 
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when  refusal  of  an  instruction  in  action  for  damages  for 
overflowing  land  is  not  reversible  error 99 

when  defendant  in  action  of  trespass  may,  as  a  matter  of 
right,  file  a  plea  of  liber  urn  tenementum 486 

when  a  general  allegation  of  a  trespass  upon  a  close  in 
the  county  is  not  sufficient 486 

TRIAL. 

when  question  whether  place  of  injury  was  a  coal  mine 
within  the  meaning  of  the  statute  should  go  to  jury 165 

when  motion  to  impound  documents  and  permit  an  inves- 
tigation by  defendant  should  be  allowed 448 

when  motion  for  bill  of  particulars  should  be  allowed. . . .  449 

rule  as  to  allowing  private  attorney  to  assist  State's  attor- 
ney— when  it  is  reversible  error  to  permit  private  attor- 
ney to  practically  conduct  the  prosecution 449 

when  question  whether  deceased  was  in  the  discharge  of 
his  duties  at  time  of  his  death  is  for  the  jury 563 

TRUSTS. 

court  of  equity  has  jurisdiction  to  modify  terms  of  trust — 
what  facts  authorize  such  modification 21 

when  no  resulting  trust  arises  in  favor  of  husband 170 

what  does  not  tend  to  show  that  grantee  in  sheriff's  deed 
took  title  in  trust  for  her  son — when  trustee  is  not  dis- 
qualified from  purchasing  land  of  estate 324 

when  widow  is  entitled  to  the  first  $500  received  from  the 
rents  and  profits  of  land  devised  to  her  son 324 

when  resulting  trust  arises — source  from  which  real  pur- 
chaser received  money  is  immaterial  if  it  is  her  own. . .  432 

what  averments  do  not  allege  express  trust — when  state- 
ments by  husband  do  not  affect  wife's  right  to  have  a 
trust  declared 432 

when  record  of  husband's  conviction  is  irrelevant  in  suit 
by  wife  to  have  a  trust  declared 433 

UNDUE  INFLUENCE. 

what  constitutes  undue  influence — when  influence  is  not 
undue — when  transactions  are  valid 210 

VENUE.— See  CHANGE  OF  VENUE. 
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in  trying  preliminary  issue  of  defendant's  sanity  the  jury 
should  not  find  he  has  become  insane  since  the  crime...     n 

VILLAGES.— See  MUNICIPAL  CORPORATIONS. 

WAIVER. 

when  right  to  object  to  assignment  of  lease  is  waived 264 

when  right  to  assign  error  on  refusal  of  peremptory  in- 
struction is  not  waived 310 

when  right  to  urge  ruling  as  error  is  waived 331 

when  benefit  of  motion  to  strike  portions  of  a  plea  in  quo 

warranto  is  waived 354 

a  client  may  waive  privilege  against  disclosures  by  an  at- 
torney— how  privilege  may  be  waived  and  the  extent  of 
the  waiver 449 

WASH-ROOMS. 

Wash-room  act  of  191 3  is  a  valid  exercise  by  the  legis- 
lature of  the  police  power  of  the  State 29 

WATERS. 

when  grantee  of  fractional  quarter  does  not  take  title  to 
center  of  river — when  title  cannot  be  claimed  by  allu- 
vion or  accretion 369 

WILLS. 

when  relationship  of  witness  to  complainants  in  will  con- 
test case  does  not,  of  itself,  disqualify  her — when  widow 
of  testator  cannot  testify 233 

when  objection  to  action  of  court  in  refusing  instructions 
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when  heirs  must  allege  and  prove  testator's  conveyances 
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judgment  must  be  reversed 508 
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capacity  on  the  day  he  made  his  will 508 
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unreasonable  prejudice  against  relatives  is  not  ordinarily 
ground  for  setting  aside  will 508 

unequal  division  of  testator's  property  does  not,  of  itself, 
show  a  want  of  testamentary  capacity 508 

the  fact  that  the  testator  believed  in  a  dream  about  hidden 
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WORDS  AND  PHRASES. 
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meaning  of  constitutional  provision  requiring  use  of  Eng- 
lish language  in  judicial  proceedings 401 
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